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I. Of the Nature of the Action of Ejectment. 

An ejectment is a “possessory action (l), wherein the title 
to lands and tenements may be tried, and the possession re¬ 
covered in fill cases where the party claiming title has a right 
of entry ; whether such tit|e be to an estate in fee, fee tail, 
for life, or for years. Front this description it should seem, 
that in strictness, this action could be maintained for (the re¬ 
covery of that species of property only, whereon an entry 
can be made. But it will be found,.that in a few instances, 
which will be more particularly mentioned hereafter, this ac¬ 
tion has been extended beyond these limits. After the disuse 
of real actions, questions of title to land were usually tried in 
Ijigtions of replevin or trespass quare clausum fregit ; and this 
•practice continued, until the method of trying titles by the 
action of ejectio Jirnue was introduced {£). But in the ejectio 
Jirvuu, damages only could be recovered until some time be¬ 
tween the 0*th Rich. 2. and 7th Edw. 4. about which time it 
appears, from the year book of 7 Edw. 4. fol. 6. that it had 
been resolved by the judges, that the term, as well as da¬ 
mages, might be recovered (3). 

The action of ejectment now in use is formed on the plan 


(1) This action is usually termed a mixed action ; improperly as 
it should seem, for! the language of the judgment is, 44 quod que- 
rens recuperet terminum ac damna and the writ of execution is 
“ quod habere facias possessionem See Matthew v. tlassel, Cro. 
Eliz. 144. and Harebottle v. Placock, Cro. Jac. 21. 

(2) In the conclusion of Alden’s case, 41 Eliz. 5 Rep. 105. b. 
Sir E. Coke ha? remarked, that titles of land were at that day for 
the most part tried in actions of ejectio firrnce. 

(3) I am not aware, however, of any judgment for the recoveiy 
of the term prior to that in East. T. 14 H. 7. Rot. 303. a copy of 
the record of which will be found in Rastal’s Entries, fol. 252* b. 
253. a. ed, 1670. 
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the ejectio firmae , in its improved state, after it had been 
decided that the term might be recovered. In the action of 
ejectment, as was. hefore observed, not only tbe title to the 
lands in question may be tried, but the possession also may 
’be recovered, which circumstance readers it the most eligible 
mode of proceeding; inasmuch as in trespass, although the 
right may be ascertained, damages alone can be recovered. 
In the action jp£ qjectip.eftL indee,d, the damages which are 
given are merely nominal:' but the law has provided another 
remedy for the injury sustained by the party claiming title, in 
being kept out of possession from the time when his title 
accrued, to the time of recovering possession in the eject¬ 
ment, viz* by an action of trespass for mesne profits; for a 
further account of which, see post, sect. xv. 

Of the Requisites to support an Ejectment .—In order to 
maintain ejectment, the party at whose suit it is brought, 
must have been in possession, or at least clothed with the 
right of possession, at the time of the actual or supposed 
ouster 8 . Hence, this action is termed a possessory action. 
The party, who has the legal estate in the lands in question, 
must prevail: hence, a party who claims under an elegit 
subsequent to a lease granted to a tenant in possession, can¬ 
not recover; although he give notice to the tenant, that he 
does not intend to disturb the possession, and only means to 
get into the receipt of the rents and profits of the estate. 

In the case of Lade v. Holford, E. 3 Geo 3. B. It. Bull* 
N. P. 110. Lord Mansfield, C. J, declared, “that he and 
many of the judges had resolved never to sutler a plaintiff, 
in*ejectment, to be non-suited by, a term standing out in Ins 
own trustee, or a satisfied term set up by a mortgagor against 
a mortgagee; but that they would direct the jury to presume 
it surrendered.” From this doctrine a conclusion has been 
drawn, which the case by no means warrants, viz. that a 
plaintiff in ejectment may recover on an equitable title.— 
The true meaning of the resolution delivered by Lord Mans¬ 
field is, that where trustees ought to convey to the beneficial 
owner, it shall be left to the jury to presume that they have 
conveyed accordingly: or where the beneficial occupation 
of an estate by the possessor® (under an equitable title) in¬ 
duces a probability, that there has been a conveyance of the 
legal estate to the person who is equitably entitled to it, a jury 

may be directed to presume a conveyance of the legal estate. 

« 

a Koilvr. 130. a. c Per Kenyon, C. J, 7 T. R. 9. and 

b Doe d. Da Corta w. Wharton, S T., 8 T. R.’ W 9 . 

R. 9 . 
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An estate was devised to trustees in trust for I. S. an infant/ 
with directions to convey the same to him on his attaining 
twenty-one A . In an action of ejectment, brought four years 
after I. S. attained twenty-one, it was holden, that a jury 
might be directed to presume a conveyance to I, S. in pur¬ 
suance of the trust, in these cases, when a conveyance is 
presumed, there is an end of the legal estate created by the 
term. . But where the facts of the case prelude such pre¬ 
sumption; or, if it appear in a special verdict*, or special 
case*, that the legal estate is outstanding in another person, 
the party who is not clothed with the legal estate cannot pre¬ 
vail in a court of law (4). 

The plaintiff in ejectment must recover on the strength of 
his own title, and not on the weakness of that of the de¬ 
fendant*. Possession gives the defendant a right against 
every person who cannot shew a good title h . But a lessee 
will not. be permitted to defend an ejectment against his own 
landlord, on a supposed defect in, the title of the landlord 1 ; 
nor where tenant in possession has paid rent to the lessor of 
plaintiff, can a third person come in and defend as landlord 
without the tenant, and dispute the lessor of plaintiff’s title k . 

In a case, however, where the lessor of the plaintiff holding 
an estate under a lease for 21 years 1 , underlet the same to the 
defendant for a year, and the defendant held over after the 
expiration of the 21 years, after which the lessor of the plain¬ 
tiff gave the defendant a regular notice to quit, which not 
being complied with, an ejectment was brought; it was 
.holden, that it was competent to the defendant to shew, that 
the lessor’s title had expired, and that he had no right to turn 
him out of possession. 

d Englaud d. Syburn v. Slade, 4 T, R. fa Per Lord Mansfield, C. J. 4 Burr. 

#84. 4487. 

e Goodtitle d. Jones v. Joues, 7 T. U. i See Driver d. Oxendon v. Lawrence. 

40. 2 Bl. 11. 1259- 

f Roe d. Reade v. Kendo, a T. R. 122 . V Doe d. Knight v. Smytfae, B. R, 
g Per Lee, C. J. deliveiing the opinion til. T. sGGeo. 3 . 

the court in Martin v. Stracbaa 1 England d.Sybum v. Slade, 4 T. R. 
, 5 T. It. JlO, u. 68 a- Doe v. Rainsbotham, 3 M. 

&S.5I6.S. P. 


(4) “ As to the doctrine, that the legal estate cannot be set up 
at law by a trustee against his cestui que trust, that has been long 
repudiated.” Per Eligaborough, C. J. in Doe d, Shewen v. 
\Vroot , 1 IS. 44 G. 3. B. R. 5 East, 138. See further on this point 
Lessee of Massey v. Touchstone, reported in arnote to Shannon v, 
Bradstreet, Irish Ch. Co. Temp. Ld. Redesdale, vol. 1 . p, 67 , 
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II. By whom an Ejectment may he brought . 

. An ejectment may be brought by the following persons: 

1. Assignee of a bankrupt, 1 Wils. 270. 

S. Conusce of a statute merchant or staple. 

3. Copyholder (5), Moor, 509.1 Leon. 4. Cro. Eliz. 535. 
4 Rep. 20. a. Cro. Jac. 31. Yelv. 144. I T. R. 000. 

(5) Tf a eop) hoftfewyvithout licence, make* a lease for one year, 
or, with licence, makesWi^use for many years, and the lessee he 
ejected, he shall not sue in the lord’s court by plaint, hut shall have 
an ejectio firnue at the common law; because he has not a cus¬ 
tomary estate by copy, but a warrantable estate by the rules of the 
common law, Co. Cop. s. 51. 

If the copyholders of a manor belonging to a bishopric, during 
the vacancy of the see, commit a forfeiture by cutting timber, the 
succeeding bishop may bring ejectment. Read v. Allen, Oxford 
circuit, 1730, perCouiyns, Bull. N. P. 107. 

An heir, to whom a copyhold descends, may surrender before 
admittance, because he is in by course of law, and the custom, 
which makes him heir to the estate, casts the possession upon him 
from his ancestor ; consequently such heir may maintain ejectment 
before admittance*. But a stranger, to whom a copyhold i* sur¬ 
rendered, has nothing before admittance, because he is a purchaser. 
Until the admittance of Surrenderee the copyhold remains in the 
surrenderor, ami if he die, hh heir may bring ejectment. Wilson 
v. Weddell, Yelv. 144. But after admittance surrenderee may 
maintain ejectment against surrenderor, and lay his demise on a day 
between the times of surrender mid admittance. Holdfast v. Clap- 
ham, I T. R. 600 . Admittance of tenant for life is admittance 
of him in remainder, without any other admittance. Auncehue v. 
Auncelme, Cro. Jac. 31. Warsopp v. Abell, 5 Mod. 307. 

The devisee of a copyhold or customary estate, which had been 
surrendered to the use of the will, having died before admittance, 
it was hohlenr, that her devisee, though afterwards admitted, could 
not recover in ejectment; for the admittance ol the second devisee 
had no relation to the last legal surrender, and the legal title re¬ 
mained in the heir of the surrenderor. Doe d. Vernon v. Vernon, 
7 East, 8. 

Copyholds are not within the statute against fraudulent convey¬ 
ances, and, therefore, if the plaintiff claim under a voluntary con¬ 
veyance, though the defendant claim under a subsequent purchase 

k * 

* Adra. Per Cur. in Roe d. Jeffettyn v. Hicks, 9 Wils. 15. and per Ken* 
yon, C. J. in Doe v. Holder, 3 T.R. I 69 . 8 . P. 
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4. Corporation aggregate, Carth. 390.12 Mod. 113. or sole,, 

5. Devisee, 1 Inst. 240. b. 

0. Grantee of rent-charge, with a power to retain until sa¬ 
tisfaction, 1 Saund. 112. 

7. Guardian in socage (6). 

8. Infant, per Mallet, J. March, 143. 

9. Legatee of a chattel real may maintain ejectment against 
executor m or a stranger"; but the assent of the executor to 
the bequest must be proved. 

10. Mortgagee, Doug. 21. Salk. 245. Str. 413 (7). 

m Doc v. Guy, 3 East, 120. n 1 Sir. 70. 


for a valuable consideration, yet the pl.iintifT shall recover. Per 
JilcncowT, J. Launceston ass. 1099. Bull. N.P. 108. 

( 6 ) Guardian in socage may make a lease for years, and his les¬ 
see may have an rjectionc firmer, per three justices, Cm. ,J»c. 99* 
Adm. Unit. 16 ', 1 ". Guardian in socage may make a b ase of the 
infant's entate until his age of 14 years, and upon such lease the 
lessee may maintain an ejectment, 2 Hoi. A hr. 41. (Q) pi. 4. 
Guardian in socage may bring trespass or ejectment in His own 
name, or make a lease of the land in his own name, until the infant 
arrive at the age of 14. Per Cur, Ld. Bavin. 131. Guardian ap¬ 
pointed by deed, or will in writing, attested by two witnesses under 
the stat. 12 Car. 2 . c. 24. s. 8 and 9 , has ’the same interest in all 
respects as a guardian in socage had before, with these exceptions: 
1 st. such guardian may hold hi* office lor a longer time than the 
guardian in socage could ; viz. until the heir attain the age of 21 ; 
2 d. the next of kin not inheritable were the persons entitled to be 

{ juardians in socage; bnt, under the statute, the person appointed 
>y the father shall be guardian. See Yaugh. 179- and 1 P. Wins. 

102. Sec also several learned notes on the subject of guardianship 
in Hargr. Co. Lilt. 88. b. 

(7) But by stat. 7 G. 2. c, 20. s. I. “ Where any action of eject- 
« ment shall he brought by any mortgagees, their heirs, execu- 
« tors, &c. and no suit shall be depending in equity for foreclosing 
«* or redeeming such mortgaged lands , if the person having right 
•* to redeem, and who shall appear and become defendant, shall, 
«« pending such action , pay uuto the mortgagees, or, in ca6c of re- 
•* tusaI, bring into court principal, interest, and costs, expended, 
o either in law, or in equity, upon such mortgage; the monies so 
“ paid or brought into court, shall be in satisfaction of such 
« mortgage, and the court shall discharge the mortgagor or de* 
“ fendant from the Awne, and compel the mortgagees by rule of 
** court, at the costs of the mortgagor, to reconvey the mortgaged 
« lands, and deliver up all deeds and Vritings in their custody re- 
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11. Personal representative, stat,. 4 Edw. 3. c. 7. 4 Rep. 
94. a. 1 Vent 30. 

19. Tenant by elegit. 

13. Tenant in common may maintain ejectment against 
fcis companion upon an actual ouster, Litt sect 322. 

N. Committee of a lunatic’s estate cannot bring an eject¬ 
ment, Hob. 215. Hutt. 16. 


III. For what Things an Ejectment will lie . 

In general, an ejectment will lie to recover the possession 
of any thing whereon an entry can be made, and whereof the 
sheritf can deliver possession. Hence an ejectment will lie 
for the recovery of 

-acres of aider earr in Norfolk, because alder carr is 

a term well known in that county, and signifies the same as 
alnetum, Barues v. Petersou, Str. 1063. 

Beastgate in Suffolk, Bennington v. Goodtitle, Str. 1084. 

Bedchamber, 3 Leon. 210. 

——acres of bogge in Ireland, Cro. Car. 512. 

Caltlegatc in Yorkshire (8), Metcalf v. Roe, B. R. M, 
0 Geo. 2. Ca. Temp. Hardw. 167. 

Church, by the name of a messuage, Salk. 256.. 


“ lating to the title.’* N. There must be an affidavit, that there 
is not any suit in equity depending. After judgment for the plain¬ 
tiff in ejectment, the mortgagor prayed to bring the mhnev into 
court on the preceding statute; but per Page and Chun pie ds., 
the statute gives liberty to do it, pending the action: hut, after 
judgment, the action is not depending : the application, therefore, 
was refused. Wilkinson d. Lock v. Traxton, B. R. M. 14 G. 2. 
Serjeant Leeds’ MSS. This statute contains a proviso (s. 3,}, that 
it shall not extend to arty ease, where the party praying a redemp¬ 
tion has not a right to redeem, &c. Hence where the mortgagor 
has agreed to convey the equity of redemption to the mortgagee, 
the court will not stay proceedings. Goodtitle d. Taysum v. Pope, 
7“T. R. i»5. 

(8) Ejectment for 10 acres of pasture and cattlegates, with their 
appurtenances, in a close, called, &c. in Yorkshire. Motion sifter 
verdict in arrest of judgment, on the ground of uncertainty of de¬ 
scription. Per Cur. Eithef cattlegate must be considered as pas¬ 
ture, and then it is synonimous with the word pasture preceding it; 
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Coalmifte, Commyn v. Kyncto, Cro. Jac. 150. 

. . . . de mineris carbonum in county palatine of Dufa 

tiam, Carth. 277. 

Common of pasture, adjudged good after verdict; for it, 
shall be intended such common of pasture as an ejectment 
will lie for, viz. common appendant or appurtenant, New¬ 
man v. Holdmyfast, Sir. 54. 

Cottage, Hill v. Giles, Cro. Eliz. 818. 

-. - acres of furze and heath, and-acres of 

moor and marsh, Connor v. West, 5 Burr. *2<>73. 

House, Royston v. Eccleston, Cro. Jac. 54. 

- part of a house, known by the name of the Three 

King’s in A., Sullivan v. Seagrave, Str. (>,95. 

Land, and coalpit in the same land. Objection, that it is 
bis petition. Answer, ejectio jinnee is a personal action, and 
plaintiff demands nothing certainly, Hurebottle v. Placock, 
Cro. Jac. 21. 

N. Under the description of land, the owner of the soil 
may recover land which is subject to a public easement, such 
as the king’s highway: and a Avail being built on the land, 
shall not vitiate the description, Goodtitle d. Chester v. Aiker, 

1 Burr. 133. 

Messuage or tenement, called the Black Swan , 1 Sidf. 295. 

-acres of mountain in Ireland, Lord Kildare v, 

Fisher, Str. 71. Lord Kingston v. Babbington, 1 Bro. P. ('. 
71. Tomlins’ ed. 

Orchard, Wright v. Wheatley, Cro. Eliz. 854. 

Rectory of B. and a certain place there called the Vestry, 
3 Lev. 1)0, 97. Hutchinson v. Puller, adjudged on error in 
the Exchequer Chamber, and recognised in 2 Lord Raym. 
1471. 

Stable, 1 Lev. 58. 

llJy virtue of the stat. 32 II. 8. c. 7. a. 7. an ejectment will 
lie for tithes. Priest v. Wood, Cro. Car. 301. 

There is a case in 2 Lord Raym. 789. Camell v. Clavering, 
ex relatione magistri Cheshyre , where it is reported to have 
been holden, in the Court of Exchequer, that an ejectment 
would lie for small tithes. 

or else it must he taken for common of pasture, for cattle; end then 
being after verdict, it must be taken for common appurtenant, 
which is recoA'erable in ejectment, Metcalf v. Roe, M. 9 G. 2. B* Rt 
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Where an Ejectment will not lie, —But an ejectment cannot 
fa maintained for a 

Close, 11 Rep. 65. Godb. 53. 

Manor, without describing the quantity and nature of laud 
therein. Latch, 61. Lit. Rep. SOL. Hetl. 146. 

Messuage and tenement , Doe v. Plowman, 1 East’s 11. 441. 
(0) Messuage garden and tenement , Goodtitlc v. Walton, Str. 
834. 

Messuage or tenement , Goodriglit on d. Welch v. Flood, 
3 Wils. ‘23. 

Messuage, situate in Coventry 0 , in the parishes of A. and 
B. or one of them . Holden bad for uncertainty, after verdict, 
and that the words, “ dr one of them,” could not be rejected. 

Do peci& terrae, Moor, 702. pi. 976. 

De castro, villa et terris, Yelv. 118. 

Ejectment will not lie for things that lie merely in grant, 
which are not in their nature capable of being delivered in 
execution, as an advowson, common in gross, Cro. Jac. 146. 

An ejectment will not lie for a pischary, Cro. Jue. 146. 
Cro. Car. 492. 8 Mod. 277. 1 Brownl. 142. contra per Asli- 
liurst, J. 1 T. R. 361. 

Nor pro quodam rivulo sive aqua? cursu, called D. Yelv. 
143. nor for Pannage, 1 Lev. 212. 


IV. In what Cases an Entri/ must be made on ihe 
Land before Ejectment brought. 


In some cases before an ejectment cah be brought, some 
previous steps must be taken, in order to entitle the plaintiff 
to the action; as an entry must be made on the lands in aues- 


o Goodrich! < 1 . Griffin v. Fawson, 7 Mod. 457. Svo. edit. 1 Barn. iso. S. C. 


(9) But after verdict the court will give leave (even pending a 
rule to arrest the judgment on this ground) to enter the verdict ac¬ 
cording to the judge’s notes for the messuage only. Goodtitle d. 
W right v. Otway, 8 East, 357. 
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tion, or notice to quit must be given, &c. Under what cir* 
cuinstances these proceedings will be necessary, will appear 
from the following remarks: 

An actual entry is necessary, to avoid a fine levied with 
proclamations, according to the stat. 4 II. 7- c. "M .; and an 
ejectment cannot be brought until such entry has been made L 
And bv stat. 4 Ann. c. 16. s. 16. the action must be com¬ 
menced within one year next after the making such entry, and 
prosecuted with effect. 

N. The plaintiff must lay his demise on a day subsequent 
to the day of the entry 1 . 

But an actual entry is not necessary to avoid a fine at com¬ 
mon law, without proclamations'; nor a fine, with proclama¬ 
tions, if ail the proclamations were not made at the time 
when the ejectment was brought*; nor a fine, which has no 
operation, as a fine levied by son of tenant at sufferance 1 , or a 
fine levied by tenant lor years'*; nor to maintain an ejectment 
on a clause of re-entry for non-payment of rent * (;<>). 

Where tenant for life levies a fine with proclamations, al¬ 
though it is not any bar to those in remainder, yet a remain¬ 
der man must make an actual entry, in order to avoid it, be¬ 
fore he can maintain ejectment y . 

An entry upon an estate generally, is an entry for the 
whole*; if it he for less, it should be so defined at the time. 

In a case, where a party had a right of entry upon condi¬ 
tion broken*, and a stranger entered, and afterwards the 
plaintiff assented to such entry, and brought an ejectment 
laying the demise after the assent, it was hofden sufficient. 

Where an ejectment is brought by a corporation aggregate, 
they must execute a letter of attorney to some person, em- 

p B*»rington v. Piu-khurst, Str. 1OS6. t Doc ▼. Perkins, 3 M. & S. 071 

Compere v Hicks, 7 T. R. 727. u Per Ld. Kenyon, C. J. in Peaceable 
q 2 Sir. lost*. 7 T. R. v Read, 1 East, 575. 

r Jenkins on d. Harris and Wife v. x Good right v. Cator, Doug. 477. 

Prichard, 9 'Vila. 45. y Compere v. Hicks, 7 T. R. 433. 727. 

• Doe d. Ducket and Ladbrookc v. z Per Lord Kenyon, C.J. 3 T. R 170. 

Watts, ft East, 17. in which Tapner a Fitcbct v. Adams, Str. 1128. * 

il. Peckliain v. Meriott, Wilks. 177. 

was overruled. 


(10) “ 1 o avoid a fine [i. e. a fine with proclamations, where 
alt the proclamations have been made at the time when the eject¬ 
ment is brought] there must be an actual entry. In all other cases, 
the confession of lease, entry, and ouster, is sufficient.’* Per Lord 
Mansfield, C. J. in Oates d. Wigfall v. Brydon, 3 Burr. 1697. 
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jjowering him to enter on the land; but a verbal notice to 
quit given by the steward of a corporation is sufficient b . 

Where lands are in the possession of a receiver e , under an 
appointment of the Court of Chancery, an ejectment cannot 
be brought for the recovery of such lands, without leave of 
the court. Such receiver is authorised to determine tenancies 
from year to year by a notice to quit*. 


V. In what Cases a notice to quit must he given before 
Ejectment brought.—Requisites of Notice.—Waver 
of Notice.—Where Notice is not required. 

The old tenancy at will being attended with many incon¬ 
veniences, the inclination of the courts has of late been to 
make every tenancy a holding from year to year if they can 
find any foundation for it 0 ; as if the lessor accepts yearly 
rent, or rent measured by any aliquot part of a year; and it 
has been considered as more advantageous to the parties, that 
such demises should be construed to be tenancies from year 
to year, so long as it shall please both parties; for in that case* 
one party cannot determine the tenancy, without giving a 
reasonable notice to quit to the other; with respect to which 
it may be laid down as a general rule, that half a year s (11) 
notice f , expiring with the year of the tenancy, is a reasonable 
notice in all cases, except where a different period is esta- 


b Roe d. Dean and Cb. of Rochester 
v. Pierce, 2 Camp. N. P. C. 96. 
c Angel v. Smith, L■ f. H. Feb. 1804 . 

Eldon, C. 10 Vea. jun. 335 . 
d Doe ii. Marsafck v. Read, is East, 
59 . 

e See Richardson v. Langridge, 4 
Taunt. 128. where the agreement 


was holden to be a tenancy at will; 
the premises being let so long as 
both parties liked, and a compensa¬ 
tion reserved accruing de die in diem 
and not referable to a year Of any 
aliquot part of a year, 
f 13 H. 8. 13 . b. 


( 11 ) By legal computation half a year contains 182 days; forthe 
odd hours are rejected. 1 Inst. 135 .b. But a notice served on 
the 28 th of September to quit on the 23 th of March, although the 
period contain only* 179 days, has been holden to be a good notice. 
Doe d. Harrop V. Green, 4 Esp. N. P. C. 199. And Lord El- 
lenborough, in the same case said, that a notice on the 29th of 
September to quit at Lady-day following had been holden good. 
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Wished, either by express agreement or the custom s of par** 
ticular places (12). 

If the tenant die, his personal representative, having the 
same interest in the land which the tenant had, will be en¬ 
titled to the same notice; that is, half a year’s notice endiug 
with the year 1 *. So if an infant becomes entitled to the re*- 
version of lands leased to a tenant from year to year, he can¬ 
not maintain an ejectment, unless he has given the tenant a 
proper notice to quit 1 . 

There is not any distinction between houses and land, in 
this respect. Half a year’s notice to quit, ending with the 
year of the tenancy, must be given in both cases*. Neither 
will the circumstance of the rent being reserved quarterly 
vary the case, if the tenancy be from year to year 1 (13). So 
if an house be let/rom year to year , to quit at a quarter’s no¬ 
tice, the notice must be given to quit at the end of a quarter 
expiring with a year of the tenancy®. But if the'demise be 
for one year only, and then to continue tenant afterwards, and 
to quit at a quarter’s notice, a quarter’s notice ending at any 
time will be sufficient". 

So where premises are taken under an agreement by which 
the “ tenant is always to he subject to quit at 3 month’s no¬ 
tice,” this constitutes a quarterly tenancy, which may be de¬ 
termined by a three months’ notice to quit, expiring at the 
same time of the year it commenced, or any corresponding 
quarter-day. But although the tenant under such an agree¬ 
ment enters in the middle of one of the usual quarters, if there 
appears to be no agreement to the contrary he will be pre¬ 
sumed to hold from the day he enters, and the tenancy can 
only be determined by a notice expiring that day of the year, 
or some other quarter-day calculated from thence °. 


g Hoc < 1 . tlrown v. Wilkinson, Haig. 
Hi But. Co. Utt. 2 / 0 . b ». 1 - Roe d. 
Henderson v- Cbarnock, Peake's N. 
C. 4 , 5 . 

h Doe d. Shore v. Porter, 3 T, R. 13. 
See also 3 Wits. a*>. and Lawrence, 
J. in tl. v. Stone, 6 T. R. 29s. 

^ Maddon y . White, 2 T. R. 159. 


k Right y. Darby, j T. R. 162. 

1 Shirley v. Newman, 1 Esp. N. P. O. 

2 b 7 * Kenyon, C. J. 
mUue d. Pitcher v. Donovan, 2 Camp. 

N. P. C. 73. 1 Taunt. 553. S. C. 
n Per Chambre, J. S. C. 
o Kemp v. Derrett, 3 Camp. M. P. C. 
5 JO. 


(12) By the custom of London, a tenant at will, under 40s. rent, 
shall not be turned out without a quarter’s warning. Dethik v. 
Saunders, 2 Sidf. 20. See also Tyley v. Seed, Skin. 649 * 

(13) But where It house is taken by the month, a month’s notice 
will be sufficient. Doe d. Parry v. Hazell, 1 Esp. N. P, C. 94. 
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,,-vA demise, “ not for onejrear only, but from year to year,” 
inures as a demise for two years at least; and, consequen'ly, 
the tenant cannot be ejected after a notice to quit at the ex¬ 
piration of the first year 

But where furnished apartments were taken* “ for 12 
months certain , and six months' notice afterwards it was 
contended, that the defendant, under the above taking, was 
not at liberty to quit till six months’ notice had been given 
after the expiration of the first year; but Lord Ellenborough 
was clearly of opinion, that the defendant was only bound to 
remain the 12 months certain, and that he was at liberty to 
quit at,the end of that period, by giving six months’ previous 
notice. His lordship laid considerable stress upon the word 
certain , applied to the first twelve months, which shewed 
that every thing afterwards was uncertain , and depended on 
the notice. 

i* * m ^ 

If a lessee, after the expiration of the lease, holds over and 
pays rent, the law presumes an agreement between the par¬ 
ties, that the tenant shall continue the possession according 
to the terms of the original demise, as far as those terms are 
consistent with a tenancy'from year to year; in which case, 
if the landlord means to determine the tenancy, he must give 
the tenant half a years’ notice to quit, corresponding with 
the time of the original taking. In this case the tenancy from 
year to year commences at the same time when (he lease be¬ 
gan'; and if the tenant assign the premises, the assignee will 
be tenant from year to year from the same time, and notice to 
quit must be given accordingly: e. g. if the original term be¬ 
gan from Michaelmas, the notice must be to quit at Michael¬ 
mas. 

The receipt of rent is evidence to be left to a jury that a te¬ 
nancy was subsisting during the period for which that rent 
was paid; and if no other tenancy appear, the presumption 
is, that that tenancy was from year to year. , 

A., being tenant for life 5 , with remainder to the lessor of 
the plaintiff in fee, on 2*2d June, 178f>, demised to defendant 
for twenty-one years, to commence from old Lady Day then 
past. On 30th September, 178. r >, A. died; defendant con¬ 
tinued in possession, and paid rent to the lessor of the plain¬ 
tiff for two years, on old Lady Day apd old Michaelmas Day; 
before old Michaelmas Day, 1787, lessor of plaintiff gave de-r 
fendant notice fo quit on old Lady Day then next. Adjudged, 

p Derm v. Cartwright, 4 East, 31 . r Doe d. Caatleton v. Samuel, s Esp. 
g Thompson v. SJabexly, 9 Camp, N. N. V. C. 173. 

,P.,C. 57 J. # Doc <!. Jordan v. Ward, } H. SI. 97 , 
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per cur., that the notice was good, on the ground, that pay¬ 
ment of rent on*the 5th of April was evidence of an agreement 
lor a tenancy from year to year to hold from that day; al¬ 
though it was objected, that the interest of the tenant tor life 
having expired on the 30th of September, the notice ought 
to have been to quit at the end of the year from that time. 

In January, 1790, A', let a farm to defendant for seven 
years by parol. Defendant was to enter at old Lady Day on 
the land, and on the house on the 25th of May, and he was 
to quit at Candlemas. On the 22d of September, 1792, a 
notice to quit at Lady Day next was served on defendant. 
The court held, that this notice was improper. Lord Kenyon, 
C. J. observing, that though the agreement be void by the 
statute of frauds, as to the duration of the lease, yet it must 
regulate the terms, on which the tenancy subsisted, in other 
respects, i. c. as to the rent, the time of year when the tenant 
was to quit, &c. The agreement was, that defendant should 
quit at Candlemas. If the lessor, therefore, chose to deter¬ 
mine the tenancy before the expiration of the seven years, he 
could put an end to it at Candlemas only. 

Where the in-coming tenant enters upon different parts of 
the demised premises", at different times, half a year’s notice 
to quit, with reference to the substantial time of entry, that 
is, with reference to the original time of entry on the sub¬ 
stantial part of the premises demised (14) is sufficient, the 
whole being demised at one entire rent. 

Ejectment. ()n the 5th of October, 1769 *, plaintiff agreed 
to let to defendant a farm, to hold the arable land from the 
13th of February then next, the pasture from the 5th of 
April, and the meadow from the 12th of May, for seven 
years, at a yearly rent, payable at Michaelmas and Lady 
Day, the first payment to be made at Michaelmas then next; 
and the defendant to have a way-going crop of-three parts of 
the arable laud after the expiration of the term, paying so 

t D©« d. Riggc Bell, 5 T. R. 471. x Doe d. Parget v. Snowdon,2 
u Doe v. S|»enee, (» East, 120. Doev. 1224 . 

Watkins,7 East, 55 1. 


* 

(14) It is not necessary, that the notice to quit should be given 
with reference to the time pf entry on the other parts, which are 
only auxiliary to the principal subject of the demise. Neither is 
it necessary, that sepaiate notices to quit the other parts should be 
given, where all the parts are demised as one entire thing. One 
notice, given in conformity with the rule laid down in the" text, is 
sufficient. 
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much per acre. On the SOth of September, 1777, the plain¬ 
tiff gave the defendant notice to quit the arable land on the 
13th of February next, the pasture on the 5th of April, an-l 
the meadow on the 13th of May; a question arose, whether 
•this notice was sufficient to entitle the plaintiff to recover the 
whole or any part of the premises, the defendant’s counsel 
having objected, that the notice to quit ought to have been 
given on the 13th of August, viz. half a year previously to 
the 13th of February, from which time the arable ground was 
holden; it was resolved by three justices (absente de Grey, 
C. J.) that the notice to quit was sufficient; that the true con¬ 
struction of the agreement was, that it was a holding from 
Lady Day to Lady Day, the rent being payable at Michael¬ 
mas and Lady Day ; and though part of the farm was to be 
entered on and quitted at old Candlemas, and the other not 
until old May Day, yet the custom of most countries would 
have directed the same in a taking from old Lady Day: that 
in the present case, any inconvenience, which the tenant 
might suffer, was obviated by that part of the agreement, 
which provided for his having a way-going crop. 

The rule of construction laid down in the preceding case 
of Doe v. Snowdon, was recognised and adopted in Doe v. 
Spence r , 6 East, 120., where, under an agreement by a te¬ 
nant of a farm, to enter on the tillage land at Candlemas, and 
on the house and other premises at Lady Day following; and 
that, when he left the farm, he should quit the same accord¬ 
ing to the times of entry as aforesaid, and the rent, which 
was an entire rent for all the premises demised, was reserved 
half yearly at Michaelmas and Lady Day; it was holden, that 
a notice to quit, delivered half a year before Lady Day, but 
less than half a year before Candlemas, was good. 

In ejectment for the recovery of messuages and lands*, &c. 
on a demise laid the 11th of June, 1805, it appeared, that the 
premises in question, in possession of the defendants, con¬ 
sisting of dwelling houses, out-houses, mills, and other ma¬ 
nufacturing buildings, and a few acres of meadow and pasture 
land, and bleaching grounds, together with all water-courses, 
&c., were hoklen under a writteu agreement for a lease, dated 
the 1st of January, 1792, for a term of thirty-five years, to 
corpmence, as to the meadow ground, from the 25th of De¬ 
cember then last past; as to the pasture ground from the 25th 
of March next; and as to the housing, nulls, and rest of the 
premises , from the L«?f of May next; under one entire rent, 
viz. a yearly rent payable at Pentecost aud Martinmas, the 

f Recognised in Doe r. Watkins, ^ a Doer. Watkins and another, 7 East, 
East, 351 . 551 . 
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first payment to be made at Pentecost then next. A notice 
to quit was served on the defendants, on the 28th of Septem¬ 
ber, 1804, to quit at the expiration of the then current year 
of their holding. It was objected that the notice was insuf¬ 
ficient, on the ground that the substantial time of entry was* 
either the 25th of December, whence the first holding, as to 
the meadow ground, was to commence; or from Martinmas 
preceding, the rent being reserved at Pentecost, and Martin¬ 
mas, and the first half year being payable at Pentecost. But 
the court overruled the objection, and held the notice to be 
sufficient; Grose, J. observing, that it was right to adhere to 
the rule laid down in Doe v. Spence, which was founded in 
good sense and convenience, that the half year's notice to quit 
should be given with re ference to the substantial time of entry 
of the tenant, and when that was, must depend on what was 
the substantial part of the thing demised, whereon the tenant 
enters. I n the present case, the substantial part of the demise 
was the house and manufacturing buildings, &c. on which the 
tenant was to enter on the 1st of May; that, therefore, was 
the substantial day of entry. Le Blanc, J. added, that the 
substantial time of entry was not necessarily to be collected 
from the rent, days, though it happened in the case of Doe v. 
Spence, that the tenant entered on the substantial part of the 
premises on the day from which the rent was reckoned. 

It is a question of fact for the jury to decide, which is the 
principal and which the accessorial subject of demise*.—This 
being found, the judge may then determine, whether the no¬ 
tice to quit has been given in due time. 

Requisites of Notice. —With respect to the notice to quit, 
it may be observed, that although a parol notice ip sufficient h , 
yet it is more adviseable to give a written notice. The terms 
in which the notice is expressed should be clear and definite, 
in order to avoid any objection on this ground at the-trial of 
the ejectment; for it has beeu holden®, that where an irregu¬ 
lar notice is given, it is not incumbent on the party served 
with it, to make an objection to it at the time of service; it is 
sufficient if he object to it at the trial. The courts, however, 
seem to listen to these objections with reluctance, and will, if 
possible, so construe the notice as to give effect to it d . Hence, 
“ I desire you to quit, &c. or I shall insist on double rent ” 
has been holden a good notice 6 . So upon a taking from old 

p Doe on J. of Heapy v. Howard, x» T. It. a6i. But aee Doe d. Leices* 

Enst, 4QS. tea, 3 Tannt. 109. 

b Per Lord Ellenborough, C- J. in Doe d See Doe v. Archer, 14 East, 245. 

d. Ld. Macartney V:;.Craik, 5 Esp. e Doe il. Matthews v. Jackson, Dons, 

N. P. C. 197 . ,F , 75 . > ** 

p Oakapjpie d. Green 'v. Copop*, \ 
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Michaelmas to old : Michaelmas, a notice to quit at Michael- 
mas will be sufficient 1 , at least if it be proved, that the te¬ 
nancy commenced at old Michaelmas*. So a notice delivered 
at Michaelmas, 1796, “ to quit at Lacly Day which will be 
in the year 1796,” wa9 adjudged to be good; for the intention 
is clear, and the words, ** in the year 1795,” may be reject¬ 
ed h » So a notice to quit at the expiration of the current year 
of the tenancy, which shall expire next after the end of one 
half year from the date of the notice, is sufficient, although 
no particular day is mentioned 1 . It is, however, essentially 
necessary, that the notice should be to quit at the expiration 
of the current year of the tenancy; that is, if the defendant 
- hold from - 'Michaelmas, the notice must be given half a year 
before Michaelmas, to quit at Michaelmas; if from Lady 
Day, at Lady Day, &c.; for, if a notice to quit at Midsum¬ 
mer be given to a tenant holding from Michaelmas, or vice 
vers <f, it will be insufficient k ; and a, notice to quit at a parti¬ 
cular day is not primd facie evidence of a holding from that 
day 1 , though a contrary doctrine was formerly holden®, un¬ 
less it is served personally on the tenant, who makes no ob¬ 
jection at the time®. In a case where the notice (which was 
delivered on the 29th of September) was to quit on the 25th of 
March, or the 8th day of April, next ensuing, defendant hav¬ 
ing objected to it on the ground that it did not express with 
sufficient accuracy the end of the tenancy, and the time when 
the defendant was to quit, and that at all events it was incum¬ 
bent on the lessor of the plaintiff to shew that the defendant’s 
tenancy commenced either on the 25th of March or 8th of 
April, Lord Kenyon, C. J. ruled the notice to be sufficient, 
and that the onus of proving the commencement of his tenancy 
lay on the defendant*. N. In this case the demise was laid 
on a day subsequent to the 8th of April. It will be proper 
to remark, that where the tenant, being applied to by his 
landlord respecting the commencement of his holding, informs 
him that it began on a certain day, and the landlord gives the 
tenant a notice to quit agreeably to the information received 5 *, 

f Per Heath, J'. Gloucester Sunt. Ass/ I s Camp. N. P. C. 859 . n. Poe d. Ash 
laoo. Woodf. Land & Ten. p. 824 . ▼. Calvert, t Camp. N. P. C. 3 Bd. 

2il ed.' nt Doe d. Puddicoinbe v. Hams, per 

g Doe d. Hinde v. Vince, 8 Camp; N. Eyre, Baron, Dorset Sttm. Asa. 
P. C. 950 .- per Sr. A. Me. Donald, 1784 . I T. R. lGi. 

C. B. andS. P. per Lord Eflenbo- u Doed. Clargea ▼. Forster, 13 East, 
rough, C. J. iu Doe r. Brookes, 8 405 . Thomas v. Thomas, 2 Camp. 

Camp. N.P. C. 857 -n. N. P. C. 647. 

h Doe d. D. of Bedford r. Kigbtley, o.Doe d. Matthewson v. Wrightmno, 
Y T. R. 63 . / 4 Esp. N. P. C. 5 . But seeDoe v. 

i 8 Esp. N. P-C. 539. Forster, snp. . w- f V 

k Oakapple d. Green rrCop 0 j *»>4 T. p Doe A EyrftV. Lamblf, 9 Esp. N. 
R. 361. P. C.635. 
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the tenant will be precluded from contending that his tenancy 
commenced on a different day, even though he can prove that 
the information which he gave his landlord proceeded on a 
mistake, and not from an intention to deceive. 

A receipt for rent up to a particular day is prima facie 
evidence of the commencement of the tenancy at that day 9 . 

It is not essentially necessary that the notice should be di¬ 
rected to the defendant r , if the terms of it shew that the de¬ 
fendant is tenant to the plaintiff, and if it is proved to have 
been served on the defendant at the proper time. Neither is 
it necessary lor a landlord to give notice to any one but his 
own tenant*, although such tenant may have underlet part of 
the demised premises. A. tenant from year to year 1 to B., 
from Michaelmas, 1801, underlet part of the premises to C. 

A. without receiving any regular notice to quit, from B., 
agreed to give him up possession at Michaelmas, 1810, and 

B. then took possession of all that A. had continued tooccu- 
py; but C. having before refused to deliver his part, was 
served in the February preceding, with a notice to quit at 
Michaelmas, 1810, from B., to whom he had never paid rent, 
or otherwise acknowledged as his immediate landlord, but 
had paid his rent to A. up to Michaelmas, 1808, and had 
tendered him the rent which bad accrued since that time, 
which A. had refused to receive, B. brought an ejectment 
against C.; it was holden, that the notice was insufficient, 
B. not having given any regular notice to A. his immediate 
tenant; and A. not having given any such notice toC.; for 
without one or other of such notices, C.’s interest in the part 
underlet continued. Lord Ellenborough observed, “ jthat a 
tenancy from year to year was determinable either by a* regu¬ 
lar notice to quit; or, he might say, for the purpose of this 
case, by a surrender of a part of the premises in the name of 
the whole; but A. had not done even that; for he merely 
ceased to reside on the part which he had retained in his own 
possession, without making a surrender in the name of the 
whole. But while he was tenant from year to year of the 
whole, he let off a part to the defendant; and nothing has 
been done to put an end to the tenancy as to that part.” Evi¬ 
dence that the notice was delivered and explained to the ser¬ 
vant of the tenant at hia dwelling house, though such dwel¬ 
ling house be not Situated bn the demised premises, is pre- 

Per Lord Ellenborough,C. J. in Doe a Roe r. Wigga, a Boa. & Pall. N. R, 

d. Cutletonv. Samuel, 5 Eap.N.P. 830 . See also 3 Taunt. 95. 

c - 174 . .. t Pleasant d. Hayton ▼. Benton, 14 

r Doe d. Mat(keWfjM' r. Wrightmau, East, 834 .^ 

4 Eap. N.P.*C;S. 
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sumptive evidence that the notice came to the hands of the 
tenant*, the servant not being called. But evidence of the 
notice having been left at the tenant’s house*, without farther 
proof of its having been delivered to a servant, who is not 
cajled, or that it came to the tenant’s hands, is not sufficient. 
Evidence of the notice being served on the premises*, on one 
of two joint-tenants, who resided on the premises, is pre¬ 
sumptive evidence that the notice reached the other joint te¬ 
nant/ who resided elsewhere. A lease contained a proviso 
making it determinable by a notice in writing given by the 
lessor or his executors under his or their resjrective hands. 
Holden* that a notice sighed by two only of three executors 
of the lessor to whom he had bequeathed the freehold as 
joint-tenants, expressing the notice to be given oh behalf of 
themselves, and the 3d executor, was not good. Neither 
could such.notice be sustained under the general rule of 
law that one joint-tenant may bind his companion by an act 
done for his benefit; for non constat that the determination 
of the lease< was for the benefit of the co-joint-tenant, which 
it was incumbent on the party who wished to avail himself of 
it to prove. And the notice to quit being such &s the tenant 
was to act upon at the time, no subsequent recognition of 
the third executor would make it good by relation: nor 
was his joining in the ejectment evidence of his original 
assent to bind the tenant by the notice. 

Waver of Notice .—Where a notice to quit lias been given, 
the lessor must be careful not to do any act which may be 
c onstrued as an affirmance of the tenancy and a waver of the 
notice. A distress for rent, which accrued after the expira¬ 
tion of the time, at which, by the notice, the tenant is to 
quit, is an acknowledgment of the tenancy*; so is the accept¬ 
ance of rent so due*; but it shall be left to the jury to say 
whether the money received were received as rent; for 
whether it shall be a waver of the'notice depends on the in¬ 
tention of the parties, which is a matter of fact to be left to 
the jury* (15). 

♦ 

u Jonesd. Griffiths v. Marsh, 4 T. R. and another, 5 Esp. N. P. C. 196. 

464 . S. P. Ellenborough, C. J. 

x Poe d, Buross v. Lucas, a Esp. N. z Right v. Cutheil, 5 East, 49 1. * " 

, 1 *. C. 153 . a Ward v. Willingale, 1 H. Bl. 311 - 

y*Doe v. Watkins and another,7 East, b Goodright d. Charter %. Cordweut, 
‘ 551 . poe d. Ld. Macartney v. Crick 6T.«|t. 219. 

c Doc t. Batten, Cowp. 243 . 


( 15 )In the case of^a tenancy from year to ye&iyif at the expi-* 
ration of the year, the landlord consents to accept another person 
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Ejectment for recovering possession of a farm*, tried before 
Lawrence, J. at Salop Sum. Ass. 1801. The farm consisted 
of lands of different descriptions, to be quitted at. different 
times; the arable on the 29th of September, 1800; the pas¬ 
ture and meadow on the 30th of November; the dwelling 
house, &c. on the 1st of May, 1801. The lessor, on the 21st 
of March, 1800, served the defendant with a notice to quit 
the farm at the several times above stated; and the defendant 
not having quitted the arable on the 29th of September, or 
the meadow and pasture on the 30th of November, the lessor 
brought his ejectment; pending which, he delivered to the 
defendant another notice (16), dated the 20th of March, 1801, 
to quit the messuage and dwelling house, &c. together with 
the lands, &c. to wit, the arable on the 29th of September, 
1801; the meadow and pasture on the 30th of November, 
1801; the dwelling house, &c. on the 1st of May, 1802. It 
was objected at the trial, that the second notice was a waver 
of tlie 'first, being a recognition of the tenancy still subsisting; 
but the learned judge overruled the objection, and a verdict 
was found for plaintiff. The court (after argument on motion 
to enter a nonsuit) concurred in opinion with Lawrence, J., 
observing, that it had been admitted, in the course of the ar¬ 
gument, that if the plaintiff had not intended that the second 
notice should operate as a waver of the first, he might have 
so explained his intention, by adding that the second notice 
was to enable him to recover the premises at a subsequent as¬ 
sizes, if, by any accident he should fail at those then ensuing. 
And, under the circumstances, the defendant must have un¬ 
derstood, that this notice was given for that purpose; and it 
was not possible for the defendant to suppose, that the plain¬ 
tiff intended to wave the first notice, when he knew the 
plaint.it!' was, on the foundation of that notice, proceeding by 
ejectment to turn him out of the farm (17). 

d Doe d. Williams t. Humphreys, 8 East’s R. 337. 


as bis tenant, the first tenant is thereby discharged, although he hat 
not given any notice to quit, or made any surrender in writing of 
his interest. Sparrow v. Hawkes, 2 Esp. N. P. C. 505 . 

(16) The secoud notice was copied verbatim from the first, with 
the alteration only of the dates; and the reason suggested at the 
bar, why it was given, was, because the person who was to prove 
the service of the first notice was dangerously ill, and it was appre¬ 
hended, that the lessor would not be able to prove the notice. 

(17) In Messenger v. Armstrong, i T. H. 53 . which was an ac¬ 
tion for double the yearly value, it appeared that the defendant waa 
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< '^ Where rent is usually paid at a banker’s, if the banker, 
Without any special authority, receives rent accruing after ex¬ 
piration of notice to quit, it will not operate as a waver*. 

And here it may be proper to take notice of a doctrine ana¬ 
logous to the subject of the preceding remarks, viz. that ac¬ 
ceptance* of, or a distress* for, rent due after condition 
broken, with notice of the breach, is a waver of the for¬ 
feiture. 

Ejectment, by a landlord, against his tenant h , on a proviso 
for re-entry for non-payment of rent arrear: it appeared, that 
the lessor had brought covenant for half a year’s rent, due on 
a day subsequent to the day of the demise laid in the declara¬ 
tion in ejectment, and a rule had been obtained to pay the 
rent arrear into court in that action; it was holden, that the 
plaintiff had waved the right of entry for the forfeiture; be- 
dluse, by bringing the action of covenant on the lease, he ad¬ 
mitted the defendant to be tenant in possession by virtue of 
the lease; and the tenant having brought the money into 
court was equivalent to acceptance. The law will always 
incline against forfeitures, as courts of equity relieve against 
them. 

But acceptance of rent, without notice of forfeiture, will 
npt amount to a waver 1 . 

A landlord of premises, about to sell them, gave his tenant 
notice to quit, on the 11th of October, 1800, but promised 
him not to turn him out 15 unless they were sold; and not 

c t)oe v. Calvert, s Camp. N. P. C. h Rue d. Crompton r. Minnhal, B. R. 

387. E. 33 G.a. Bull. N.P.96, and MSS. 

f Goodright d. Walter v. Davids, t Greggou v. Harrison, a T. H. 4 « 5 . , 
Cowp. 80 s. wV . k Wliiteacre d. Boult v. Symoudv, 

K Adm. Green’* caae, Cro. Elia. 3. 10 Eaut, 13 . See also Doe d. Lee- 

son v. Sayer, 3 Camp. N. P. C. a. 


tenant to the plaintiff, under a demise for three years, from Whit¬ 
suntide, 1781. Two months previously to Whitsuntide,. 1784, 
plaintiff gave the defendant notice to quit at that time. After the 
expiration of this notice, via. on the 3d of June, 1784, the plaintiff 
gave the defendant another notice to quit at the Martinmas follow¬ 
ing* or to pay double rent. It was contended, that the first notice 
was waved by the second; but the objection was overruled; Lord 
Mansfield, C. J. observing, that where a term is to end on a precise 
day, there’is not any occasion for a notice tp quit; that here it ended at 
Whitsuntide; that the meaning of the first notice was, that if the 
tenant did not quit, the landlord would insist on double rent; and 
the second notice only expressed what was meant by the first. See 
Poe d. Digby v. Steel, 3 Camp. N. P» C. 117- . 
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being sold till February 1807, the tenant refused on demand 
to deliver up possession; and on ejectment brought, laying 
the demise on the 12th of October, 1806, it was holden, that 
ihc promise, which was performed, was no waver of the no¬ 
tice, nor operated as a licence to be on the premises other¬ 
wise than subject to the landlord’s right of acting on such no¬ 
tice, if necessary; and, therefoie, that the tenant, not having 
delivered up possession on demand, after a sale, was a tres¬ 
passer from the expiration of the notice to quit. 

Acceptance of rent, as rent by a remainder man, will not 
amount to a confirmation of a lease void as against him 1 ; but 
it is an admission of a tenancy from year to year, and the 
lessee will thereby be entitled to half a year’s notice to quit®. 

In order to raise an implied tenancy * from the receipt of 
rent, it must appear that the rent was paid and received, as 
between landlord and tenant, so as to raise a presumption T>f 
an agreement for a tenancy fioin year to year, and not as in 
the case of a conventionary rent, where the payment is made 
with reference to a supposed tenancy of another kind. 

Where, however, tenant in tail 0 had received an ancient 
rent of 1/. 18*. fid. from the lessee in possession, under a 
void lease, granted by tenant for life, under a power, the rack 
rent value of which was 80/. a-year, it was holden, that such 
tenant in tail could not maintain an ejectment laying his de¬ 
mise on a day before the delivery of the declaration, without 
giving the lessee some notice to quit, so as to make him a 
trespasser at the time of the action brought, after such recog¬ 
nition of a lawful possession, if not as tenant from year to 

year, at least, as tenant at will. 

* 

An indenture of lease contained a general,covenant to re¬ 
pair, and a further covenant that the tenant should within 
three months after notice, repair all defects, of which notice 
had been given. The lease contained the usual clause of re¬ 
entry.—It was holden p that the landlord, who had served 
a notice of repair, might maintain ejectment, before the ex¬ 
piration of the three months, for a breach of the general co¬ 
venant to repair; for the notice was not any waver of the 
forfeiture. 

Where Notice to quit is not required.-rr The doctrine relative 
to notices to quit is only applicable to those tenancies, where 


I Doug s, Cowp. 20,. 483 . o Dean d. Brutie v. Rawlins, 10 East 

m Doe d. Martin y. Watts, 7 T.R, 83 . . 

n Right v. Bawden, 3 East, 360., See Roe d. Goatly v. Paine, 3 Camp. N. 
also 10 East, 188,9, Doe v. Quigley, P. C. 520** ” 

a Cainp. N. P. C. 505. 
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the time of quitting is not agreed upon between the parties; 
for, where a lease is determinable on a certain event, or at a 
fixed time, it is not necessary to give such notice, both parties 
being apprized of the determination of the term (18).— 
Neither jis such notice necessary in a case where the posses¬ 
sion is adverse 1 *, or where the. relation of landlord and tenant 
does not subsist; e. g. if the tenant has attorned to some other 
person, or done some other act disclaiming to hold as tenant 
to the landlord'. But if the acts done by the tenant do not 
amount to a disavowal of a landlord’s title, then the tenant is 
entitled to notice. 

A mortgagor in'possession, being only tenant by sufferance, 
is not entitled to a notice to quit; and consequently if a mort¬ 
gagor lets anothef person into possession, as tenant from year 
to year, such tenant is not entitled to a notice to quit either 
from the mortgagee*, or his assignee*, and this rule holds, 
although the tenant has been let into possession before the as¬ 
signment of the mortgage. 

A. agreed to demise a house to B., during the joint lives 
of A. and B.; B. entered in pursuance of the agreement, 
and before any lease was executed, died 0 ; after which B/s 
executor took possession of the house; it was holdcn, that 
A. might maintain ejectment against the executor, without a 
notice to quit; because the death of B. determined his interest, 
and consequently there was not any interest vested in the 
executor. 

Where a person obtains possession of a house without the 
privity of the landlord, and afterwards a ncgociation takes 
place for a lease, upon the terms of which the parties even¬ 
tually, differ, a notice to quit is not necessary*. So where a 

q Doe v. Williams, Cow p. 62a. t Thunder d. Wearer v. Belcher, 

r Throgmorton r. Wbelpdale, H. 9. 3 Hast, 443 . 

G. 3. Bull. N. P. 96. Doe v. Pas- u Doe a. Broomfield r. Smith, 6 East, 
quali, Peake’s N. P. C. 196. 530 . 

s Kcech t. Hail, Doug. S 3 . x Doe d. Knight v. Quigley, 2 Camp. 

N.P. C. 505 . 


(18) “If there be a lease for a year, and by consent of both 
parties, the tenant continue in possession afterwards, the law implies 
a tacit renovation of the contract. They are supposed to have re¬ 
newed the old agreement, which was to hold for u year. But then 
it is necessary, for the sake of convenience, that, ij either party 
should be inclined to change his mind, he should give the other, 
half a year's notice before the expiration of the next or any follow¬ 
ing year.” Per Ld. Mansfield* C. J. in Right v. Darby, 1 T. K. 
162. i 
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person enters under an agreement for a lease, without a sti¬ 
pulation that in case a lease is not executed he shall hold for 
one year certain, if a lease be tendered to the occupier and 
he refuses to execute it, the lessor may eject him without any 
notice to quit*. But where the lessor of the plaintiff hid put 
the defendant into possession under ah agreement for the pur¬ 
chase of the land, it was holden*, that he could not without 
a demand of the possession again, and a refusal by the de¬ 
fendant, or some wrongful act by him to determine liis lawful 
possession, treat the defendant as a wrong-doer and a tres¬ 
passer, as he assumed to do by his declaration in ejectment. 
The defendant's confession of a lease from the lessor to the 
plaintiff, under the common rule, is not sufficient to determine 
the possession; for the rule is only entered into after the de¬ 
livery of the declaration in ejectment, and can never prove 
that the defendant was a trespasser before that time. 


VI. Of the Mode of proceeding in Ejectment , and 
herein of the Declaration . 

The mode of proceeding in the action of ejectment now 
in use, is not, as in other actions, by suing out a writ; but 
A., the party claiming title, before the essoign day of the 
term, serves a copy of a declaration, with a notice subscribed, 
upon B. the tenant in possession of the lands or tenements; 
or, if there be several tenants, on each* of them* 

The declaration states that A. on a certain day, (that is, 
some day after A.*s title to the land, &c. accrued), demised 
to John Doe two messuages, one hundred acres of land, &c. 

situate, &c. for the term of - - - - years, by virtue of which 

demise the said John Doe entered and was possessed, until 
Richard Roe afterwards ejected him. 

Such is the outline of the declaration, which is for the 
most part a fiction; for, except in a few instances, there is 
neither lease, entry, nor ouster; and the parties, viz. the 
plaintiff, an<J the defendant, the ejector, usually termed the 
casual ejector, are fictitious persons. In some respects, how- 

f r 

j Per Cnriam, Hegan- ▼. Johnson, a Right d. lewis v. Beard, 13 East, 
9 Tuunt. t 48 . See also Doc d. Lee* 910 . $ 

*uu ».Sayer, 3 Camy.N..P, C. 8. a Bull.N. P. 9$. 
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ever, care, and accuracy are necessary in framing this decla¬ 
ration ; as, 1st, The, venue must be laid in the county in 
which t^e lands lie; fot this is a local action. 2d, If there 
be several lessors, the demise stated in the declaration must 
be such as their' title will warrant; as if the lessors of the 
plaintiff be joint-tenants b or parceners (10), the declaration 
must allege a joint demise; ir tenants in common, a several 
demise by each of their several parts* (20). In the latter 

b Bull. N. P. 107. Beatherlejr v. Weston, 2 Wils. 332. 

« Mantle r. Wellington, Cro.Jac "166. 8. P. 

Moor v. Thursden, Show. 343. 


(19) In an action of ejectio fimue , a lease was made by two par¬ 
ceners, and it was declared quod dimiserunt; an exception was 
taken, on the ground, that the {ease was the several lease of each 
of them for her moiety, and holden good. Moor, 682. pi. 939 . 
This case was denied by Holt, C. J. in Ld. Raym. 726 . who ruled, 
that parceners might join in ejectment. Holt's opinion is con¬ 
firmed by a passage in I Inst. 180. b. where it is said, that joint, 
tenants must jointly implead, and jointly be impleaded by others, 
which property is common between them and parceners; and Holt's 
opinion is adopted in Buller’s N. P. 107. It is corroborated by 
the following position in I Rol. Ab. 878. pi. 5. If two parceners 
join in a lease for years by indenture, this is but one lease; for they 
have not several frank-tenemeuts, but shall join in an assise. And 
in Stedman v. Bates, Ld. Raym. 64. it was holden that parceners 
must join in an avowry for rent arrear. 

(20) “ Declaration in ejectment was of a joint demise of A. and 
B., and on the evidence it appeared that they were tenants in com¬ 
mon ; the plaintiff failed.” M. 3 Jac. Blackasper’s case. Noy, 
n. 43, Hal. MSS.' See Noy, 13. cited in Hargrave's n. (7) 1 Inst. 
45. a. ■“ But payment of rent to tlie agent of A. B. C. is an 
admission that the party holds under A. B. C. jointly, and will 
support a joint demise, unless it be expressly proved that they 
were entitled in a different manner. Doe d. Clarke and others v. 
Grant, 12 East, 221. -See also Doe v. Read, 12 East, 57 . In 
Roe d. Raper v. Lonsdale, 12 East, 3p. it was holden that a copy- 
hold descending by custom to all the children equally of the tenant 
last seised, one of the joint-tenants might maintain ejectment on 
his single demise for his own share. In Doe d. Lulham v. Fenn, 
3 Camp. N. P. C. 190 . Lord EUenborough, C. 4* held, that in 
ejectment on the several demises of three persons, each demise being 
of the whole, the lessors of the plaintiff were entitled to a verdict, 
upon evidence, that they had jointly granted a lease to the de¬ 
fendant under which he had pattd rent, but which had expired.— 
N. It was objected, that it mpgt be taken that the lessors of the 
plaintiff were joint-tenants, and ail there was not any joint demise, 
|he plaintiff could not recover, but Lord EUenborough overruled the 
objection. See Worrall v. Beck, M. 3 Geo. 2. cited 1 Wils. 1. 
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case the declaration must contain as many counts as there are 
tenants in common lessors of the plaintiff. But tenants in 
common may join in a lease to a third person, and then the 
declaration may state a demise by such lessee. 3d, The day, 
on which the demise is stated to have been .made, must be 
some day after the title of the lessor of the plaintiff accrued; 
otherwise the plaintiff will be nonsuited; for not being en¬ 
titled to the possession he cannot make a lease. Hence, in the 
case of a fine levied with proclamations, where an actual 
entry is necessary to complete the lessor’s title, the demise 
must be laid on a.day subsequent to the entiy d . But the sur¬ 
renderee of a copyhold estate, after admittance , may maintain 
an ejectment against the surrenderor, on a demise laid on a 
day between tnc times of surrender and admittance; because, 
as against all persons, but the lord, the title of the surren¬ 
deree, after admittance, is perfect as from the time of the 
surrender, and shall relate back to it*. So in ejectment by 
an administrator, the demise may be laid on a day after the 
intestate’s death, but before administration granted; for the 
administration, when granted, will relate back, and shew the 
title to have been in the administrator from the -death of the 
intestate. But the bargain and sale by the commissioners to 
the assignees of a bankrupt, of the bankrupt’s freehold lands, 
does not relate to the act of bankruptcy so as to vest the title 
in the assignees from that time, and, therefore, in ejectment 
by the assignees upon a demise laid, after the act of bank¬ 
ruptcy but before the bargain and sale, it was adjudged ill f . 
4th, The demise may be for any number of years; this part 
of the declaration being a fiction, it will pot be any objection 
that the lessor of the plaintiff had not power to grant a term 
of equal duration with that alleged. Hence, tenant from 
year to year, may declare on a demise for seven years 8 . Care 
should be taken that the term stated be long enough to admit 
of the plaintiff's recovering possession before it expires (21). 

«1 Berriugton v. Parkluirat, Str. 1086 . f Doe d. Ewlaiie v. Mitclicll, C M. U 
e Holdfast v. Claphaui, \ T. R. 600. S. 446. 

g Doe v.‘ Porter, 3 T. R. 13 . 


(21) But the courts have been very liberal in permitting plain- 
tiffs to amend in this instance. In the case of Power d. Boyce and 
another v. Rowe, (in Ireland, Pasch. 1802.) the term expired, 
whilst the case was depending in the Exchequer Chamber; the 
judgment haying been affirmed, a motion was made to enlarge the 
term, and the court (Lord Redesdale, C. assisted by the chief 
justices) on the authority of Dickens v. Greenvill, Carth. 3. and 
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5th, If the ejectment be brought by a corporation aggregate h 
(22), an infant, or for tithes 1 , the declaration ought to state 
that the demise was by deed; and, in the case of the infant, 
it ought to appear that some rent was reserved; but it is not 
necessary that the deed should be proved k . Ip ejectment for 
tithes the declaration ought to set forth the nature of the 
tithe 1 . 6th, With respect to the description of the thing de¬ 
mised, it may be observed, that regularly it ought to be made 
with such certainty, that the sheriff may know, from an in¬ 
spection of the record, what he is to deliver possession of. 
But the strictness of this rule has been relaxed in many in¬ 
stances, on the ground that the sheriff is t€ take his informa¬ 
tion from the, party recovering (23). 7th, The ejectment or 
ouster must be stated to have been made after the commence¬ 
ment of the supposed lease: but it is not necessary, although 
usual, to mention any particular day®. It is sufficient, if it 

.h Cirth. 390. This omission will be k Fairley v. Wood, i Esp. N.P.C. 198. 

aided by verdict. Bull. N. P. 98. Kenyon, C.J. 
i Swadling v. Piers, Cro. Jac. 6 l 3 . 1 pull. N. P.99. 

Omission cured by Yerdict, Part- m Merrcl v. Smith, Cro. Jac. 31 1. 
ridge v. Ball, Ld. Raym. 136. 


Vicars v. Hay don, Cowp. 841. made an order to amend the record 
by enlarging the term. A writ of error whs then sued, returnable 
in parliament, and upon the record so amended being transmitted, 
* the plaintiff in error complained, by petition, to the House of 
Lords of the amendment made by the Court of Exchequer Cham¬ 
ber as an alteration of the record, and prayed a writ of certiorari 
to be directed to the Court of Exchequer C. to transmit the 're¬ 
cord in its original form. Upon debate, their lordships refused the 
writ, holding the amendment to have - been properly made, and 
finally affirmed the judgments on the merits. See Lessee of Law- 
lorv. Murrey, 1 Schoales and Lefroy’s Uep. 81. n. (a.) 

(22) A corporation aggregate cannot make a lease for years with¬ 
out deed, in respect of the quality of the incorporation. 1 Inst. 85. a. 

(23) Ejectio firnue of 30 acres of land in D. and S. The de¬ 
fendant was found guilty of 10 acres, and as to the residue, not 
guilty ; and it was moved, in arrest of judgment, that it is uncer¬ 
tain in which of the vills this land lay, and therefore no judgment 
can be given, nor any executi/m. But the objection was overruled; 
and it was adjudged for the plaintiff; for*the sheriff shall take his 
information from the party for what 10 acres the verdict was.— 
Portman v. Morgan, Cro. E)iz. 465 . See also to the same effect, 
Cottinghant v. King, I Burr/623, and Connor y. West, 5 'Burr, 
2673 . 
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appear on the face of the declaration, that the ouster was after 
the term commenced, and before actioh brought 

Of the Notice subscribed to the Declaration. —To the de¬ 
claration is subscribed a notice to the tenant in possession, 
from the casual ejector, and subscribed with his name, sig¬ 
nifying, that unless the tenant appear, &c. in the term (241 
next ensuing that in which the declaration is served, and by 
rule of court, cause himself to be made defendant, in the 
room of the casual ejector, he shall suffer judgment to be 
entered against him, and the tenant will be turned out of pos¬ 
session. At the time when the copy of the declaration and 
notice is delivered’to the tenant in possesion, he must be in¬ 
formed of the nature of the proceeding, and the notice should 
be read to him, or the substance of it fully explained. The 
delivery of the declaration and notice, accompanied with the 
explanation above-mentioned, io called service of. a declaration 
in ejectment. 


VII. Of the Service of Declaration. 

The tenant or tenants in possession may be served per¬ 
sonally at any place. But in cases where tenant in posses¬ 
sion cannot be served*, service on the wife of tenant in pos- 


(24) This is the form of notice in a country cause; but if the 
lands lie in London or .Middlesex, regularly the notice ought to 
be to appear on the first day of the term, whether the proceedings 
are by bill or original. By the first day of the term here is meant 
the first day of full term.,,. Although in some cases .the court will 
permit an amendment of the notice, yet it is better to observe the 
rule here laid down ; for where in ejectment brought by original in 
Middlesex, the notice was to appear on the morrow of the Holy 
Trinity , the court set aside the judgment, which had been given 
on the usual affidavit against the casual ejector; observing, that 
the notice was designed to inform the lay gents of the time of ap¬ 
pearing ; and that, therefore, it should be expressed in such terms 
as they might understand. Doe d. Joynes v. Roe, T. 10 G. 2. 
MSS. See also Holdfast v. Freeman, Str. 1049. where the nbtice 
was to appear on the eswtgn-day of the term, and holden bad.— 
If the notice is subscribed in the name of the nominal plaintiff, in¬ 
stead of the casual ejector, the court will not set aside the priJceid- 

1U M, f °^ Irre?ula J it ^* * Thatcher, 3 T. R. 351. in 

whifch tfie case of Peaceable y. Troublesome, l 
172. was over-ruled. - , ^ 


— v 

Barnes, 4to. edit. 
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session must be either on the land in question, or at flu* 
dwelling house of the husband. In this case, from the fact 
of the wife being served, on the premises", or at the dwel¬ 
ling house of the husband, though not on the premises, the 
court presumes that the parties are living together as man 
and wife, and that the husband has notice of the proceedings; 
and on this presumption, such service is deemed good. 

Service on the servant, child, or niece, of the tenant in pos¬ 
session, on the premises, is good service, provided the service 
be afterwards acknowledged by the tenant hitnsclf, and it ap¬ 
pears that he has received it before the essoign day 0 ; but a 
mere acknowledgment of the wife is not sufficient p . 

If. the tenant or his wife refuse to receive the declaration, 
&c. a copy of it should be left for them, or affixed to the 
premises; so if there be not any person in possession of the 
thing demised, a copy of the declaration and notice should 
be affixed to some conspicuous part. 

Where there is any thing unusual in the manner of serving 
the declaration, it should be mentioned to the court on moving 
for judgment against the casual ejector; and if the court 
should be satisfied that the tenant has had notice of the de¬ 
claration, they wili make the rule for judgment absolute in 
the first instance; if doubtful, they will grant a rule requiring 
the tenant to shew cause why the service should not, under 
the special circumstances, be deemed sufficient, and they will 
prescribe the mode of serving the rule q . 


VIII. Of the subsequent Proceedings — Judgment 
against casual Ejector—Appearance of De¬ 
fendant-Consent Rule — Slat, 11 G.% c, 19. 
s. 13. enabling Landlord to defend . 

If the tenant in possession does not appear according to 
the notice subscribed, and enter into a rule, called the con¬ 
sent rule, the plaintiff, may, at the beginning of the term in 

n Doe 4 , Merland v. Baylisa, 6 T. R. . q See Sprightly ▼. Punch, a Burr. 

765. '■ Ht6.Fe111iT.Denn, a Burr. 1181 . 

o Roe Lessee Hambreok f. Use, Lessee of Methold v. Noright, 1 Bt. 

14 East, 441 . R. 090. Gulliver v. W*g«tafl£. 1 Jii- 

p 1 Bos. & Pul. 384 . Hr 317 , 
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which the tenant in possession ought to have appeared, move 
the court for judgment against the casual ejector. Before 
this motion can be made, a rule to plead must be given % and 
the motion itself must be founded on an affidavit of Service 
of declaration, either on the tenant in possession, or in such 
manner as shall satisfy the court, that the tenant in possession 
has had notice of the proceeding. 

The time for appearance* depends on the situation of the 
premises. 


1. Where the Premises lie in London or Middlesex, 

The tenant in possession *must appear within four days, 
inclusive, next after the motion for judgment, if such mo¬ 
tion be made at the beginning of the term. But where it 
is in a more advanced stage of tiie term, the court will ex¬ 
ercise their discretion, and order the tenant to appear imna#» 
<1 lately, °r within one or two days, so that the plaintiff may 
give notice of trial within the term. If the motion for judg¬ 
ment is made within the last four days of the term, the te¬ 
nant has until two days before the essoign day of the subse¬ 
quent term to appear in. 


2. Where the Premises lie elsewhere than in London or 

Middlesex. 

The motion for judgment in this case may be made at any 
time within the term; because the tenant has four days after 
the end of such term to appear in. 

If the lands lie in a county*, whore the assizes are holtfen 
only once a year, the tenant has, four days after the end of 
the term next preceding the assizes to appear in. 

If the tenant in possession does not appear within the 
muted tune, the plaintiff must search for a plea, and if he 
does not hud any, he must procure from the clerk nf the. 
rules m B. R. and secondary in C. B. a rule for judgment by 
default against the casual ejector (25), which he nfust cany 

r R. t t. js Car. a. B. R. 


(25) By an old rule of court M» 33 fSr o ifim u » 
required that a writ of latitat should be sued out aouLntJt r 
ejector, and common boil'Sled for him bpfnfo J* inst ,. e Lii3 uul 
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to the clerk of the judgments in B. R. and prothonotary in 
C. B.*. who. thereupon will sign judgment, and make out a 
writ of possession, which, being delivered to the sheriff, the 
plaintiff will be put into possession of the premises in question. 

If the tenant appears, then he enters into the consent rule, 
the substance of which is as follows: 

1st, He consents to be made defendant instead of the ca¬ 
sual ejector. 2d, To appear at the suit of the plaintiff; and 
if the proceedings are oy bill, to tile common bail. 3rd, To 
receive a declaration and plead. Not Guilty. 4th, At the 
trial of the issue, to confess lease, entry, and ouster, and insist 
upon title only. 

To this rule are added the following conditions: 1st, If 
at the trial (26) the defendant shall not confess lease, entry, 
and ouster, whereby plaintiff shall not be able to prosecute 
his suit, defendant shall pay to plaintiff the costs of the non- 
pros, and judgment shall be entered against the casual ejector 
by default. 2d, ff a verdict shall be given for defendant, or 
plaintiff shall not prosecute his suit for any other cause than 
the non-confession of lease, entry, and ouster, the lessor ol 
the plaintiff shall pay costs to the defendant. 

In the court of C. B. the defendant consents to confess 
lease, entry, and ouster, of so much of the tenements speci¬ 
fied in the plaintiff’s declaration, as are in the possession of 
the defendant ,or‘ his tenants; but, in the common consent 
rule'of the court of B. R., the defendant consents to confess 
lease, entry, and ouster, generally. On the ground ot this 
variance* it was insisted in that it was unnecessary to 
prove defendant in possession of the premises, because, by 
entering into the rule generally , defendant must be under¬ 
stood to have admitted himself tenant in possession of the 
premises' described in the declaration. But the court were 
of opinion, that whether the defendant entered into, the con- 

t In C. B. a warrant of attorney must accompany the otlier papers. 


(26) The practice is to. call the defendant' to confess lease, 
entry and ouster; and on non-appearance, or refusal to com¬ 
ply with the rule, to call the plaintiff and nonsuit him; then 
the cause of the nonsuit being indorsed bn the postea, the plain¬ 
tiff is entitled to judgment and execution thereon immediately 
after the trial, according to the practice of the court of O. Jo. 
(Fairfax v. Bentley, C. B. . Runn. 242. edit. 1795.) but m B* U. 
not uritil the postea be regularly returned on the day in bank. 
(Lord Palmerston v, Copeland, 2 T. It* 779*) Where there are 
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sent, rule of C. B*., or the general rule in B. It., it was esSeiP 
tially necessary to prove, that the defendant, was in possession 
of the premises in question. 

N. The defendant may even in the court of B. R. narrow 
his consent to confess lease, entry, and ouster, to so much'of 
the tenements specified in plaintiff's declaration, as are in pos¬ 
session of defendant or his tenants. But if he does x , his at¬ 
torney must immediately deliver to the plaintiff’s attorney, 
a note in writing of the tenements so being in possession of 
the defendant or his under-tenants. 

Such are the proceedings when the matter is litigated be¬ 
tween the lessor of the plaintiff and the tenant in possession 
only. Where the tenant in possession is merely an under¬ 
tenant to some other, person, as soon as the declaration in 
ejectment is delivered to him, he is obliged, by stat 11 Geo. 2. 
c. 1{). s. T2. to give notice of sucli delivery to his landlord, 
under pain of forfeiting three years improved or rack rent of 
the premises holden. N. This penalty does not attach on the 
tenant of mortgagor, who omits to give him notice of eject¬ 
ment brought by mortgagee, l T. R. 647. because the statute 
only extends to cases where ejectments are brought incon¬ 
sistent with landlord’s title. 

This wise provision of the statute was intended to prevent 
fraudulent recoveries of the possession, by collusion with the 
tenant of the land. A nd by the same statute, s. ] 3. the court 
where the ejectment is brought, is empowered to sutler the 
landlord* lo make himself defendant with tenant, if he shall 
appear; and, by the same clause, although if the tenant shall 
refuse or neglect, lo appear, judgment shall be signed against 
the casual ejector; vet the landlord shall be permitted to ap¬ 
pear by himself, on his consenting to enter into the usual rule- 
and judgment against the casual ejector shall be staid until 
further order*. 


u Good right <1. Bulcli v. Rich, 7 T. 
R. 327 • 

x R.T. js Car. 3. B. R. 
y Landlord might hare defended with 


tenant before this statute, Salk. 257. 
7 Mod. 70. 3 Burr. 1301. But the 
2d provision in this section is uew. 

* See Jones v. Edwards, Str. 1241. 




several defendants for the same premises, and some appear and 
confess lease, entry, and ouster, but others do not, the practice is, 
to enter a verdict generally against those who do appear, and to 
enter a verdict against the plaintiff for those who do not appears 
ent then the cause of such verdict is indorsed 011 the postea, which 
as-tp them intitles the plaintiff to judgment against the casual 
•jectoWor such lands as were in their possession. Lord Rayin. 729, 
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Who shall be considered a landlord, within the meaning 
of this act, is sometimes a diflicult question to determine: 
the following persons have been so considered; l. Devisee in 
trust, 4 T.R. 122. 2. In Doe d. Tilyiml v. Cooper, a mort¬ 
gagee under the defendant was permitted to defend with him.* 

The following persons have not been deemed landlords 
within the meaning of this act: 1. A devisee, where the eject¬ 
ment was brought by the heir; Roe d. Leake v. Doe, J\i. 
29 G. 2. C. B. Bull. N. P. 95. 2. A mortgagee, who had 
never received rent, ib.' 3. Cestui que trust , not having been 
in possession. 3 T. R. 733. 

In all cases of vacant possession b , unless such as are within 
stat. 4 Geo,. 2. c. 28. (which st$“ in next section) no person 
claiming title will be let in to defend; but he, who can first 
seal a lease on the premises, must obtain possession, and any 
other person claiming title may eject him if he can; and by 
the course of the court, no defence can be made in.these 
cases but by the defendant in the ejectment, who is a real 
ejector. 

In Martin v. Davis, Str. 914. the court refused to let the 
parson of Hampstead chapel defend for right to enter and 
perform divine service only; notwithstanding the case of 
Hollingsworth v. Brewster, Salk. 25<i. observing, that that 
case had often been denied since. 


IX. Of the Proceedings in Ejectment , directed by 
Stat . 4 G. 2. c. 28* s. 2. in order to obviate 
the Difficulties attending Re-entries at Com¬ 
mon Lay, for Non-payment of Rent Arrear — 
Of the Proceedings where the Possession is 
VdCCIHt* 

By stat. 4 Geo. 2. c. 28. s. 2. it is enacted, That in all 
« cases between landlord, and tenant, when half a year’s rent 
“ shall be in arrear, and the landlord has a right of entry for 
“ non-payment thereof, he m%y H without a formal demand or 

a 8 T, R. 045 . tice. Exp. Beauchamp, Bamea, 

b Arg. per Eyre, Serj. an 4 ^*id by the 4 to. adit. 177. 

Reporter to be the constant prsc- 

Y 01 . IX. 
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«« re-entry , serve a declaration in ejectment; or in case the 
« same cannot be legally served, or no tenant be in actual 
“ possession, affix the same upon the door of any demised 
“ messuage; or in case such ejectment shall not be for the re- 
“ covcry of any messuage, then upon some notorious place 
4< of the lands, &c. comprised in the declaration in ejectment, 
« and such affixing shall be deemed legal service; and incase 
“ of judgment against the casual ejector, or nonsuit for not 
“ confessing lease, entry, and ouster, it shall appear by affida- 
** vit, or be proved on the trial, in case the.delendant appears, 
«« that half a year’s rent was due before the declaration served, 
«« and that no sufficient distress was to be found on the pre- 
“ mises 6 , countervailing the arrears then due, and that the 
« lessor had power to re-enter; then , and in every such case, 
** the lessor in ejectment shall recover judgment and execu- 
“ tion, in the same manner as if the rent in arrear had been 
” legally demanded, and re-entry made; provided d , that/ if 
“ the tenant, at any time before the trial in such ejectment, 
“ shall pay or tender to the landlord or his attorney, or pay 
“ into court, the rent arrear and costs, all further proceedings 
M on the ejectment shall be discontinucd”(27). 

It has been supposed that the preceding statute only applied 
to cases of ejectment brought after half a year’s rent due, 
where no sufficient distress was to be found upon the premises. 
But in a late case (Roe v. Davis, 7 East, 363.) it was holden, 
that the statute was more general in its operation. 

The application to the oourt c , on the part of the tenant, to 
»tav proceedings, must, by the very terms of the act, be made 
before trial. 

In ejectment by a landlord f , the tenant moved to stay pro¬ 
ceedings, upon payment of rent arrear and costs. On a rule 
to shew cause, it was insisted, for the plaintiff, that the case 
was not within the preceding statute; because it was not an 
ejectment founded singly on the act, but it was brought like- 

c See Doe d. Smelt v. Fucliau, 15 East, e Roe v. Davis, 7 East, 3G.J. 

qu 6. f Pure d. Withers v. Sturdy, H. 175'J. 

dS.4. Bull. N. P.97. 


(27) Before this statute courts of law and equity exercised a dis¬ 
cretionary power of staying th<£* lessor from proceeding at law, in 
cases of forfeiture for non-payment of rent, by compelling him to 
take the money due, to him. See the opinion of Lee C. J. in Ar- 
.Cher v. Snapp, Andr. 341, 2Salk. 597. 8 Modi 345. 10 Mod. $83. 
* Vern. 103. 1 Will. 75, 2 Str. 900. 
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wise on a clause of re-entry in the tee for not repairing, and 
the lease was produced in court. However, the rule was 
made absolute, with liberty for the plaintiff to proceed upon 
any other title. 1 

"Where an ejectment is brought on the preceding statute 
tor the forfeiture of,a lease*, acceptance of rent afterwards, 
by the landlord, has been holden a waver of the forfeiture; 
for it is a penalty, and by accepting the rent, the party waves 
the penalty. 

► Landlord having a. right of re-entry for non-payment of 
rent brought an ejectment and proved a demand of half a 
year s rent af ter the day on which it was due, and a refusal 
on the part of the defendant to pay it, before the re-entry. 
It appeared that them was a sufficient distress on the premises 
during the whole time. It was holden* 1 , that the lessor of the 
plaintiff could not recover either at connnou law, or under 
the preceding statute; not by the former, because the rent 
was not demanded on the day when it became due; Co. Lit. 
201. 7 Rep. *28.; nor by the latter, because there was a suffi¬ 
cient distress on the premises. 

Of. the Proceedings where the Possession is vacant.—In 
cases between landlord and tenant, where oue half year’s rent 
js in arrear, and the landlord has a right of entry, the mode of 
proceeding, where the premises are untenanted, is marked 
out by the preceding statute. In all other cases of a vacant 
possession the mode of proceeding is thus: 

A. (the person claiming tirle) by letter of attorney em¬ 
powers B. to execute a lease, in the name of A., of the pre¬ 
mises in question, to C. This lease is executed on the premises, 
8. and C. only being thereon; then B. leaves C. in posses¬ 
sion, who is turned out by D. t to whoiq, while on the pre¬ 
mises, E. delivers a declaration in ejectment. A rule to plead 
leaving been given, and not complied with, a motion is made 
for judgment, which is granted of course. This niotfon must 
be supported by an affidavit of the above-mentioned proceed¬ 
ings, viz. the execution of the power of attorney, the lease, 
entry, ouster, and delivery of declaration; a copy whereof is 
annexed to the affidavit 

A. made a lease of an alehouse in London 1 , for years. The 
lessee, before the expiration of the term, left it, and took ano¬ 
ther house hi Wapping; but there w as some liquor and old 
vessels left in the first-mentioned house, and the doors were 
* 

S t* er Aston. J. in Dge ▼. Batten, i Savage v. Dent, M. loGeo. 3. B. B, 
Cowp. 347. MSS. 2 Sir. 1064. Bull. N.P.97. 

h Due d. Forster v. Wan<JJas3, 7 T. R. S. C. shortly staled. 

J < 7 - 
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locked. Upon this the landlord sealed a lease on the premise*, 
and brought an ejectment, as on a vacant possession, and ac¬ 
cordingly had judgment and execution; tp set aside, which, a 
motion was made. In addition to the foregoing facts it ap¬ 
peared, that only one quarter's rent was in arrear, and thftt 
the landlord’had seen his tenant a short time only before he 
brought the ejectment. Lord Hardwicke, C. J.—“ If only one 
quarter's rent was in arrear, the landlord could not proceed 
against the tenant on the stat. 4 Geo. 2. c. 28. But then tak¬ 
ing this as it stood at common law, the question will be, 
whether this was such a vacant possession as to enable the 
landlord to bring an ejeetjnent in this manner. For though 
a tenant does not live on the premises, yet it cannot, from that 
circumstance alone, be called a vacant possession; as if a per¬ 
son uses one house and live3 in another, that will be a good 
possession pf both. Here the tenant had actual possession Pf 
the premises, by keeping bis liquor there, and, as appears, wafe 
such a person as the landlord might have served personally 
with an ejectment; for a declaration in ejectment may be 
served on the tenant himself any where, though the wife can 
be served w ith it only on the premises (28). I remember a 
case where a person in the Fleet was served with an eject¬ 
ment. If the tenant, in this case, sometimes absconded, and 
only appeared on Sundays, then the landlord should have ap¬ 
plied to the court for a special rule, as to the service of the 
declaration in ejectment. Probyn J. mentioned a case, where 
hay was left in a barn by a tenant, and that was holden suffi¬ 
cient to keep the possession. The court ordered the judgment 
and execution to be set aside with costs. 


X. Of the Pleadings and Defence, 

• 

Special pleas, either in bar or abatement, are seldom 
pleaded to this action; because, according to the modem, 
practice, if the defendant appears, he generally enters into 
the consent rule, by the terms of which he is bound to plead 


* {2B) Or at the dwelling house of the husband, if it appears that 
wife is living with husband. Vid. 4 T. R. 465. 
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the general issue,. Not Guilty k . There is one plea, however, 
which is sometimes pleaded to this action, namely, a plea of 
ancient demesne 1 : but this being a dilatory plea cannot be 
pleaded after theiour first days of the term®; neither can it 
be pleaded without an affidavit to verify the fact®; but qua?re, 
for in Doe d. Morton v. Roe, B. R. H. 49 G.3. 10 East, 523. 
where application was, made for leave to plead ancient de¬ 
mesne, the master referred, the court to a case in his note 
book, where it had been holden, that it was not necessary to 
verify this plea by an affidavit 0 . It was admitted, however, 
that it was necessary to apply to the court for leave to plead 
this plea; and in this‘case, the application having been made 
on the last day of the four first‘days of the term, the court di¬ 
rected the party applying to plead instanter, and granted him 
a rule calling on the other party to shew cause why the plea 
should not be allowed, N. The application was supported by 
an affidavit stating that the lands in question were holden of 
A. B. as of bis manor of F., which manor was holden in ancient 
demesne, and that there was a court of ancient demesne held 
within the manor and suitors thereof, in which court, and be¬ 
fore which suitors, the lessor of the plaintiff might have pro¬ 
ceeded in ejectment. According to WilmotJ. in Doe d. Itust 
v. Roe, it ought also to have been shewn that the Lessor of the 
plaintiff had a freehold interest (29). To this pica, the plain¬ 
tiff’ may reply, that the land is pleadable at common law, and 
traverse that the manor is ancient demesne. Com. Dig. Abate¬ 
ment, (D. I.) cites, Rast. Ent. 5S. b. Show. 271. 

Of the Defence .—As an action of ejectment is founded on 
a Tight of entry in the. party claiming title,, if the defendant 
can shew that such right has been tolled.or taken away, it will 
be a sufficient defence to the action. A right of entry may be 
taken away by descent, by discontinuance, by fine and non- 
claim, or by statute of limitations. 

1. Of Descents which toll Entries .-—By the common law, 
descents of corporeal inheritances in fee simple take away the 
entry of him that has right**; as if a disseisor die seised, and 
the land descends to his heir, the entry of the disseisee is 

% ’ . 

k Runii. Eject. 238. , o Sec also Goodriglit v. Shuffill, Ld. 

1' AUlen’s case, liReu. lOj. - V Raym. 1419. S. P. 

ru Dcun <1. Wroot v. Ferm,>8 *F,R-474. p Lilt* •• 395. 
n Hatch v. Cannott, C. R. 3 mis. si. 


(29) “ The jurisdiction of the lofd’s court extends to land holden 
of.,the manor only, attdbot to-laud, parcel of the manor.” Per Treby 

C. J. Salk. 18d. ‘ * 
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thereby taken away, unless there has been a continual claim*; 
the like law is of an abatement or intrusion, and of the fe¬ 
offees or donees of abators ami intruders r . But by stat 32 H. 
8. c. 33. “ The dying seised of any disseisor, of and in any 
“ lands, &c., having no title therein, shall riot be deemed *a 
“ descent to take away the entry of the person or his heir, 

“ who had lawful title t>f entry at the time of the descent, 
“ unless the disseisor has had peaceable possession for five 
“ years next after the disseisin , without entry or, continual 
“ claim by the person entitled. ” 

By force of this statute*, if the disseisor die seised within 
five years after the disseisin, though there be not any conti¬ 
nual claim made, yet such dying seised shall not take away 
the entry of tfie disseisee; but after the live years, there must 
be such continual claim as there was at the common law. 
But this statute does not extend to any feofi'ee or donee of the 
disseisor; and it is said that abators and intrudoTS are not 
within it*. These, therefore, remain as at common law. 

Descent of a corporeal inheritance in fee tnil u takes away 
the entry of him that has right; as where a disseisor makes 
a gift in tail, and the donee has issue and dies seised, and the 
issue enter; this will bar the entry of the disseisee. 

From the preceding authorities it appears, that to consti¬ 
tute a descent, which shall take away an entry, there must be 
a dying seised in demesne of a corporeal inheritance, either in 
fee, or fee tail; and in'those cases lo which the statute 32 H. 8. 
c. 33. extends, five years quiet possession. Whether the de¬ 
scent he in the collateral line, or lineal, is immaterial*. But 
a dying seised for term of life, or a descent of a reversion or 
remainder, will not take away an entry 7 ; because, for this 
purpose it is essentially necessary that the disseisor should die 
seised both of the fee and freehold also*. 

The descent, both of the fee and freehold, must be imme¬ 
diate, otherwise the entiy will not be barred. Hence, if feme 
disseisoress take husband, and hath issue and dies, and after 
the husband dies*, such descent will not take away the entry 
of thc,disseisee; because the heir comes not. to the fee and 
freehold at once, the latter having been suspended until the 
death q£ the father, Who was tenant by the curtesy. 

The doctrine of descent cast, tolling entry, does not affect 
copyhold or customary estates, where die freehold is in the 


q Litt. s. 414 . 
r l Inst. 837 - !>. 
• 1 Inst. 85 fj. a, 
t 4 Inst. 238. a. 
u Litt. a. 386 . 


a x i fust. 239. b. 
y Litt. £. 387 , 388 . 
x 1 Inst. 23 Q. b. ' 

• Litt. s. 394. 1 Inst, 241 . b. 
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lord b , nor cases, where the party has no remedy but by entry, 
as a devisee®. 

2. Entry barred by Discontinuance .—A discontinuance of 
estate, in lands or tenements, signifies such an alienation, 
made or suffered by any person seised, of an estate tail or in 
auter droit, in things which lie in livery d , as takes away the 
entry of the person entitled, after the death of the alienor. 

At common law, an estate may be discontinued five ways: 
1. By feoffment. 2. By fine. 3. By common recovery.*— 
4. By confirmation: and 5. By release with warranty. 

A grant, by deed or fine, of such things as lie in grant and 
not in livery % does not work any discontinuance. 

An estate tail cannot be discontinued, unless the reversion 
or remainder, immediately expectant on the estate tail, be also 
discontinued r . 

■ 

An estate tail cannot be discontinued *, except where he 
who makes the discontinuance was once seised by force of 
the tail; that is, seised of the freehold and inheritance of the 
estate in tail, and not of a remainder or reversion expectant 
upon a freehold. 

Hence, if there be tenant for life 1 *; the remainder in tail, 
&e. and tenant for life, and he, in the remainder in tail, levy a 
fine, this is not any discontinuance or divesting of any estate 
in remainder, but each of them passes that which they have 
power and authority to pass. , 

By the determination of the wrongful estate 1 , the disconti¬ 
nuance is determined. , 

By slat. 32 H. 8. c. 2S. tenant in tail may grant leases for 
three lives, or one and twenty years, which shall bind the 
issue in tail, but not those in remainder or reversion. 

By stat. 4 H. 7. c. 24. (explained by stat. 32 H. 8. c. 06.) 
fines with proclamations, levied by tenants in tail, operate as 
a bar to the issue in tail; but still, in some cases, remain dis¬ 
continuances to those in reversion or remainder. 

By stat. 11 H. 7- c. 20. “ If a woman has any estate tail 
'* jointly with her husband, or only to herself, or to her use, 
“ in any lands or hereditaments of the inheritance or pur- 
“ chase of her husbhnd* ; or giveh to the husband and wife 

b Doe d. Cook v. Danvers, 7 East, 809. g l ln«U 347 . b. See also Lilt. *. 640. 
c l lust. 840. b. 658. 

d J Inst, 395. . h l Inst. 308. b. 

<> Litt. e.filS, i Inst* 352. a, * i l Inst. 333. 
f Litt. s. 635) 6 * 6 . k See I Inst. 336 . b. 
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•** in tail, by any of the ancestors of the husband , or by any 
“ other person seised to the use of the husband or his ances- 
“ tors, and shall hereafter, being sole, or with any other after- 
“ taken husband, discontinue, &c. the same; every such dis* 
“ continuance shall be void, and it shall be lawful for every 
“.person to whom the interest, title, or inheritance, after the 
“ decease of the said woman should appertain, to enter, &c. * 

This statute is, for the- most part, confined to conveyances 
by the husband or his ancestor, for the advancement of the 
wife*. Hence, if land be settled by the ancestor of the wife, 
in consideration of the marriage, and of money paid by the 
husband, it is not within this act; for it shall be intended that 
the advancement of the wife was the principal cause of the 
gift*. But where the conveyance is by a stranger, in consi¬ 
deration of the wife’s fortune paid by her father to the vendor, 
and other money paid by the husband, it is- within the adt w . 
Ho if the conveyance is by the husband or his ancestor, in 
consideration of marriage, although it be joined with a money 
consideration, yel it is within the statute 0 . But no estate is 
within tnc meaning of this statute, unless it be for the jointure 
of the wife; hence, although an estate devised by the hus¬ 
band to the wife in tail, with remainder over to a stranger in 
fee, be within the words, yet it is not within the meaning of 
the statute; lor it shall not be intended to be for a jointureV 
where no inheritance is'reserved to the husband or Ins heirs; 
and the meaning of the statute is, that the wife shall uot pre¬ 
vent. the lands descending to the heirs of the husband. 

If the issue in special tail, with reversion in fee expectant, 
levy a line, and afterwards his mother, being tenant in tail 
within this act, make a lease for three lives (not warranted 
by stat. 32 H. 8. c. 28.) living the issue, the conusee may 
cater' 1 . But if the reversion in fee had been in another, the 
conusee could not enter: because he would have nothing but 
by estoppel; nor the heir, because he had concluded himself 
by the fine*; nor his issue*. 

* i 

At the common law, if a mart seised of land* in right of 
his wife, in fee simple, fee tail, or for life, had made a feoff¬ 
ment, &o. and died, the wife could not hlave entered: but by 
stat. 32 H. S. c. 28; s. 6. v No fine, feoffpnent, or other act 

a * 

.. < 

1 Cro, .Sk. p Foster v. Pitfall, Cro. Eliz. 3. 

ni Kjnastori'v.‘TLloytl, Cro, Jar. 624. 1 Leon. 961 . S. C. 

n Piejsot v. Palmer, Moor, 250. q Brown’s case, 3 Rep. 51. b. 

g Uirltuum v. Thompson, Cro*. Joe. r Wan! v, Watthcw, Crp. Jac.176, 
4pj, s Lincoln College case, 3 Rep. 61. 44 

„ ♦ Lkt. 0. 594. 
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** made, suffered, or done by the husband only (30) of an/ 
** manors, &c. .being the inheritance or freehold of the wire 
“ (31) during the coverture, shall make a discontinuance 
“ thereof.” v 

* 3. Entry barred by Fine and Non-claim .—A fine, at the 
common law, or a fine without proclamations, levied by a te¬ 
nant of the freehold, not being under any disability was a 
perpetual bar to all persons who had right and no impediment 
at the time of the fine levied, and who did not claim within a 
year and a day after the fine levied, and execution thereupon. 
But this puissance of a fine was taken away by stat. 34 Edw. 3. 
c. 16. by which it was enacted, “ that the plea of non-claim 
should not be any bar in future.” Great inconveniences 
having resulted from the provisions of this statute, the legis¬ 
lature again interposed, and by stat. 1 R. 3. c. 7. and 4 II. 7. 
c. 24. the ancient law was revived, though with some modifi¬ 
cation; proclamations being required to make fines more no¬ 
torious, and the time for claiming being enlarged from one 
year to five years. The stat. 4 11.7. c. 24. (which is nearly a 
transcript of stat. 1 R. 3.) having directed in the first place, 
that every fine, after the engrossing thereof, shall be read and 
proclaimed openly in court the same term, and the three next 
following terms, at four several days in each term, proceeds 
to enact, “ that the proclamations being thus made, the fine 
** shall conclude as well privies (32) as strangers; except 

u Sliep. Touch. 19. Hargrave's Co.'Lit. 121. a. n. (i). 


(30) A feoffment by the husband and wife is within this statute; 
because, in substance, it is the act of the husband only. 1 lust. 
326. a. 

(31) Where husband and wife are jointly seised to them and 
their heirs, or the heirs of their tivo bodies, of an estate made during 
the coverture, and the husband makes a feoffment in fee and dies, 
the wife may enter; although it was the inheritance of them both. 
1 lust. 326. a. Grceneley’s case, 2d. Resol, 8 Rep. 72. a. 

(32) Although the issue in tail were privies to the ancestor^ yet 
inasmuch as the statute de donis (13 Edw. 1 . c. 1 .) had expressly 
ordained that tenants in tail should not have powe^ to alien the 
lands entailed, doubts were raised, whether tines, levied with pro* 
claruations by the ancestor, would by force of this stat. 4 H. 7 . 
c, 24. bar the issue in tail. To remove these doubts, it was enacted 
by stat 32 H. 8 . c. 36. s. 1 . “ that all hues Levied with procloma- 
“ lions according to stat. 4 H. 7* c. 24. by any person of 21 years 

of age, of lands, &c. before the fine levied entailed to the peu 
<* eon levying the fine, or to any ancestor of the same person, in 
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“ women covert, persons within twenty-one years of age, in 
“ prison, or out of the realm, or not of whole mind at the 
“ time of the fine being levied, not parties to such fine, so as 
“ the said women covert, persons within *age, &c. or their 
“ heirs (33), pursue their right by action or entry, within five 
“ years after the removal of their respective disabilities.” 
Then follow the saving clauses, which are, 1st, saving to 
every person and their heirs (other than parties) such right 
as they have at the time of such fine engrossed, so that they 
pursue their claim by action or entry within five years after 
the proclamations (34). 2d, Saving to all other persons such 
right, claim, and interest, as* first (35) shall accrue after the 


* possession, reversion, remainder, or use, immediately after pro- 

* clamations made, should be adjudged a bar agaiust him and his 
‘ heirs claiming only by force of such entail, and against all others 

* claiming only to his nse, or to the use of any heir of his body.” 
This statute, however, contains sev< ral exceptions, paiticularly one 
of fines, of lauds, of which the reversion is m the ciovvn. Tu conse¬ 
quence of this exception, the question again aro*«e in the E. of 
Derby’s case, whether a fine depending wholly on the 4II. 7* was 
a bar to the issue in tail: eight judges against three held that it 
was. T. RaVni. yf)0. 286. 3Ip. 338. Pollexf. 491. Skin. 95. 
2 Show. 104. T. Jo. 237. See further on this subject Mr. Har¬ 
grave’s excellent note, Co. Lit. 121. a. n. (I). N. A fine levied 
by tenant m tail will bar the estate tad, but not the remainders or 
reveision expectant thereon. Where a fine is levied by tenant in 
tail, who dies before all the proclamations are past, yet will the 
issue in tall be hnried, provided the proclamations are afterwards 
duly made. Purslow’s case, cited 3 Rep. po. b. 

(33) By this provision, the rights of those persons who are under 
disabilities, and of their heirs, are saved as long as the disabilities 
continue, and five years after, but no longer. A., seised in fee of 
lands, died, leaving B. his heir, a feme covert. Upon the death of 
A., a stranger made a tortious entry on the lands, continued in pos¬ 
session, and levied a fine mr cognizance de droit come ceo, Sfc. with 
proclamations. B. afterwards died under coverture, no entry 
having been made on her behalf to avoid the fine, leaving C. her 
heir, not affected with any of the disabilities mentioned in the sta¬ 
tute. It was liolden, that C., who had not pursued his right within 
five years %fter the death of B., was barred by the fine. Dillon 
v. Leman, 2 H. Bl. 584. 

(34) By force of this clause, persons having a present right to 
lands whereof a fine is levied, and not being parties to such fine, 
may pursue their claim within fi ve years, to be computed from the 
day on which the last proclamation was made. 

($5). One who had a future interest, but no present right of 
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proclamations, by force of any gift in tail, or by any other 
matter* bad and made before the fine levied, so as they pur¬ 
sue their right within five years after the same shall grow 
due; and further, if the said persons are under any of the 
before mentioned disabilities at the timfe when their right first 
accrues, they or their heirs may pursue their right within five 
years next after the removal of the disability. 3d, Saving to 
every person, not party nor privy to the fine, their exception 
to avoid the line', by that, that those which were parties to the 
fine, nor any person to their use, had nothing in the lands at 
the time of the fine levied. 

Such arc the provisions of the statute on which the force 
and elfect of fines, levied at this day, principally depend, 
and by virtue of which, a fine levied by tenant ot the free¬ 
hold, with five years non-claim, will operate as a bar to an 
ejectment, except in those cases which are specially provided 
for by the statute. 

A. tenant for life, with remainder to his own executors for 
Forty years, with remainder to B. in fee, levied a fine sur 
conusance de droit, with proclamations, in Hil. T. 1733-4. 
B., not having made an entry to avoid the fine, in 1735, de¬ 
vised to C. for life, with remainder to D. in tail, and died in 
that year; in 1738 A. died; C. died in 1803, not having made 
an-entry; in 1805 D. entered for the purpose of avoiding the 
fine, and brought ejectment. It was holden, that D. was not 
entitled to recover; for the right of entry was confined to five 
years after the expiration of the term for forty years, that is. 


entry at the rime of the fine levied, died, and the five years passed, 
and afterwards administration was granted; it was holden that the 
4 administrator should have five years to sue from the granting of 
the letters .of administration, for none bad title of entry before. 
Sanders v. Stanford, cited in Saffyn v. Adams, Cro. Juq. til. But 
where a lease for years of land was rnadeto commence from the end 
of a term for years then in being; the first term expired, the se¬ 
cond lessee did not enter, but the reversioner entered and mode a 
feoffment, and levied a fine with proclamations; five years passed ; 

. it was holden, that the fine and the non-claim of the. second lessee 
had barred him of his term § for although lessee for years,has tint 
such an estate as will enable him to levy a fine, yet’ shall his interest 
be barred by the statute; for the words of the statute are general; 
(“ the said-fine with proclamations shall be a final end, mid conclude 
as well privies as, strangers to the same,"] and the words of the 
saving are*, ; (such right, claim, and interest, ) and tenant for term 
of years has an interest. Saffyn v, Adams, 5 Rep. 193. 9. Cro. 
Jac, 60. S. C. i v; 
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to five year§ after 1778 ; and B. could not by his will give a 
right to avoid this line at a more distant period than the end 
of the live years; that the devisee was exactly in the same 
state as the heir; and, that as the title of D. did not “ first 
accrue to him after the line by matter before the fine,”' but 
by the will of B. which was alter the line, D. could not claim 
the benefit of the second saving*. 

This statute extends to copyholds'. 

With respect to the clauses relating to disabilities, it may 
be observed, that if he, who has a piesent right, and is not 
under any disability, brings on himself a disability; as if, 
being within I lie jealm at the time of the line levied, he 
should after iv aids go beyond sea, or the like; in these cases 
he will not he allowed any longer time to pursue his right 
than during the liist live years after pioclanlation had* iso 
when the disability is once rtmo\ed, the live ycais begin to 
run, and will continue to run, notwithstanding any subse¬ 
quent disability, either volmn try or mvoluntaiy \ It will 
b( pioper to lcmark also, that the exceptions in fa%our of in¬ 
fants, femes covert, &c. extend to th hc only to whom a right 
firstaccriuand m whom i‘ lii^l attaches; for if a person to 
whom a right first accrue**, dn s beioic the expiration of the 
five yeai% and such right descends to his son, or heir at law', 
who is then under age, 01 labours under any of the other 
disabilities menliontd »u the act, siu h sou or heir must pur¬ 
sue his right wltlun the lue yc.ns, which began to run m the 
time of bis am csloj, olbei wise he will he barred b . 

A line leued by tenant for lift divests and displaces all 
estates m icveiwon or icmaindtr c , and leaves nothing in the 
reversioner or remainder man but a mere right of entiy (36); 
and where the line is levied by tenant for life of parcel of a 
mauor, the leveision of w Inch parcel is in the tenant in fee in. 
possession of the other parts of the manor, the effect of the 
line is to st \ ei such parcel from the manor. 

Proof of Fine .—'The chirograph" of a fine is evidence of 
such fine; because the chirographer is appointed to give out 
copies of the agreements between the parties, wdnch are lodged 
of record d . Bui where a fine is to be proved with proclama- 

x Good right v. rofestei, Exth. Ch. a Doe d. Durourv. Jones, 4T.it. 300. 

1 Taunt. 57 $. b Stow ell v Zoticli, Plowil 355. 

y 0 Rip 105 a. c Goodnght v. Fori eater, 8 East, 552. 

4 Shep. Touch. C9. d Bull. N. P. adt). 


(36) This right of entry is not devisable. S. 
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tibns, an examined copy of the ploclamations must be pro¬ 
duced in evidence*; for, although the chirographcr is autho¬ 
rised by the common law to make out copies to the parties 
of the Jitte, yet he is not appointed by the statutes to copy 
the proclamations, and therefore his indorsement on the back 
of the fine, that the proclamations havO'been duly made, will 
not be sufficient evidence. 

Proof of an actual entry is necessary to avoid a fine levied 
with proclamations f ; and this rule holds as well where the 
line is levied by tenant for life 6 , as in other cases where the 
party levying the fine is tenant of the freehold. It must ap¬ 
pear also that the ejectment was commenced within a year 
after such entry 11 . But no actual entry is necessary where 
the fine has no operation, as where it is levied by tenant at 
sufferance 1 

4. Entry barred by Stat. 21 Jac. 1. c. 16.—-By stat. 21 
Jae. 1. c. 16. s. 1. “ No person shall make any entry into 
" any lands, &e. but within twenty yearn next after his right 
* or title shall first descend or accrue, and in default there- 
“ of, such person so not entering, and his heir, shall be ut- 
“ terly disabled from such entry.” 

But by s. 2. ** If any person having right or title of entry, 
“ shall be at the time of the said right or title first descended, 
“ accrued, come, or fallen, within the age of twenty-one 
“ years, feme covert, non compos mentis, imprisoned, or be- 
“ yond seas, then such person and his heir may,* notwith- 
" standing the said twenty-years bo expired, bring his action 
“ or make his entry, as he might have done before this act: 
" so as such person or his heir shall, within ten years next’ 
“ after his and their full age, discoverture, coming of sound 
“ mind, enlargement out of prison, or coming into this realm, 
“ or death (37), take benefit of and sue forth the same, and at 
** nd time after the said ten years (38).” 

e Chettle v- Pound, Bull. N. P. 939 . li Stat. 4 Ann. c. 16 . a. 10 . 

Allen's case, Clayt. 51. S. P. i Doe cl. Burrell v. Perkins, 3 Maule 

f Berrington v. Parkhurst, Str. 1086. & Selwyn, 97 1 . . • 

g Compere v. Hicks, 7 T. R. 433 .797* 


(37) “ It appears probable enough, upon looking into the case 1 ' 
of S to well v.Lord JZouch, Plowd. 355. b. that the word death was. 
introduced hate to obviate the difficulty, which had arisen in that 
case, Upon the construction of the statute of fines, 4 H. 7. c. 24. 
for want of that word.” Per Lawrence, J. in Doe v. Jesson, 
6 East’s R. 85. 

(38) This clause gives to the party , to whom a right of entry 
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- The plaintiff must prove either actual possession or a right 
of entry within twenty years, or account for the want of it; 
tor by virtue of this statute, an uninterrupted adverse 11 pos¬ 
session for twenty years (except in cases which fait within 
the clause of exception) operates as a descent or a disconti¬ 
nuance which tolls entlry. Hence, the defendant may take 
advantage of this statute on the general issue., 

Where the defendant has the legal title and is in posses¬ 
sion 1 , he may defend himself upon his title, although 20 
years have run against him before he took possession, such 
20 years possession not being the possession of the lessor of 
the plaintiff. 

This statute runs against the lord of a manor as well as 
against any other person™. Hence if a house, &c. be built 
on the waste, tl»e lord should take care to have some entry 
made of it in his books and reserve some rent or service; 
otherwise he will lose his right. 

In like manner, if a common has been inclosed *20 years, 
the commoners’ right of entry is gone". 

It is to be observed, that the right or title of entry within 
this statute, must be such as is accompanied by a right of pos¬ 
session 0 . A., seised in fee of an estate, made a lease tor 
years, containing a clause of re-entry, in default of payment 
of the rent reserved, and afterwards devised the, estate to B. 
in fee* and died. From the death of A., until the expiration 


k, Salk. 4a 1. 

1 Doe (I. Burrough v. Kcadc, 8 East, 
353. 

in Greehy v. Preston, Norfolk Suinm. 
Ass. 1728 . Ed. Raymond, C.J. Sent. 
Leeds’s MS. 


n Creech v. Wilraot, Derby Sumra. 
Ass. 1752- per Lee, C. J. Cited by 
Lawrence, J. in Hawke v. Bacon, 
S Taunt. l6o. 

o Doe d. Cook v. Danvers, 7 East, 
299- 


I* 

accrues, and who is under a disability at the time, ten years after 
the disability removed, notwithstanding the twenty years should 
have elapsed after his title first accrued; and to the heir , the statute 
“fives ten years from the death of his ancestor, to whpm the right; 
first accrued duriug the period of disability, and who died under 
such disability; for the word death refers to the death of-the 
person to whom the right first accrued, and whose heir ^ie claimant 
4s *; hence, where the ancestor died seised, leaving jit' son and 
daughter, infants, stranger entered, the son died vmhin age; it 
wa9 holden, that the. daughter was entitled.orily to ten years from 
the death of her brother, to make her entry. 

“ T > -* 

* Doe v. Jesson, $ East,- 80 . 
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of the lease, (a period of more than twenty years) C., the 
heir at law of A., received the rent from the lessee: during 
all which time B., the devisee, did not take any steps to re¬ 
cover the possession; but within twenty years after the ex¬ 
piration of the lease, B. brought an ejectment ;«whereupon 
it was objected that B.’s right of entry was barred by the 
statute: 1st,. By the non-receipt of rent by B. under the 
lease granted by the devisor for more than twenty years, and 
an adverse enjoyment by C. of such rent during all that time; 
and 2dly, By B. not having availed himself, for more than 
twenty years, of his right of entry under the proviso in the 
lease for non-payment of the rent. But the court overruled 
the objection, and held that B. was entitled to recover, ob¬ 
serving, that during the lease t B. could not have entered and 
supported the ejectment: and although a forfeiture were 
committed, yet B. was not obliged to enter. 

This statute does not run in any case, except where there 
is an actual ouster or disseisin r. Hence, it is proper to con¬ 
sider \vhat acts amount to an ouster or disseisin: 

Taking the whole profits by one tenant in common is not 
any ejectment of the other’. 

, One tenant in common levying a fitih of the whole, and 
taking the rents and profits afterwards without account for 
nearly five years, is no evidence from whence the jury should 
be directed (against the justice of the case) to find an ouster 
of his companion at the time of the fine levied'. The levying 
of the fine will be considered as rightfully and legally done, 
and intended to operate only on that share of the premises to 
which the party was lawfully entitled. 

So where one tenant in common had received rent for the 
whole of the premises*, and had not accounted for it to his 
companion for above twenty years, this was holden by the 
court not to be such an adverse possession as would bar the 
tenant in common, who had .been kept out of the rents, from 
maintaining an ejectment for an undivided moiety (39). It 

* ' 

p Per Cur, in Reading v. Roys ton, r Peaceable v. Read, 1 East, 56s, 

Salk. 423. s Fairclaiin v. Shackleton, 5 Burr. 

41 lost, 199. b. 2604 . 2 Bl. R. 690. 


(39) Whfcre one tenant*in common enters generally without his 
companion; it shall work an entry to the companion. Smales v. 
Dale, Hob. 120. Where one parcener enters generally, and takes 
the profits, this shall be accounted in law the entry of them both, 
and not a divestment of the moiety of her sister. 1 Inst. 243. b. 
See Doe v: Keen, 7 T. R* 38.fi. 
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is to be observed, that in the preceding case it was not left to 
the jury to presume an actual ouster; consequently no ouster 
was found, but merely the facts as above stated. But in a 
case where it appeared*, that there had been for nearly 40 
years sole and uninterrupted possession by one tenant in com* 
mon, without any claim by nis companion to a share of tiro 
rents and profits, and without any acknowledgment of his 
right by the other tenant in common, it was hotden to be a 
sufficient ground for ajury to presume sm actual ouster of the 
co-tenant, and consequently that the statute operated as a bar 
to a recovery in ejectment (40). 

So parceners and joint tenants cannot be disseised by their 
companions, except by an actual ouster 11 . 

If there be tenant at sufferance*, and a stranger, not having 
any right to the land, make a lease to him by indenture, ren¬ 
dering rent without putting the tenant by sufferance out of 
possession, and the tenant pay the rent to the stranger, that is 
not any disseisin to him who lias the right. 

If a stranger receive of my tenant by voluntary payment 31 , 
without, coercion of distress, the rent due to me, that is a dis¬ 
seisin to me at my election. 

The possession of one joint tenant is the possession of the 
other, so as to prevent the operation of the statute*. 

Where two persons are in possession, the possession is 
judged in him who hath right*. 

A claim or entry, to prevent the operation of the statute 
must be on the land, unless there be some special reason to 
the contrary b . 

t Doe d. Fishery. Prosser, Cowp. 217 . * Ford v. Grey, Salk. 985. Bet see 
n Hob. 130 . a Taunt. 441. 

x Pc* Cur. in Prcnsou v. Sone, 1 Roll. • a Dob. 32 a. 

Abr. 659 . (C) pi. 11 . b Salk. 285. 

y 1 Rol. Abr. 659 . (C) pi. 8 . 


(40) “There have been frequent disputes, as to how far the 
possession ot one tenant in common shall be said to be the posses¬ 
sion of the other, and what acts of the one shall amount to an ac¬ 
tual ouster of his companion. I think the only case in which the 
possession ot one tenant in common can be'said to be,the posses¬ 
sion of the other is, where one holds possession at such t and receives 
the rents and profits on account of both. With respect to what 
acts will amount to an actual ouster, if no actual ouster is proved, 
yet it mpy be inferred from circumstances, which circumstance^ 
aie matter of evidence to be left to a jury,” Per Aston,, J. S. C. 
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And by stat* 4 Ann. c. 16. s. 16. An action must be com- 
mced within one year next after the making of the claim or 
try and prosecuted with effect; otherwise the claim or eu- 
r will be of no avail. 

The stat. 21 Jac. c. 16. shall not be taken by construction V 
bar a man of his action, unless it be expressly found how 
s possession has been. 

If a mortgage is made for a collateral security, although 
5 mortgagee is not in possession for twenty years and more, 

L if interest be paid on the bond, the statute shall not bar d . 


XI. Evidence. 

Evidence on the Part of the Lessor of the Plaintiff.— Tiid 
dence required to support an ejectment will vary according 
.he title of the lessor of the plaintiff. 

Devisee of a Term .—Where the lessor of the plaintiff* is 
isee of a term, he must produce in evidence the probate 
the will, and prove the assent of the executor to the de- 
3 e ; for where a person devises, either specially or gene- 
y, goods or chattels, real or personal, and dies, the devisee 

not take them without the assent of the executors, 

% 

^essee for years devised the term to his executor for life*, 
dug 50/. to J. S., remainder to the lessor of the plaintiff, 
e executor dying, hig executrix entered upon the residue 
the lease and possessed herself of the term. An eject- 
nt having been brought, it was holden, that the executor 
k as executor, h/jA not as legatee; and then the remainder 
r was not executed, and that it was incumbent on the re- 
inder man to move a special assent thereto, as to a legacy; 
treupon plaintiff proved payment of the 50/.; and that 

1 holden to bq a sufficient assent, and the plaintiff recovered. 

idministrator .—Where the lessor of the plaintiff’ claims 

2 as administrator, in strictness he ought to produce the 
L'l’s of^^iijjinistration under the seal of the ecclesiastical 

ar Holt, C.J. delivering tlie opi- f Yonngv. Holmes, Str. 70 . Middle- 
du of the court, Ld. Raym. £8‘J. sex Sittings, B. K. l*srker, C. J. 

■r Holt, C.J. iLd. Raym. 750 . % 

Inst. HI. a. 

OL, n. E 
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court. But the original book of acts*, wherein the orders of 
the court for granting letters of administration are entered; 
or an examined copy 1 * of the entry in that book; or an ex¬ 
emplification 1 of the letters of administration will also bo 
evidence. 

If the lessor of the plaintiff make title as assignee of a 
term from an administrator 11 , cum testamento annexe, an ex¬ 
emplification, though not in hcec verba , yet agreeably to the 
form of the ecclesiastical court, will be good evidence (41). 

Copyhold.— If the plaintiff make title in the lessor as lord 
of a manor 1 , who has right by forfeiture of a copyhold, he 
ought to prove that his lessor is lord, and the defendant a 
copyholder; and that he committed a forfeiture: but the 
presentment of the forfeiture need not be proved, nor the 
entiy or seizure of the lord for the forfeiture. 

Tenant by Elegit. —Tenant by elegit must produce in evi¬ 
dence an examined copy of the judgment, of the writ of 
elegit taken out upon it, and the inquisition and return there¬ 
upon. 

Landlord. —In ejectment by a landlord against his tenant, 
it will not be necessary for the landlord to give any evidence 
of his title anterior to the lease; for the tenant will not be 
permitted to impeach the title of the person under whom lie 
came into possession. 

In ejectment upon a clause of re-entry®, in a lease, for 
non-payment of rent against the assignee of the term, the 
lessor proved, by the subscribing witness, the execution of 
the counterpart of the lease; tliis was ruled to be sufficient. 
proof of the holding upon the condition of re-entry in case 
of non-payment of rent, without producing the lease itself, 
or proving that notice had been given to the defendant to 
produce it (42). 


g Garrett v. Lister, l Lev. S5. Pease- 
lie’s case, i Lev. 101 . Oden v. 
keddcll, s East, 187 . 
li Ray v. Clerk, Loudon Sittings, after 
H- T. 1775 . Lord Mansfield, C. J. 
13 East, 239. 


i Per Lord Hordwicke, C. J. in Kemp- 
ton v. Cross, Ca. T. H. 108 . 
k Kempton v. Cross, Ca. T. H. 109. 

I Peters d. Bp. of Winton v. Mills, 
per Tracy, Surrey, 1707 . Bui. N. P. 
107 . 

m Roe v. Davis, 7 East, 363* 


(41) For the evidence necessary to establish a title by the heir, 
see Peake’s Evid. part II. chap. xiv. where this subject is treated 
with great perspicuity. For evidence on ejectment brought by 
devisee of land, see post tit. Statute of Frauds, s. 3. 

(42) It is sufficient to prove assignment of lease by subscribing 
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tn ejectment for a leasehold estate, the lessor of the plain- 
' produced the original lease, which was tor a term of 
X) years, granted in the time of Queen Elizabeth; and 
2 mesne assignment in the time of .King James, and then 
>ved possession in himself and those under whom he 
irned, for70 years prior to the ejectment; it was holden*, 
it the jury might be directed to presume ail the mesne 
ignments. , 

in ejectment by landlord against tenant 0 , the landlord 
wed payment of rent and half a year’s notice to quit, 
t on the cross examination of the plaintiff's witness, he 
s asked, whether there was not an agreement in writing 
itive to the holding of these lands ? to which he"answered, 
.t an agreement in writing relative to these l^nds was pro¬ 
ved at the last trial of this ejectment,{this being the second 
il); but he did not know the contents of it: and then 
>ther witness was called, who proved that he had seen the 
tie paper in the hands of Sir M. Wood’s attorney, on the 
fie morning (i. e. of this trial). Whereupon it was ob- 
ted on the part of the defendant, that no parol evidence 
the tenancy could be given, when it appeared that there 
s an agreement in writing concerning it; and it did not 
iear that the landlord had any right to determine the te- 
lcy in the manner he had done. Lord Ellenborough, C. J. 
:here were any writing relative to this holding, in the pos- 
3 ion of the landlord, the defendant ought to have given 
n a regular notice to produce it; otherwise, in this colla- 
il way, he tvould get the whole benefit of it, without giv- 
such a notice; when, if notice had been given, and the 
icr were produced, it might not support the objection. 
>w can we say that the plaintiff ought to have been non- 
ted for want of giving the best evidence of the tenancy, 
ess it appeared that there was other and better evidence of 
n an agreement in writing between the landlord and his 
ant, which the landlord kept back? Enough, at least, 
rht to appear to shew that the paper not produced was 
ter evidence of the terms of the tenancy than the evidence 

ich was received; but it did not appear that it was an 
• 

arl d. Goodwin v. Baxter, 9 »B1. R. o Doe d. Sir M. Wood v. Morris, is 
!28«- East, 337- 


less, without calling the subscribing witness to the original 
e. Nash v. Turner, 1 Esp. N. P. C. 217. per Kenyon, C. J. 
,his case, the assignment was by indorsement. 

£s 
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agreement between these parties, or- that it was an existing 
agreement at this time: it might have been an agreement 
between the defendant and. his former landlord; or it might 
have related to a former period of the tenancy. The witnc ss 
did not profess to know any thing of the contents of the 
paper, only that it was an agreement relative to the lands in 
question. 

In ejectment against a bailiff, the tenant in possession is 
not competent to prove that the w itness, and not the defend¬ 
ant, is the possessor of the land 1 *. 

Legitimacy .—In this action, the, legitimacy of the parties 
frequently comes in question. An opinion appears to have 
prevailed at one time, that unless the husband was extra 
Cfiiatuor marieff that is, out of the kingdom, during all the 
time of the wife’s going with child, access must he pre¬ 
sumed, and the child must be deemed legitimate* 1 . 15'..!, on 
examination of this doctrine, it was found unsatisfactory, 
and it is now hoUlen T , that non-access may he proved to 
bastardize the issue, although it should appear, that the hus¬ 
band was within the kingdom during the period of gestation. 
So where the husband, in the course of nature, cannot have 
been the father of his wife’s child, the child is by law a 
bastard, whether the husband be within reach of access or 
not; as in the case of a natural impossibility, the husband 
being within the age of puberty*; or disabled by bodily in¬ 
firmity 1 . So where it was proved, that the husband had not 
access, until a fortnight before the birth of the child, the 
child was adjudged" tube illegitimate. TheVife is a wit¬ 
ness of necessity, as to the fact of adulterous intercourse, 
because that lies within her own knowledge*, and she is the 
only person who may be supposed privy to it, except the 
adulterer. Th»S case, therefore, affords an exception to the 
general rede, which prohibits the wife from being examined 
against her husband in any matter affecting his interest or 
character. Bui wm-acccss must be proved by other tesiif 
mony* than that of the wife, and this rule holds although 
the husband be dead'. 


p Due <1. .fount undotii* is v. Wilde, 5 
a iu'ut. i*'!. 

«j Qu* cii v. Murrey, Sulk. 1*23. 
v iVmWM v. P« in! nil, Sir. 905 . R. 
v. Sir. lo/ti. Rep. Temp. 

Ua.tlw and Andr. 9. 

« 1 II i). 3 l>. 

1 1 Rid. Abi. 359. riled by T.d. Ellen* 
A.a ou'fii, 8 East, *05 


u R. v. Lpi?;, 8 East, tqj. 
x R. v. Reading, Rep.T*-mp. Ifard. 79, 
R. v. Rooke, 1 V* it*. 340 . and Amir. 
10 . 

y K.v. Reading, Hep.Temp. Hard 79. 
R. v. Rooke, 1 Wtls. 010. and Audr, 
10 . 

a R. t. Kea, 11 Eaal, 132 . 



EJECTMENT. 


709 


The presumption of legitimacy arising from the birth of 
a child during wedlock, the husband and wile not being 
proved to be impotent, and having opportunity of access to 
each other during the period in which a child could be be¬ 
gotten and bom in the course of nature, may be rebutted by 
circumstances*inducing a contrary presumption*. 

The fact of the birth of a child from a woman united to a 
man by lawful wedlock, is generally, by tin* law of England, 
prim# facie evidence, that such child is legitimate*. Such 
primd facie evidence of legitimacy may always be lawfully 
rebutted by satisfactory evidence that such access did not 
take place between the husband and wife, as by the Laws of 
nature is necessary, in order for the man to he in fact the 
father of the child 6 . The physical fact of impotcucy/or of 
non-access, or of non-generating access, as the case may be, 
may always he lawfully proved by means of such legal evi¬ 
dence as is strictly admissible in every other case in which 
it is necessary, by the law of England, that a physical fact 
be proved d . 

After proof given of such access of the husband and wife, 
by which, according to the laws of nature, he might he the 
father of a child (by which is to be understood proof of 
sexual intercourse between them) no evidence can he re¬ 
ceived, except, it tend to falsify the proof that such inter¬ 
course had taken place'. Such pry of must he regulated by 
the same principles as arc applicable to the establishment of 
any other fact f . 

In every case where a child is born in lawful wedlock, the 
husband not being separated from his wile by a sentence of 
divorce, sexual intercourse is presumed to have taken place 
between the husband and wife, until that presumption is en¬ 
countered by such evidence as proves to the satisfaction of 
those who are to decide the question, that such sexual inter¬ 
course did not take place at any time, when by such inter¬ 
course the husband could, according to the laws of nature, 
be the father of such child 8 . 

The presumption of the legitimacy of a child born in law¬ 
ful wedlock, the husband not being separated front his wife 
by a sentence of divorce, can be legally resisted only by 
evidence of such facts or circumstances, as arc sufficient to 

a Banbury Claim of Peerage, D. P. c Ih. 

2 May, 19H. Opinion of the judge*, d lb. 
b Banbury Claim of Peerage, L>. P. e lb. 

Opinion of the judges, uMuv, 1811. Mb. 

This claim was disallowed, D. P. g lb, S. C. 4 July, iSil. 

0 March, m 3 . 31 Peers to 13. 
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prove, to the satisfaction of those who are to decide the 
question, that' no sexual intercourse did take place between 
the husband and wife at any time, when by suqh intercourse 
the husband could, by the laws of nature, be the father of 
such child K 

Where the legitimacy,pf a child in such a case is disputed, 
on the ground that the husband was nojfc the father of such 
child, the question to be left to the jury is, whether the hus¬ 
band was the father of such child; and the evidence to prove 
that he was not the father, must be of such facts and circum¬ 
stances, as are sufficient to prove to the satisfaction of a 
jury, that no sexual intercourse took place between the hus¬ 
band and wife at any time, when, by such intercourse the 
husband could, by the laws of nature," be the lathe? of such 
child 1 (43). 

Mortgagee .—In ejectment by a mortgagee, if the mort¬ 
gagor be in possession k , proof of the execution of the mort¬ 
gage deeds by the subscribing witness, will he sufficient to 
support the mortgagee’s title; but if a third person is in pos¬ 
session,' the mortgagee should also prove, that such third 
person has paid rent to, or otherwise acknowledged the title 
of the mortgagor. 

O O 

Rector .—In ejectment by a rector for a rectoiy 1 , it seems 
that it is not necessary for the plaintiff to prove that he sub¬ 
scribed and publicly ictul the thirty-nine articles; for where 
any act is required to be done, so that the party neglecting 
it. would be guilty of a criminal neglect of duty in not hav¬ 
ing done it, the law presumes the affirmative, and throws 
the burthen of proving the contrary on the other side". 
Hence wheie a prebendary brought ejectment for a house, 

b Opinion of the juilijcs, S. C. 4 July, lit. R. 853. See also Williams v. 

mil. East Iiuliu Com pan v. 3 East's R. 

» !»»• 

k F.vi<l.:iM. in Slicrrard’s case, cited by de Grey, C. 

I Sec Monk v. Knllir, I KoU.Rrp. 83. J.delivering theopinionoflliermnt 
mobilised in Poutdl v. Millntnk, a in Powell v. Millmnk, Bl. R. 853. 


(t;l) “ Tin; non-existence of sexual intercourse, is generally ex¬ 
pressed by the words “ non-access of the husband to the wife.” 
And we understand those expressions as applied to the present 
question as meaning the same thing; because in one sense of the 
word “ access,” the husband limy be said to have access to his 
wife as being pi the same place , or in the same house t and yet under 
circumstances such as instead of proving, tend to disprove, that 
any sexual intercourse had taken place between them.” Remark 
of the judges. 
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belonging to his prebend, and was required to shew tint lie 
had performed the requisites necessary by law,to make him 
prebendaiy; Wilmot J. held, that it ought to be presumed 
that he had performed them, until something appeared to 
the contrary. 

In addition to the proof of his title, the lessor of the 
plaintiff' must, if the landlord be. made defendant, prove his 
tenant or tenants in possession of the lands, See. to which 
plaintiff makes title®; or if the tenant 0 or tenants in posses¬ 
sion defend, the lessor of the plaintiff* must prove him or 
them in possession of the lands, &c. to which he makes title. 
But where the defendant comes in as landlord, to connect 
him with the premises to which the lessor of the plaintiff 
makes title, it is enough to shew that the declaration was 
served upon the tenant in possession of these premises*, or 
that landlord was in receipt of rents and profits’. 

N. A tenant in possession cannot be a witness to support 
his own possession'. 

If a material witness for the defendant be made a co-de¬ 
fendant, he should suffer judgment by default (44). Where 
there are several demises of two persons, although the evi¬ 
dence shews the title to be exclusively in one of them, the 
other cannot be compelled by the defendant to be. examined 
as a witness for him; because the lessor for the plaintiff in 
ejectment is substantially the plaintiff on the record*. 

The parish register, or an examined copy thereof, will be 
evidence to prove christenings, marriages, or burials. 

The original visitation books of heralds*, compiled when 
progresses were solemnly and regularly made into every 
part of the kingdom, to inquire into the state of families, 
and to register such marriages and descents, as were veri¬ 
fied to them on oath, are allowed to be good evidence of 
pedigrees. 

njSmith v. Mann, i Wils. 220 . Femt q Fend v, Cooke, 3 Camp. N.l*,C. 513. 

d. Blanchard v. Wood, 1 Bos. & Pul. r Doe d. Foster v. Williams, Cowp. 

573 . 621 . 

u Gnodright v. Rich, 7 T. R. 327 . in s Feun on the several demises of Pew- 

which Doc d. Jesse v. Bacchus, Bui. trimaud Thompson v. Granger, 3 

N. P. 110 . was overruled. Camp. N.P, C. 177 . 

p Doe v. Alexander, 3 Camp. N. P. C. t Matthew v. Port, Comb. 63 . 3 Bl. 

51 t>. Comm. c. 7 .11. 


(44) One of two defendants, who has suffered judgment by 
default, may be called to prove the other defendant in possession. 
Doe d. Harrop v. Green, 4 Efcp. N. P. C. 108. *ed quee. and see 
Chapman v. Graves, 2 Camp* N. P. C. 333. n. 



EJECTMENT. 


fl2 


Although it is a general rule that hearsay evidence is not 
admissible, yet in some cases where a strict adherence to 
that rule would utterly prevent the party from establishing 
his case, the law sanctions a departure from it (45). Hence 
the declarations of the members of a family, and, perhaps, 
of others living in habits of intimacy with them ( Id), are 
received in evidence as to pedigrees 1 ; but evidence of what 
a mere stranger has said has ever been rejected in such cases. 

The husband has been considered as a member of the 
wife’s family within this exception 0 ; and, consequently, his 
declarations as to the illegitimacy of his wife are admissible 
in evidence. * 

In the case of the Banbury claim of peerage, D. P. 23d 
February, 1801), the counsel for the petitioner stated that lie 
would otter in evidence certain depositions taken upon a bill 
(seeking relief), tiled in the Court of Chancery on the .01 h of 
February, 16*40, by Edward, the eldest son of the Jirst Earl 
of Banbury, an infant, by his next friend. This evidence 
having been objected to, and the point argued, the following 
questions were proposed to the judges: 

Cpon the trial of an ejectment brought hy F. F. against 
Ft. If., to recover the possession of an (state, E. F., to prove 
that C. D., from whom F. F. was dtsciudtd, was die legiti¬ 
mate son of A. B., ofl'uvd in evidence a hill in Chancery, pur- 


t 1\t Lonl Krujon, C.J. iu R. v. Lriv- u Yo«l<a v. Young, 13 Vcs 140 . Lord 
well, 3T. R. 723. J'lokiuc C. 


(45) “ Uvnv-uy E good evidence to prove, who *is my grand¬ 
father, when he married, what children he hud, &c. of which it is 
. not reasonable to picsiuue that [ have better evidence; so to prove 
that my fatln-r, mother, cousin, or other relation beyond the sea is 
dead, and the common reputation and belief of it in the family, 
gives credit to siieh evidence." Colb. L. liv. 112. edit. 17 O 1 , Ste 
also Doe d. Banning v. Chitlin, 15 Fust, 2<)3, where it was proved 
by one of the family, that many yiars before, a younger brother 
of the person last seized bad gone abroad, and according to the 
repute of the family Imd died, and that witness had never heaid m 
the family of his having been nuinied. This was holden to be 
sufficient prhnd facie evidence, that the party was dead without’ 
lawful isstle. 

(4(>) In ejectment between the Duke of Athol and Lord Ash- 
bnrnhum, b. 14 (.ho. 2. M:. bharpe, who was attorney in the 
caus<, was admitted to pruit what Mr. W orthingtou (who happen¬ 
ed to die before the trial) had told lmn he knew and imd heard in 
regard to the pedigree of the family. Gilb. L. Ev. 112. 
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porting to have been liled by C. D. 150 years before that 
time by his next friend, such next friend therein stiling him¬ 
self the uncle of the infant for the purpose of perpetuating 
testimony of the fact that C. D. was the legitimate son of 
A. B., and which bill stated him to be such legitimate son 
(but no persons claiming to be heirs at law of A. B., if C. D. 
was illegitimate, were parties to the suit, the only defendant 
being a person alleged to have held lands under a lease from 
A. B., reserving rent to A. B. and his heirs): and also offered 
in evidence depositions taken in the said cause; some of them 
purporting to be made by persons stiling themselves relations 
of A. B.; others stiling themselves servants in his family*, 
others stiling themselves to be medical persons attendant 
upon the family: and in their respective depositions slating 
facts, and declaring that C. D. was the legitimate son of 
A. B., and that he was in the family, of which they were 
respectively relations, servants, and medical attendants, re¬ 
puted so to be. 

1st question. Are the bill in equity, and the depositions 
respectively, or any, and which of them, to be received in 
the courts below, upon the trial of such ejectment (C. H. 
not claiming or deriving, in Imy manner, under cither the 
plaintiff or defendant in the said chancery suit), either as 
evidence of facts therein \ alleged, denied, or) deposed to, 
or as declarations respecting pedigree; and arc they, or any, 
and which of them, evidence to be received in the said 


cause, that the parties tiling the lull, and making the. rh po¬ 
sitions, respectively sustained the characters of uncle, rela¬ 
tions, servants, and medical persons, which they describe 
themselves therein sustaining. 


Answer (47). Neither the bill in equity, nor the deposi¬ 
tions, are fo be received in evidence in the courts below, on 
the trial of the ejectment, either as evidence of the facts 
therein [alleged, denied, or] deposed to, or us declarations 
respecting pedigree; neither are any of them evidence that 
the parties filing the bill, or making the depositions respec¬ 
tively sustained the characters of uncle, relations, servants, 
ancl medical persons, which they describe themselves therein 
sustaining. The judges further added, that it would not make 
any difference in their opinion, if the bill, stated to haie 
been filed by C. D., by his next friend, had been a bill seek¬ 
ing relief. . 


(47) The C. J. of C. B. delivered the opinion of the judges on 
the aoth May, 1809. 
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2nd question. Whether any bill in chancery can ever be 
received as evidence in a court of law, to prove any facts 
either alleged or denied in such bill? 

Answer. Generally speaking, a bill in chancery cannot 
be received as evidence, in a court of law, to prove any fact 
either alleged or denied in such bill. But whether any pos¬ 
sible case might be put which would form an exception to 
such general rule, the judges could not undertake to say. 

3rd question. Whether depositions, taken in the Court of 
Chancery, in consequence of a bill to perpetuate the testi¬ 
mony of'witnesses, or otherwise, would be received in evi¬ 
dence to prove the tacts sworn to, in the same way and to 
the same extent as if the same were sworn to at the trial of 
an ejectment by witnesses then produced ? 

Answer. Such depositions would not be received in evi¬ 
dence, in a court of law, in any cause in which the parties 
were not the same as in the cause in the Court of Chancery, 
or did not claim under some or one of such parties. 

If the question be, whether a certain manor be ancient 
demesue or not, the trial shall be by Domesday Book, which 
will he inspecttd by the court 1 . 

In ejectment for the manor of Artam r , the defendant 
pleaded ancient demesne, and when Domesday Book was 
brought into court, would have proved, that it was anciently 
called Nettam, and that Ncttam appears by the book to be 
ancient demesne; but, lie was not permitted to give such 
evidence; for if the name be varied, it ought to have been 
averred on the record. 

An ancient writing found among the court rolls of a 
manor, stated to he cx assertsu omnium tenentium , and proved 
to have been delivered down from steward to steward, is 
admissible evidence, although not signed by any person, to 
prove the course of descent within the manor*.—And the 
same rule holds, with respect to an entiy in the court rolls 
of u presentment made by the homage of the customary 
mode of descent within the manor, although no instances be 
proved of any person having taken according to the mode of 
descent pointed out in the presentment*. 

Custom is of the very essence of a copyhold; and if the 
custom be silent, the common law must regulate tlie course 
of descent.—Opjgoms arc to be taken strictly and cannot be 


x Hob. 198. z Dcnn d. Goodwin v. Spray. l T. R. 

y Gregory v. Withers, H. *8 Car. 2 . 466 . 

Glib- l‘.v. 44.' 3 Kcb. 588. S. C. a Roe d. Bcbcc y, Parker, 5 T, R, #6- 
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extended by implication.—Hence where the custom is, that 
the eldest sister shall inherit, yet by that custom the eldest 
aunt or the eldest niece shall not inherit the land b . So if 
the custom be that the youngest son shall inherit, and a man 
ha§ issue two sons and dies, and the land descends to the 
younger son, who dies without issue, the eldest son of the 
eldest brother shall have the land; because the custom does 
not hold iu the transversal line, but only in the lineal de- 
scent*. 

Evidence of reputation of the custom of a manor d , that, 
in default of sons, the eldest daughter , and, in default also 
of daughters, the eldest sister t and in case of the death of 
all, the descendants of the eldest daughter or sister respec¬ 
tively of the person last seised should take, is proper to be 
left to the jury of the existence of such a custom, as applied 
to a great nephew (the grandson of an eldest sister) of the 
person last seised; although the instances in which it was 
proved to have been put in use extended no farther than 
those of eldest daughter and eldest sister, and the son of an 
eldest sister. The existence of such extended custom in 
adjacent manors seems to be no evidence of the custom in 
the particular manor. 

The premises were laid in the declaration to be in the parish 
of Famham, and at the trial were proved to be in the parish 
of Farnham Royal; but it was not shewn by the defendant 
that there were two Farnhams. The variance was holden to 
be immaterial*. 

Evidence on the part of the Defendant.— If the defendant 
prove a title out of the lessor of the plaintiff, it is sufficient, 
though he have not any title himself; but he ought to prove 
a subsisting title out of the lessor, for producing an ancient 
lease for 1000 years will not be sufficient, unless he likewise 
prove possession, under such lease, within twenty years f . 
So if the defendant produce a mortgage deed, where the in¬ 
terest has not been paid, and the mortgagee never entered, 
it will not be sufficient to defeat the lessor, who claims under 
the mortgagor*; because it will be presumed, that the money 
was paid at the day, and consequently, that it is not a sub¬ 
sisting title; but if the defendant prove interest paid upon 
such mortgage after the time of redemption, and within 
twenty years, it will be sufficient to nonsuit the plaintiff. 
No less time than twenty years will raise a presumption that 

b Ratcliff* ▼. Chapman, 4 Leon. 242 . <* Doe d Toilet v. Salter, 13 East, 9. 

c l Rol. Abr. 624. pi. 2. f Bull. N. P. 110. 

«1 Doc il. Foster arid another y. Sisson, g Wilson v. Witlierby, per Holt, C. J. 

J 3 East, 6s. Bull. N. P> HO. 
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a mortgage term has been assigned or surrendered; although 
the defendant neither proves that interest continues to be 
paid, nor in any way accounts for his possession of the mort¬ 
gage deed 1 *. 

The defendant produced a mortgage for years 1 , by deed, 
from the plaintiff’s ancestor, upon which was an indorse¬ 
ment in luec verba , “ Received of M. O. 500/. on the within 
“ recited mortgage, and all interest due to this day; and I 
“ do hereby release to the said M. O., and discharge the 
“ mortgaged premises from the said term of ‘*00 years.” 
On a case reserved, the court held, 1st, Inal these words 
amounted to a surrender of the term; 2d, that such surren¬ 
der might be by note in writing, without died, by the statute 
of frauds (29 Car. 2. c. 3. s. 3.); 3d, that a note in writing 
was not required to be stamped (48). 


XII. v crdict—Judgwen t — Execution . 


Verdict .— 1st an eject to fmnae of a mcssuage k , if it be 
found that a small part of the house is built, by encroach¬ 
ment, upon the land of the plaintiff, and not the residue, 
yet plaintiff' shall recover for that parcel by the name of a 
messuage. 

Upon trial at bar in an cjeclio firnuc 1 , by a Jury from 
Kent, the decimal on was of a fourth part of a tilth part; 
and the title of the plaintiff' was only to one-third of one- 
fourth of one-fifth, being only one-third of w'hat was declared 

h Doc v. Calvert, 5 Taunt. I/O. k 3 Roll. Abr. 704. 

i Farmer d. Fai l v. Rogers and an- 1 Able It d.Gleuliam v. Skinner, I Sidf. 
other, T. 1755. C. B. Bull. N. P. 110 . 339 - 

3 Wila. s(i. S.C. 


(4S) So in Hodges v. Drakeford, 1 Bos. & Pul. N. R. 270. it 
was hidden, that an assignment in writing, not under seal, indorsed 
0 Y 1 a lense, did not require a stamp duty before the stat. 44 Geo. 3. 
c. 9$. But now, by that statute, a deed or other instrument of 
assignment is made- subject to a stamp duty. The like provision 
1ms been made by the last stamp act, 55 Geo. 3. c. 184. See Sche¬ 
dule) part 1, tit. Mortgage, 
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for. And it was said, that plaintiff* could not have a verdict, 
because the verdict ought to agree with the declaration. But 
per cur. The verdict may be taken according to the title. 

{n ejectment, declaration was for a moiety of land of 
gavelkind tenure, in Kent™; and the question was, whether 
the lessor of the plaintiff' could recover a third part of the 
land described, having claimed a moiety in the declaration ? 
Lord Mansfield C. J. “ The lessor of the plaintiff* shall re¬ 
cover according to his title, and it is not any objection to his 
recovering what he has really a title to, that he has demanded 
more.” If an ejectment is brought for forty acres, plaintiff 
may recover twenty acres”. Denison, J. “ In ejectment, 
plaintiff generally declares for more than he hopes to recover. 
If he claims a messuage in the declaration, he may recover a 
moiety.” 

Judgment .—The form of the judgment, after verdict for 
the plaintiff in ejectment on a single demise, is, “ that the 
“ plaintiff* do recover his term aforesaid, yet to come and 
“ unexpired, of and in the.said tenements, With the appur- 
K tenances above-mentioned, whereof it has been found by 
“ the jurors aforesaid, that the defendant is guilty of the 
“ trespass and ejectment aforesaid, and his damages albrc- 
“ said, by the jurors aforesaid, in form aforesaid assessed: 

“ and also- 1. to plaintiff' at his request, for his costs and 

“ charges aforesaid, by the court here for an increase adjudg- 
“ ed, which said damages in the whole amount to 
“ And let the said defendant be taken, &c.” 

Where the ejectment is brought on several demises, a 
slight alteration in the language of the preceding form will 
be necessary, in order to adapt it to the particular case. 

The court will make every possible intendment to support 
the judgment. A bare possibility of title, consistent with 
the judgment, will be sufficient. Hence, where in the de¬ 
claration two demises were alleged for the same term 0 , both 
as to commencement and duration, by two different persons, 
of the same premises; and the judgment was, “ that the 
plaintiff should recover his terms:'* it was objected, on 
error, that it was impossible the plaintiff* could have a right 
to recover the two terms, according to the words of the 
declaration; because if A. demise to a man an (state for 
forty years, apd then B., at the same moment, demise the 


m Denn Burgess v. Purvis, l Burr. Meredith v. Rami, 43 Elis. Dyer, 

33 fi. and MSS. See Comb. 101. 115. b, pi. 67- in nnirg. S. P. 

a See Guirv. Rand, Cro. liliz. is and o Morres v. Barry, Sir. 1180. 1 Wile. 

1 . S. C. 
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same estate to a man for forty years, it is impossible both 
<jan have a right. But the court overruled tne objection, 
observing, that it might be in rerum natura, that the estate 
might have belonged to two joint tenants, who might have 
refused to concur in one lease, but each might have made a 
lease of the whole, which would operate as a lease of the 
moiety. So where the declaration in ejectment contained 
two demises 1 *, each of an undivided third of the same estate, 
for the same term, but by different lessors; and the judg¬ 
ment was, “ that the plaintiff' should recover his said terms.” 
It was objected, on error, that the judgment being for the 
recoveiy of two undivided thirds (under a title, explained 
by the facts disclosed by. the bill of exceptions, even in the 
j>arts stating the proof for the defendant in error, to be only 
tor one undivided third, and confessed to be in fact to no 
greater extent.,) was erroneous. But the court overruled the 
objection, observing, that this did not come before the court 
by special verdict, but by bill of exceptions, consequently 
what other evidence was given besides that stated in the 
bill did not appear; that it did appear that a great deal of 
other evidence was given, and for any thing that appeared, 
there might be a title to another undivided thiref of the 
estate. 

Execution. —It. is usual for the plaintiff to indemnify the 
sheriff', and then the sheriff' gives the plaintiff execution of 
What he demands. If the plaintiff’ take out execution for 
more than the recovery w arrants**, the court,will interpose in 
a summary way, and restore the tenant to the possession of 
such part as was not recovered. 

If the execution be for twenty acres', the sheriff must 
give possession of twenty acres, according to the estimation 
of the county where the lands lie. 

It is at the election of the plaintiff* whether the sheriff* 
shall return the writ of hub. fac. pas. or not*. The court 
will not oblige the sheriff to return it, except at the instance 
of the plaintiff'. But after possession has been given under 
the writ 1 , the plaintiff cannot sue out another writ, although 
he is disturbed by the same defendant, and though the she¬ 
riff have not returned the former writ; for an alias cannot 
issue after a writ is executed; if it could, the plaintiff, by 
omitting to call on the sheriff to make his return to the 

p Roe v. Power, D. P .8 Bob. and Pul. r 1 Rol. Rep. 420. i Rul. Abr. 886 . 

N. R. i. (H.) pi,4. 

l Burr. Gag. 2 Burr. 8673. Doe d. a Palm. 289 . 

Saul v. Dawson, C. B. 3 Wile, 49. t Doe d. Pate v. Roe, 1 Tunnton’s R. 
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Writ, might retain the right of suing out a new habere 
facias possessionem, ns a remedy for any trespass which 
the same tenant might commit within twenty years next 
after the date of the judgment. 


XIII. Writ of Error. 

By stat. 16 & 17 Car. 2. c. S. s. 3. it is enacted, that “ No 
“ execution shall be staid by writ of error upon any judg- 
“ ment, after verdict in ejectio firmed, unless the plaintiif, in 
“ error, shall become bound in such reasonable sum as the. 
“ court of error shall think fit, to pay the plaintiff in eject- 
“ ment, all such costs, damages, and sums of money, as 
“ shall be awarded upon, or after such judgment affirmed. 
“ discontinuance, or nonsuit had.” 

Although the words of the statute seem to require a re¬ 
cognizance by the plaintiff 1 in error himself ", yet it has been 
holden, that the intention of the legislature will be satisfied 
by plaintiffs in error procuring responsible persons to enter 
into the obligation required. 

By another clause* of the same statute, ** in case of af- 
“ firmance, discontinuance, or nonsuit, tire courts are to 
issue a writ to inquire as well of the mesne profits, as of 
“ the damages, by any waste committed, after the first judg- 
“ ment; and are thereupon to give judgment, and award 
execution for the same, and also for costs of suit.” 


XIV. In vohat Cases a Court of Equity will restrain 
the Parly from bringing further Ejectments, 
by granting a perpetual Injunction. 

' V* 

Where several verdicts had been obtained in ejectment, 
upon the same title, to the satisfaction of the court, a per¬ 
petual injunction was granted, in the case of Earl of Bath, 


u Keene v. Dcardon, 8 'East, 299. 


xfc.4. 
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infant, and others, v. Sherwin and others, D. P. 17th January, 
1709 y , reversing the decree of Lord Chancellor Cowper. N. 
Lord Cowper and Lord Sommers were present in the House 
of Lords when this decree was reversed. 

After this reversal of Lord Cowper’s decree, it was usual 
to grant perpetual injunctions under the like circumstances, 
as was said by Baron Price, in the case of Barefoot v. Fry, 
in the Court of Exchequer. The case of Barefoot v. Fry* 
was determined by Eyre, C. B. and Price, Page, and Gilbert, 
barons, on the 20th of February, 1723, in Serjeant’s Inn Hail, 
on a bill filed for a perpetual injunction to restrain defendant, 
Fry, from any further proceeding in ejectment, and to quiet 
plaintiff in bis possession. The defendant, having brought 
five ejectments, had been nonsuited upon full evidence in 
three, and-verdicts found for the lessor of the plaintiff in the 
other two. A perpetual injunction was granted, although it 
was said by Mr. Ward (defendant’s counsel), that courts of 
equity did not decree perpetual injunctions upon ejectments, 
and only upon an issue directed. Eyre, C. B. observed, that 
real actions could not be brought twice for the same thing, 
but now ejectments having been introduced in the place of 
real actions, a party might bring as many ejectments as he 
should think fit; and this was a reason, why courts of equity 
should settle and quiet the rights of parties. 

In Harwood v. llolph, after three verdicts in ejectment, 
another ejectment was brought, in 1772, upon which a spe¬ 
cial verdict was found and argued in C. B. in Easter and 
Trinity Terms, 1773; and in Hil. T. 1774, judgment was 
given tor the lessor of the plaintiff (3 Wils. 497. 2 Bl. 937. 
S. C.) and upon error brought in the Court of King’s Bench, 
the cause, was argued there in Trinity and Michaelmas term, 

1774, and the judgment of the court of C. B. was reversed 
(see Cowp. 87.); whereupon the lessors of the plaintiff 
brought a writ of error in parliament, and on the 9th May, 

1775, the judgment of .the court of B. R. was affirmed. 
XJpou a bill tiled in the Court of. Chancery, a motion was 
made for a perpetual injunction, to restrain defendants from 
any further proceeding in ejectment, which was finally heard 
before Ld.Bathurst, Ch. assisted by Sir Thomas Sewell, M. R. 
on the 13th June, 177(i, when an order was made for a per¬ 
petual injunction. 

> This case was recognized in Leigh- 217. Journals H. of Lords, * ol 2 1. fa. 

tow v Do. M. 7 G.Slr. 404 . affirmed 455 . ' 

P. P, ad. March, 17at)* 2 Bit). P. C. 1 Buub. 159 pi. 229 . 
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XV. Of the Action of Trespass for Mesne Profits. 

. s 

• * Hr 

Although the judgment in ejectment is for the recovery 
of damages, as well as of the term, yet, from the nature of 
the declaration in that action, such damages are necessarily 
confined to a compensation for the iiyury sustained by the 
ejectment, which being fictitious, the damages must of course 
be nominal. For the real injury sustained by the plaintiff, 
viz. the perception of the mesne profits by the tenant in pos¬ 
session, the law has provided another remedy, namely, bv 
an action of trespass, ri et arm is , which may be brought by 
the lessor of the plaintiff in ejectment, either in his own 
name, or in the name of the fictitious lessee (49) against the 
person in actual possession and trespassing; and in which the 
plaintiff may declare, not only for the loss of the mesne pro¬ 
fits, but also for the costs of the ejectment, where the case 
requires it, as after judgment in ejectment by default against 
the casual ejector. 'Inis action is local in its nature, aud 
must be brought in the county where the lands lie. 

It was formerly doubted, whether an action for mesne 
profits could be brought, in the frame of the fictitious lessee 
or nominal plaintiff in ejectment, after a judgment by de¬ 
fault against the casual ejector: but in the case of Aslin v. 
Parkin, 2 Burr. GCia. Barnes, 472. 4to edit. S. (’. it was deter¬ 
mined, that it might be so brought, as well as after a judg¬ 
ment upon a verdict, against the tenant in possession. 

The action for mesne profits may be brought by one tenant, 
in common, who has recovered in an action of ejectment by 
default, against his companion*. 

wee.—The evidence necessary to support this action 
(after judgment’ upon a verdict in ejectment against the 
tenant in possession, who has appeared and confessed lease, 
entry, and ouster) is as follows: an examined copy of the 
judgment in ejectment, and of the rule of court, to confess 
lease, entry, and ouster (50), proof of the length of time 
during Which the defendant has occupied, and of the value 

a Goodtitlev. Tombs, 3 Wils. 118. •' 


(49) Where the action is brought in the name of the fictitious 
lessee, the court will, Upon application, stay the proceedings, until 
security is given for answering the costs. Bull. N. F. 89* 

(50.) “ Where the judgment is had against the tenant in jwsses- 
VOL. II. F 
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of the mesne profits, and of the costs of‘executing the writ 
of possession, t 

Where the judgment in ejectment has been by default 
against the casual ejector, and so no rule for the confession 
of lease, entry, and ouster, the plaintiff, in the action for 
mesne profits, ought to be prepared with an examined copy, 
not only of the judgment, but of the writ of possession also; 
and the return of execution thereon, and proof of the costs 
in the ejectment, and in executing the writ of possession: 
proof of the value of the mesne profits will be required in 
this case as in the former. 

r Hie judgment in ejectment will be conclusive evidence 
against the tenant in possession of the plaintiff’s title, from 
the day of demise laid in the declaration in ejectment; con¬ 
sequently in the action for mesne profits, it is' not necessary 
for the plaintiff to he prepared with proof of title, except 
where he seeks to recover profits antecedent to the day of 
the demise (51), or brings his action against a precedent oc¬ 
cupier 6 (52). 

b Decostn v. Atkins, Bull. N. P. 87 . 


sion, and the action of trespass brought against him, it seems suffi¬ 
cient to produce the judgment without proving the writ of posses¬ 
sion executed, because by entering into the rule to confess, the de¬ 
fendant is estopped both as to the lessor and the leSsee, so that 
either may maintain trespass without proving an actual entry; but 
where the judgment, is hail against the casual ejector , and so no 
rule entered into, the lessor shall not maintain trespass without 
mi actual entry, and therefore ought to prove the writ of possession 
executed.” Timtp v. Fry, coram Bleneowe, J. II W. 3 . MSS. 
Bull. N. 1\ 87* Northernn v. Bowler, at Exon. Ass. Button v. Box, 
coram Abney, J. Oxford Suinni. Ass. 1742. S. P. Notwithstand¬ 
ing the distinction taken in the preceding case, it may be prudent, 
in general, to be prepared with an examined copy of the writ of 
possession and return of execution. But N. If the plaintiff has 
boon let into possession by the defendant, that will supersede the 
necessity of proviug that the writ of possession has-been exe¬ 
cuted. Per Ellenborough, C. J. in Calvert v. Horsfall, 4 Esn. 
N.P.C.K57. ■ 1 

(51) These profits are seldom the object of litigation, because 
the demise and ouster, in ejectment, are generally laid soon after 
the time when lessor’s title accrued, Run. Eject. 438. N. Where 
an entry 1 ms been made to avoid a fine, the party so avoiding the 
fine cauuot lay his demise in ejectment, or recover the profits that 
accrued, before such entry. Compere V. Hicks, 7 T. II. 727 . 

(52) In these cases the action should be brought in the name of 
the lessor of the plaintiff. 
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The general issue in this action is. Not guilty. 

If the plaintiff declares, against the defendant, for having 
taken the mesne profits for a longer period of time than six 
years, before action brought, the defendant may plead the 
statute of limitations, viz. not guilty within six years before 
the commencement of the suit, and thereby protect himself 
from all but six years. 

This action.being for the recovery of damages®, which are 
uncertain, the bankruptcy of the defendant cannot be pleaded 
in bar. 

A judgment, recovered in ejectment against the wife*, can¬ 
not be given in evidence in an action against the husband and 
wife, for the mesne profits. 

If* the plaintiff recover less than forty shillings damages*, 
and the .fudge does not certify that the title came in ques¬ 
tion, the plaintiff will not be entitled to any more costs than 
damages. 

r Goodtitle v. North, Dong’. SB 3 . e Doe v. Davies, G T. R. SjJJ 

d Deim v. White and wife, 7 T IS. lia. 
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CHAP. XIX. 

EXECUTORS AND ADMINISTRATORS, 

I. Of Bona Notabilia. 

' II* Of the Nature of the Interest of an Executor or 
Administrator in the Estate of the Deceased. 
In what Cases it is transmissible; and where 
an Administration de bonis non is necessary. 

III. Of limited or temporary Administrations. 

IV. Of an Executor de son Tort. 

V. Of the Disposition of the Estate of the Deceased , 

and of the Order in which such Disposition 
ought to be made. 

VI. Of Admission of Assets. 

VII. Of Actions by Executors and Administrators. 

VIII. OfAclionsagainst Executors and Administrators. 

IX. Of the Pleadings; and herein of the Right of 
Retainer — Evidence — Costs — Judgment. 


I. Of Bona Notabilia . 


Br the 92d canon. (1) “ If a testator or intestate dies 
** one diocese, and has. at the time of Ids death, goods 


in 

or 


(t) This aijd the following will be found among the canons made 
by the clergy in a convocation, hoiden in the first year of the reign 
, of King Jam^s the First, A'. I), 1603. They received the royal 
assent, but wire not confirmed by parliament. Hence it was hoiden 
jn Middleton v. Crofts, Str. 1066. that the canons of 1603 did not 
propria vigore bind the laity. 
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*' good debts to the value of five pounds, in any other dio- 
“ cese or peculiar jurisdiction, within the same province, the 
“ probate of the will, or granting letters of administration, 
“ belongs to the prerogative court of the archbishop of that 
“ province; and every probate or administration, not so 
** granted, is declared void; with this proviso, that if any 
“ man die in, itinere , the goods he has about him at that 
“ time ^hall not cause his will or administration to be liable 
“ to the prerogative court" 

And by the 93d canon, “ goods in different dioceses, unless 
'* of the value of five pounds, shall not be accounted bona 
“ notabilia 12};” with this proviso, “ that this shall npt pre- 
“ judioe thqse dioceses, where, by custom or composition, 
“ bona notabiUa are rated at a greater sum.” 

Where there are bona notabilia *, in one diocese of Canter¬ 
bury and one of York, the bishop of each diocese must grant 
an administration. 

Where in two dioceses of Canterbury b , and two of York, 
there must be two prerogative administ rations. 

It appears from the 92d canon, before stated, that if an 
ordinary of a diocese commits administration, when the party 
has bona notabilia in different dioceses, such administration 
is merely void; and it was so decided according to Moor, 
145. in 19 Eliz. (3). 

a Burston v, Ridley, Salk. 3Q. b Per Our. ib. 


(2) “ It seems, that this canon has changed the law, if that were 
otherwise before, inusmuch as the granting of administration belongs 
to the ecclesiastical law, and our law only takes notice of their law 
in this; and therefore they may alter it at their pleasure.” 1 Rolle’s 
Abr. 909 . Executors, (1.) pi. 5. But see the preceding note. . 

(3) The name of the case is not mentioned in Moor; but there 
is a case in 2 Leon. 155. by the name of Dunne’s case of this year, 
and on this point; from which it appears, that the court were di¬ 
vided in opinion ; But Sir Edward Cokfe, in 5 Rep. 30. a* lays 
down the position agreeably with the decision mentioned ib Moore; 
and Holt, C. J. in Blackborough v. Davis, Salk. 38. ! P. Wins. 
43 . S. C. speaking of ap administration granted to a wrong person, 
says, “ It is not void, as where administration is granted in a wrong 
diocese , but only voidable.” So Weston, Baron, in Bull. N. P. 
141. Where administration is granted in a wrong’diocese it is 
void; where to a wrong person voidable.” So per Lord Maccles¬ 
field, Ch. in Comber's case, iP.Wms. 767 , 7 C 8 . (where a question 
arose upon the validity of a probate granted by the archdeacon of 
Surrey, the testator having died possessed of bona notabilia in two 
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But where A e . had goods only in one interior diocese, 
and the metropolitan of the same province, pretending that 
he had Iona notabilia in several dioceses, granted adminis¬ 
tration; it was adjudged, that the administration was only 
voidable by sentence, and the reason assigned for this in 
!> Rep. 29 b. (where this case is cited) is, that the metropo¬ 
litan has jurisdiction over all the dioceses within his province. 

Goods of the value of five pounds in one diocese 1 , and a 
lease for years of the same value in another diocese of the 
same province, though a chattel real, make bona notabilia , 
and require a prerogative administration. 

Judgments are bona notabilia at the place where they are 
recorded*. 

Debts by specialty are bona notabilia not at the place 
where the securities were made f , nor where the testator or 
intestate died*, but at the place where the securities are at 
the death of the testator or intestate. 


Hence if a man becomes bound in an obligation in Lon¬ 
don h , and dies intestate in Devon, and there hath the ob¬ 
ligation at the time of his death, administration ought to be 
granted by the bishop of Fxon, where the obligation was at 
his death, and not by the bishop of London, where the ob¬ 
ligation was made; for the debt shall be accounted goods 
as to the granting the administration, where the deed was at 
his death, and not where it was made. * 

But simple contract debts, as debts due oh bills of ex- 


c Vecre v. Jeofferies, Moor, 145 . Ncil- 
ham’smsr,aTU'p,i 35 .a. S.P.agreed, 
d i Rbl. Abr. 909. (H) pi. 1. 
e Adams v. Savage, l.d. Raym. 855 . 
agtecti in (Joldv. Strode, .'avth. 14 <). 
Boon v. Huy man, K. 6t>. a. B-It. 
MSS. S. P. Anou. 8 Mod. 244 . 
f Luini v. Dodson, post, 
g Byron v. Byron, Cro. Eliz. (472) 


h Lnnn v. Dodson, adjudged in an 
action brought*by administrator in 
London, supposing the obligation 
to be there made, and shewed the 
administration to , be granted by 
bishop of Exeter; aud on demurrer 
to declaration, judgment for plain- 
tifl*. Affirmed on error, M. 15 Car. 
1 Rol. Abr.908.iG) pi. 4. 


dioceses within the province of Canterbury,) ** if this had been an 
administration granted by the archdeaeou or ordinary, where there 
were bona notabilia in divers dioceses, the administration had been 
merely void; for the administrator receives his right entirely from 
the administration; but the right of the exteeutor is derived from 
the will* and not the probate, as appears from ad executor’s having 
power to release or assign any part of the per&onal estate before 
probute; and a defendant at law cannot plead to any action brought 
by an executor, that the plaintiff has not proved the will, though it 
is true lie tnay demur, if the plaintiff does not in his declaration 
shew the probate.’* 
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change 1 , &c. follow the person of the debtor, and the will 
must be proved, or administration granted in thdt place 
where the debtor resided, at the'time of the death of the 
testator or intestate. 

In indebitatus assumpsit by an administrator 5 *, for goods 
sold and delivered by the intestate, on %n administration 
committed by the archdeacon of Berkshire, the defendant 
pleaded in bar, that he, the defendant, at the time of the death 
of the intestate,, was an inhabitant and resiant in the city of 
Oxford, which was within the‘diocese of Oxford, and that 
the archdeaconry and whole county of Berks were within 
the diocese of Salisbury. On special demurrer, because it 
did not appear that the defendant was not an inhabitant With¬ 
in the diocese of Salisbury, the court overruled the demurrer, 
and adjudged the plea to be good (4). 

In debt by an administrator 1 , it appeared that the letters 
of administration were granted by the bishop of Bristol. 
Flea, that the plaintiff’s intestate died on the high sea out of 
the jurisdiction of the bishop of Bristol, and that therefore 
the letters of. administration were void. On demurrer, it 
was liolden, that the letters of administration were good; for 
the right of granting them is not founded upon the dying of 
ari intestate within a diocese, but upon his leaving goods 
therein. 

By stat. 55 Geo. 3. c. 184. s. 37. “ Persons administering 
“ personal estates, without obtaining probate or letters of ad- 
“ ministration within six calendar months after the death, 
“ or within two calendar months after termination of suit, if 
“ there be any, which shall not be ended within four calendar 
“ months after the death, shall forfeit the sum of 100/., and 
‘*10 per cent, on the duty.” 

i Yeomans v. Bradshaw,Carth. 3/3,4. 1 Griffith v. Griffith, Say. R. 83 . 

k Hill yard v. Cox, Salk. 37. 


(4) There is evidently a mistake in Salkeld’a report of this case *. 
The pleadings are stated in the text as they appeared on the record, 
a copy of which will be found at the enH of Salkeld’s Reports, 
p. 747. See also this case ex relatione M’ri Jacob, Ld. Raym. 562 . 
where it is said, that Northey took exception to the plea, because 
the defendant did not traverse his residence in Berks within the 
peculiar. Holt, C. J. ** If the debtor, has two houses, in several 
dioceses, and at the time of the death of the debtee and commission 
of administration, is inhabitant and resident at one of the houses, 
that will exclude the jurisdiction of the ordinary of the diocese, in 
which the other house stood.” Judgment for defendant. . 

* See Griffith v. Griffith, Say. R. 83. where this mistake is noticed by Lee, C. J. 
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II, Of the Nature of the Interest of an Executor of 

Administrator in the Estate of the Deceased — 

In what Cases it is transmissible; and where * an 

\ 

Administration de bonis non is necessary . 

Executors or administrators so entirely represent the 
personal estate of the testator or intestate™, that they are 
liable to the payment of all debts, covenants, &c. of the 
deceased, as far as the assets which have come to their hands 
will extend to pay (A). 

The executors" more actually represent the person of the 
testator, than the heir does the person of the ancestor; for 
if a man bind himself, his executors are bound though they 
are not named; but the heir is not bound, unless lie be ex¬ 
pressly named. 

Executors may release 0 , or take a releasebefore probate 
(6), if they prove afterwards. So executors may commence 
an action before probate* 1 , and it is sufficient if at the time 
of declaring they produce in court the letters testamen¬ 
tary (7). 

m 1 Inst. 20$. a. b. p 1 Rol. Abv. 917, (A) pi. 1. Plowd. 

n 1 lust. 29a b. 281. a. s. P 

o 1 Inst. 209.a. q 1 Hoi. Abr. 297. (A) pi. 2. 


(5) “ It is a maxim and principle, that on executor, where no 
default is in him, shall not be'bound to pay mom for his testator 
than hit* goods amount unto.” Went. Off. Exe. 0 . 12 . 

'( 6 ) Before probate and before any seizure, the law adjudges the 
property of the goods of the testator in the executors. Hence if 
any person takes the goods of the testator before the executors have 
seized them, the executors shall have an action of trespass* or re¬ 
plevin; by Walsh* J* and Dyer, C. J. Plowd. 281. a. 80 if a 
man die possessed of goods, and a stranger takes apd converts them 
to his own use, and afterwards administration is granted to J. 8 .; 
this administration shall relate to the death of the testator, so that 
J. S. may maintain trover for the conversion before administration 
granted to him. 2 Roll. Abr. 399. (A) pi. 1 . 

( 7 ) So where an exeeutor, before probate* files a bill in a court 
of equity, and afterward proves the will* such subsequent probate 


* 2 Inst. 39 s. 
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Each executor has the entire controul of the personal 

estate of the testator, may release, or pay a debt, or transfer 

any part of the testator’s property, without the concurrence 

of the other executor 1 . Apd it seems, that the same rule 

holds with respect to administrators’ (8). 

* ^ 

If two have a lease for years as executors, and one sells 
the whole, this shall bind the other; and the whole shall 
pass; for each had the entire power of disposing of the 
whole, both being possessed in the right of their testator*. 

So if 011 c dispose of all the goods of the testator without 
the other u . 

As an executor is not entitled in his own right, but in 
aater droit*^ to the property of the deceased, the goods of 

' « 

r Per Sir J. Strange, M. R. S Vea. 367. . * n Dyer, 3.1. b. in tnarg. 

a Willand v. Venn, see note (3). •. x s Inst. 83 (». 

t Punnei v. Penn, 1 Rol. Alir. 924 * (O) 
pi. l.Gouldsb. 165.S.,C. 


makes the will good. Per Talbot, C. 3 P. Wins. 351. So where 
plaintiffs, after bill filed, took out letters of administration, and 
charged the same by way of amendment to the bill, having ob¬ 
tained an order for such amendment, it was holden good; for the 
letters of administration, when granted, relate to the time of the 
death of the intestate. Humphreys v. Humphreys, $ P. Wins. 351. 

(8) In Willand v. Fenn, E. 11 G. 2. B. R. MSB. a question 
arose, whether the release of one administrator would bind his 
companion? The case was argued in E. 11 G. 2. when the court, 
enteitaming doubts, directed a second argument. The second ar¬ 
gument was heard Trin. 11 & 12 G. 2. when Lee, C. J. expressed 
a strong opinion in favour of the affirmative, observing, that it was 
extremely difficult to form a distinction between executors and ad¬ 
ministrators upon any reasonable foundation; and that although it 
had not ever beeu determined at law, that the administration sur¬ 
vived, yet having been so determined in equity, in Adams v. 
Buckland, 2 Vern. 514. and by Lord Talbot in the case of Hud- 
sou v. Hudson, he thought those authorities were so strong, that 
they ought not to be departed from. The other judges were in¬ 
clined to the same opinion, but as the case was new, and of general 
consequence, they ordered it to he argued again. According to 
Sir J. Strange, M. R. in Jacomb v. Harwood, 2 Ves. 2 C 7 . the case 
was decided in the affirmative after the third argument; but, from 
a MS. note in my possession, it appears to have been compromised 
before the third argument took place. In Mr. 3. G undry’s MS. 
note, 13 Gundr. 256* it is said to have been adjudged for defend¬ 
ant ; that is, that the release of one administrator did bind his 
companion. 
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a tiestator, in the hands of his executor, cannot be seized in 
execution for the proper debt of the executor y (9). Rut m 
an executrix use the goods of her testator as her own, and 
afterwards marry, and then the goods are treated as the goods 
of the husband, they may be taken in execution for the hus¬ 
band’s debt*. Executors and administrators have a jbtnl 
interest in the estate of the deceased. Hence, if there are 
two or more executors* or administrators**, and one or more 
of them die, the administration of the estate of the dct i used 
belongs to the survivor or survivors; and it seems, that an 
action may be brought by a surviving administrator without 
procuring a new grant of letters of administration 6 . 

A probate, as long as it remains unrepealed 4 , cannot be 
impeached in the temporal courts.. Hence, payment of 
money to an executor, who has obtained probate of a forged 
will, is a discharge to the debtor of the intestate; although 
the probate be afterwards declared null, and administration 
be granted to the intestate’s next of kin; for the law will not 
compel a person to pay a sum of money a second time, which 
he has once paid under the sanction of a court having com¬ 
petent jurisdiction (10). 

In an action of indebitatus* assumpsit 0 , brought by the 
plaintiff, as executor of J. Sr deceased, for money due to the 
testator, but received by the defendant, after the testator’s 
r.death, it appeared in evidence, that before the will was 
found, administration had been granted, and that the admi¬ 
nistrator had made a warrant of attorney to the defendant to 


y Farr v. Newman, 4 T. R. 631 . Sui¬ 
ter, J. diltentifiite. 

x Quick v. Staines, 1 Bos. and Pul. 293. 
a 3 Atk. 510 . 

b Hudson v. Hudson, Ca.T.Talb. 127. 

Adttins v. Buckland, 2 Vern. 514 . 

«’ Per Sir J. Strauge, M*R. 2 Ves. 268. 


cites Rasta!, 560. which was reple¬ 
vin by a surviving administrator, 
but no judgmeut. 
d Allen v. Dvudas, 3 T. R. 125 . 
e Pond v. Underwood, Per Holt, C. J. 
London sittings, M. 1705. Ld. 
Kayrn. 1210 . 


(9) “ If an executor become bankrupt, the commissioners can¬ 
not seize the specific effect of his testator.” Per Lord Manstield, 
C. J. 3 Burr. 1369. 

(10) In like manner, it is no defence to an action for a debt due, 
that the plaintiff is a trader, and has committed an act of bank¬ 
ruptcy, of which the defendant had notice, no commission having 
issued nor proceedings had for that purpose t for though voluntary 
payments under such circumstances are not protected, yet pay¬ 
ments enforced by coercion of law are valid against the assignees, 
in case any commission should afterwards be taken out. Foster v. 
Allanson, 2 T. R; 479. 
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receive the money, which he had done accordingly, and had 
paid it over to the administrator without notice of the will. 
Holt, C. J. was of Opinion, that although all acts done by an 
administrator where there is a will, are void, and conse¬ 
quently in this case an action might have bifeen maintained 
against the administrator, yet the defendant, having paid 
over the money without notice of the will,.was not lia¬ 
ble (11). 

In what Cases the Executor's Interest is transmissible 
The interest vested in B., the sole executor named in thfc 
will of A., is (if B. has proved r the will) transmissible to C. 
the executor of B.; that is, the executor of an executor 
(having proved the will) is the executor or personal Repre¬ 
sentative of the first testator*. By 25 Edw. 3. stat. 5. c. 5. 
“ Executors of executors shall have actions of debts, ac- 
“ counts, and of goods carried away of the first testators; 
“ and execution of statutes merchants, and recognizances, 
“ -made in courts of record to first testator, in the same man - 
“ ner as the first testator should have had if he were living; 
“ and the executors of executors shall answer to others for 
“ as much as they have recovered of the goods of the first 
“ testators, as the first exdfcutors should do, if they were 
“ living.” 

The executor of the administrator of A. is not the personal 
representative of A h ; for the administrator of A. is merely 
the'officer of the ordinary, in whom the deceased has not 
reposed any trust, and, therefore, on the death of such ad¬ 
ministrator, it results back to the ordinary to appoint another. 
Neither is the administrator of the executor of A. the per¬ 
sonal representative of A 1 . In these cases when the course 
of representation from executor to executor is interrupted 
by an intestacy, it becomes necessary that the ordinary should 
grant a new administration of the goods of the deceased, not 
administered by the former executor or administrator, as the 
case may be. Such administrator, usually termed an admi- 

f Haytnn v. Wolfe, Cm. Jac, 6 l 4 . h Brtf. Abr. tit. Akim. pi. 7. 
g Bn*. Abr. tit. Adminiitratiou, pi. 7. i Ley v. Andertou, Sty. 92s. 


( 11) Trevor, C. J. had ruled differently in Jacob v. Allen, Lon¬ 
don sittings, M. 2 Ann. Salk. 27. i but see Sadler v. Evans, 4 
Burr. 1$8C), where Lord Mansfield, C. J. expressed his disappro¬ 
bation of the decision in Jfacob v. Allen, ana recognized Pond v. 
Underwood. When the action for money had and received shall 
be brought against the principal} and when against the agent, see 
ante, p. 80. n. 38. 
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nistrator de bonis non f is the legal personal representative of 
the deceased. 

Where an Administrator de bonis non is necessary.—I shall 
here briefly enumerate the cases where an administration de 
bonis non is necessary. 

1. Where the executor of the deceased having proved the 
will, dies intestate. 

N. If an executor die before probate*, although he should 
have administered part of the personal estate of the testator, 
an immediate administration must be granted. 

sl Where there are several executors, and the Surviving 
executor, having proved the will, dies intestate 1 . 

3. Where an administrator dies before he has administered 
the whole personal estate of the deceased. 

In au assumpsit by an administrator de bonis non m , the pro¬ 
mise was alleged in the declaration to have been made to 
J. II. the first administrator of the intestate, without stating 
any promise to the plaintiff. After verdict for the plaintiff, 
an exception was taken in arrest of judgment, that it was 
not sufficient to allege the promise made to the former ad¬ 
ministrator, between whom and the plaintiff there was not 
any privity-; and that it ought to have appeared on the re¬ 
cord, that the promise was made either to the intestate or 
the plaintiff. Kenyon, C. J. and A shhurst, J. refusal to grant 
a rule to shew cause, observing, that there was a privity of 
estate in law, between the former administrator, from whom 
the plaintiff deduced his title, and the plaintiff. 

Stat. 17 Car . 2. r. 8. made perpetual by stat. 1 Jac. 2. c. 17. 
s. 5.-—“ Where any judgment after a verdict shall be had, by 
“ or in the name of any executor or administrator, in such 
“ case an administrator de bonis non may sue forth a scire 
“ facias, and take execution upon such judgment.” 

And it has been holden to be within the equity of this sta¬ 
tute, that an execution commenced by an administrator may 
be perfected by an administrator de bonis won". 

k Per Holt, C J. Salk. 305 . m Him ▼. Smith, 7 T. R. m. 

I Bro. Abr. Exccutois, pi. 149. u Clark v. Withers, Salk. 3i3. 
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111. Of limited or temporary Administrations. 

« 

1. During the Minority of Executor .—An infant, however 
young, may be an executor; but administration shall be 
granted to another during his minority (^2). A t the common 
law, such administration determined as soon as the infant exe¬ 
cutor attained the age of seventeen years, for then the mlant 
was considered as capable of administering. But now, by 
stat. 38 Geo. 3. c. 87. s. (3. reciting, that inconveniences had 
arisen from granting probates to infants under the age of 
twenty-one, it is enacted, “ that where an infant is sole $xe- 
“ cutor, administration with the will annexed shall be 
M granted to the guardian, or such other person as the spiri- 
“ tual court shall think fit, until such infant shall attain the 
“ age of twenty-one years.” 

A general administrator, ratione minor is cetatis, shall not 
only have actions to recover debts and duties, butHnay also 
grant leases 0 . 

An administrator, durante minori (Hate, of an administra¬ 
tor may act and sue until the administrator he of the age of 
twenty-one years p ; for administrators are by the statute, and 
one is not a legal person in the eye of the law capable to act 
for another as trustee until twenty-one. 

2. During the absence of Executor beyond Sea. —When 
the executor, or next of kin, is out of the realm, administra¬ 
tion may be granted during his absence (13). 

In an action by a person, to whom such administration is 
granted, the absence of the executor in parts beyond the seas 
’ought to be averred in the declaration. 

By stat. 38 Geo. 3. c. 87. s. 1. “ If at the expiration of 
“ twelve calendar months after the death of the testator, the 
“ executor, to whom probate has been granted, is residing 
“ out of the jurisdiction of the king’s courts, the Ecclesiat- 

o 6 Rep. 67. b. p Frcke v. Thomas, Salk 39. 


(12) See the form of this administration in Prince’s case, 5 Rep. 
29 - b. 

(13) In Clare v. Hedges, (said in 1 Lutw. 342. to have been 
adjudged in E# T. 3 W. & M. B. R.) it was holden, that such ad¬ 
ministration was grantable by law; and the case was put of the 
next of kin being in parts beyond the seas, in which case the debt 
due to the intestate might be lost, if such an administration could 
not be granted. 
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“ tical Court, which has granted thfe probate, may, upon the 
“ application of any creditor, next of kin, or legatee, 
“ grounded on affidavit*, grant a special administration r to 
“ such creditor* &c. for the purpose of being made a parly 
“ to a bill in equity, to be exhibited against him anti to 
“ carry the decree into effect, and no further, or otherwise, 
“ And by s. 4. the court of equity, in which the suit shall 
“ be depending, may appoint any person to collect the debts 
“ due to the estate, and give discharges for the same. I>ut, 
“ by s. 6. if the executor, capable of acting as such, shall 
“ return to, and reside within the jurisdiction of any of the 
<r king’s courts, pending such suit, such executor shall be 
“ made party to such suit; and the costs incurred by grant- 
“ ing such administration, and by proceeding in such suit 
** against such administrator, shall be paid by such person, 
'* or out of such fund, as the court shall direct.” 

The plaintiff*, having taken out letters of administration ’, 
according to the form prescribed by the preceding statute, 
and having been appointed by order of the Court Of Chancery, 
in a suit instituted against him, to collect the debts of the 
deceased, brought an action to recover a debt due to the tes¬ 
tator: the defendant pleaded, that on a day prior to the com¬ 
mencement of the action, the executor, to whom probate of 
the will had been granted, died. On demurrer, the plea was 
holden bad by Rooke and Chambre, Js. (Alvanley,, C. J. dis- 
sentiente); on the ground, that the authority of the special 
administration continued, until the appointment of a new re¬ 
presentative, notwithstanding the death of the executor. Mr. 
»T. Chambre observed*, that although this act was made for 
very beneficial purposes, yet many of its provisions had been 
framed with a very short-sighted view of legal consequences. 

3. Pendente lite, or pending Litigation. —When a suit is 
commenced in the Ecclesiastical Court, touching the validity 
of a wili u or right of administration, an administration may 
be granted pending the suit, and the person, to whom it is 
granted, may bring actions to recover debts due to the de¬ 
ceased, averring that the suit is still depending; and such 
administrator may be sued, inasmuch* as he is, ior the time, 
complete administrator* (14). 

* 

S See llic form in tlie second section. Wins. 576 . 8. C. recognized by Lord 
r Sec* the form in third sett ion. Hftrdwicke in Wills v. Rich, 3 Atk. 

* Tdj ntoo v. Holiday, j llos. & Pul. s 6 . 385 . 

t 3 Hus. & Pul. .u, x Agreed in Impc ▼. Pitt, 3 Show. Go. 

u Wollaston v. Walker, Sir. 917.3 P. 

(N) “ Administrations durante absentia et minori atate are not 
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IV. Of an Executor de son Tort (15). 

An executor de son tort is a person who, without any au¬ 
thority derived from the deceased or ordinary, does such acts 
as belong to the office of an executor or administrator (Id). 
As to the acts which will render a person liable as executor 
de son tort it will be observed: 

1st. In the case of intestacy , if a stranger takes the goods 
of the intestate, and uses them, or sells y them, this will make 
such stranger an executor de son tort*, 

2dly. In the case of a will*, and a regular' appointment of 
an executor, who proves the will; if a stranger takes the 

y Read's case, 5 Rep. 33 . b. » S R*P- 34 . a. 

z 2 T.R. 97. 


now to be controverted. IIow they came first to he allowed may 
be a question; yet this is certain, that nothing can be affirmed of 
those administrations in respect of convenience or inconvenience, 
which may not as justly be attributed to an administration pendente 
life. This administration gives no sort of property, but is only a 
kind of trust, and the administrator himself accountable to the 
executor, m case the will be proved, or to the absolute administra¬ 
tor, it should be rejected.” Per Raymond, C. J. Page and Pm- 
byn, Js.; Lee, J. was of the same opinion for allowing the adminis¬ 
tration ; but the ground of his opinion reined to be this, that if 
did not appear to the court that there was any will, and therefore 
he thought the cstse was stronger in this than in either of the other 
limited administrations; because iu them a will plainly appears, 
but the execution thereof h suspended through the disability ot 
the executor. In this, perhaps, there may not be any will, and 
their what injury can be done to the supposed executor?. The case 
of Frederick v. flook, Curth. 153. having been cited, m which a 
distinction is taken between administrations pendente lite concern¬ 
ing a will, and administrations pendente litc concerning the right 
of administration, and the hitter only are said to be gcod, but the 
former void ; the court observed, that there was not ai.yjudgment 
iu Frederick v. Hook, the parties having compromised the dispute. 
Wollaston v. Walker, M6b. 

(15) Upon this subject, sec Toller’s Law of Executor*, B. 1. 

ch> Si 6 

(16) ** The bare possession of goods shall not make a man exe¬ 
cutor of his own wrong , unless be undertakes to do some acts 
which an executor.only can lawfully do as to release the debts oi 
the testator, &c.” Per Vaughan, J. C. B. iu Garter v. Dee, 1 rui. 
1681. Freem. 13. 
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goods, and* chiming to be executor, pays debts, &-c. And in¬ 
termeddles as executor , he may for such express administra¬ 
tion, as executor, be charged as an executor de son tort , 
although there is another executor of right. But if, after 
the executor has proved the will, and administered, a stran¬ 
ger takes any of 'the goods, and, claming them cp hi* own, 
uses and disposes of them accordingly, this will not make 
him in construction of Jaw an executor de son toil, because 
there is a rightful executor, who may be charged wii h these 
goods so taken from his possession, as assets, and to whom 
the stranger will be answerable hi trespass for taking the 
goods. 

3dly. In the case of a will, if a stranger takes the goods 
before the rightful executor has proved the wilt, «>r taken 
upon him the execution thereof, the stranger may be charged 
as an executor de son tort; for the rightful executor shall not 
be charged with any goods except those whit li came to his 
hands after he had taken upon hun the etiarge of the will. 

If a creditor takes an absolute bill of sale of the goods of 
his debtor 1 *, but agrees to leave them in his possession for a 
limited time, and in the mean time the debtor dies, where¬ 
upon the creditor sells the goods, he thereby becomes an 
executor de son toil. 

The slightest acts have been deemed sufficient to consti¬ 
tute an executor de son tort • (17); as wheie a widow milked 
her late husband's cows, she w as adjudged to be an executrix 
de son tort. But a single act of wrong in taking the goods 
of the intestate, though it may be sufficient to make the 
party an executor dc son tort , with respect to creditors who 
may chuse to sue him m that character, yet will not give 
him any right to letain them os against the lawful adminis¬ 
trator. 

In trover for a .quantity of iron - , it appeared that the 
goods in question had been originally sold by the defendant 
to the intestate; that, on lus death, they not having been 
paid for, on application to the intestate's widow for that 
purpose, she delivered them back to the defendant in satis¬ 
faction of his demand^ No other acts weie stated to have 

b EdwaxU v tfaibea, 3 T. R. GS*. d Mountford v. Gibson, 4 East, 441. 
c Dyer, 16b b 111 uuig 


( 17 ) The jury are to determine whether the acts are sufficiently 
proved; but the question, whether executor de son tort , or not, vt 
a conclusion of law. *2 T. K. 91). 
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Wen done by the widow, to. shew that she had before taken 
ugpn herself to act as executrix. It was holder** that the 
plaintiff, as rightful administrator, was entitled to recover 
the value of the goods. * 

A person who possesses himself of'the effects of the de¬ 
ceased 0 , under the authority, ana &3 agent tor, the rightful 
executor, cannot be charged as an executor de son tort . 

The plaintiff having received a horse belonging to the 
i n test ate f , from ftie defendant, in remuneration of services 
performed at the request of the defendant, hbout the funeral 
of the intestffe afterwards Administered to the in testate, ^apcl 
brought trover against the defendant for the value of the 
horse, so received by himself before he became administrator, 
it was hoiden by Dolberi and Eyres, Js. that the plaintiff, 
being a particeps criihinis in the very act he complained of, 
should not be permitted to recover dtioti it against the person 
with whom he had colluded. But Holt, C. J. was of a dif¬ 
ferent opinion, conceiving that in this case if a stranger, or 
third person, had taken out letters of administration, an 
action might have been maintained against the defendant by 
such an administrator for the recovery of the horse; anil here 
the plaintiff was a third person; for be ini; administrator, he 
sued, and icould recover , in the right of the intestate. 

An executor de son ' tort must be declared against as a 
rightftil executors. 

See further on the subject of executor de son tort under 
sect. ix. post. tit. Pleadings ; and of the right of retaining. 


V. Of the Disposition of the Estate of the Deceased , 
and of the Order in tchich such Disposition 
ought to be made. 

\ 

The order of payment, which ought to lie observed by 
execufors and administrators in the disposition of the estate 
of the deceased, is as follows: 

r Hall v. Elliot, PeaW* N. P. C. f Whin-hall v Squire, Cartli. 103 Salk. 
06. > 895. Skin. 274. 3 Mod. 870 . S.jfi. 

g Yclv 137. 

Ct 
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]. Funeral charges (18), expenses of probate, or taking 
out letters of administration*. 

•2. Debts due to the king (19), by record (20), or speci¬ 
alty (21). 

3. Forfeiture for not burying in woollen 1 ; debts due to 
the post-office, not exceeding 5 /. k ; debts due from an over¬ 
seer of the poor, by virtue of his office 1 . 

4. Debts by mortgage 01 ; by judgments in the Court of 
King’s Bench, Common Pleas, and Exchequer, doggeted (22) 
according to the directions of stat. 4 & o W, & M. c. 30; 
by judgment in other courts of record; by deftfees in courts 
of equity"; (23) according to their respective priorities. 

5. Recognisances at common law; statutes merchant and 
staple 6 ; and recognisance? in the nature of statutes staple, 
pursuant to stat. 23 H. 8;.c. 6’. (24). 

6. Arrears of rent due at the death of the testator or in¬ 
testate, either on a parol lease (25) or lease by deed (26); 
debts by specialty, as bonds (27); damages upon covenants 
broken (28), &c. 

7. Debts by simple contract, as bills of exchange (29), 
promissory notes, See. 

8. Legacies, &c. 


b i Roll. Ab. 936 . (S) pt. i. Dr. & 
Stud. Dial. 2 . c. 10. 
t Stat. 30 Car. s. c. 3 . s. 4. 

It Stat 9 Ann, c. 10.9. an. 

1 Stat. 7 G. «. c. 33. s. 3. 


m Sy mines v. Symorula, 1 Bro. P. C. 

66 . 

n Searle v. Lane, 2 Vera. 68. 
o 4 Rep. 59 h. 60 a. 1 Rol. Abr. 920. 
3 Rep. 2« b. 


(18) In strictness no funeral expenses are allowed against a cre¬ 
ditor except tor the coffin, ringing the bell, parson, clerk, and 
bearers’ fee; but not for the pail or ornaments. Per Holt, C. J. 
in Shelley’s case, Salk. 296 . The usual method is to allow 5/. 

* Bull. N. P. 143. This sum was allowed by Lord Hardwicke, C. J. 
in Smith v. Davis, Middlesex Sittings after M. T. 10 G. 2 . MSS. 
But if there are assets, the allowance shall be according to the 
estate and degree of the deceased. In Stagg v. Punter, 3 Atk. 
119. the testator having desired to be bu-ried at a church 30 miles 
distant, and it not being clear that there would be a deficiency. 
Lord JLIardwicke, C. pillowed 60 /. for funeral expenses. So in 
Offley v. Offley, Pree. Ch. 26 . (iOO/. were allowed in respect of 
the testator's quality, and his having been buried in his own 
country. , „ . 

(19) See the notets from ( 19 ) to (29) in the following pages. 
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09) The kin", by his prerogative, shall be preferred by execu¬ 
tors in satisfaction of his debt before any other. 2 Inst. 32. 

( 20 ) Fines and amerciaments, in the king's courts of record, are 
debts of record. Went. Off/Exec. ch. 12 . 

12 !) By stat. 33 H. 8 . c. 39. it is enacted, “ that all obligations 
and specialties for any cause concerning the king shall l>e taken 
domino regi , and shall be of the same force and elicet as a statute 
staple.” 

( 2 - 2 ) At common law, executors and administrators were bound 
at their peril to take conusance of debts of the testator upon re¬ 
cord*. Hence to an action'on a judgment recovered against testa¬ 
tor or intestate, executors or administrators could not plead), that 
they had exhaustedthfc assets in payment of debts of an inferior 
nature without notice of the judgment. To obviate the mischiefs 
to which personal representatives were liable, from the difficulty of 
finding such judgments, the stat. 4 & 5 W. & M. c. 20 . s. 2 . di- 
lects, “ that the proper officers of the courts of common pleas, 
king's bench, and exchequer, shall make a dogget of all judgments 
entered in the respective courts.” The mode in which the dogget 
is fo be made, is detailed in the second section; and by s. 3. 
“ judgments not doggeted as the second section directs, shall not 
have any preference against executors and administrators in the ad¬ 
ministration of their testator’s or intestate’s estates.” The con¬ 
struction which has been put on this section is, that judgments not 
doggeted are thereby placed on a level witli simple contract debts. 
Hickey v. Hayter, 6 T. R. 384. Hence, to an action on u simple 
contract debt of testator or intestate, the personal representative 
cannot plead an outstauding judgment recovered against teBtator or 
intestate, in C. B., B. R., or Exchequer, if it has not been dog ¬ 
geted as the statute directs. Steele v. Rorke, 1 Bos. & Pul. 307. 

If a judgment be satisfied, or only kept on foot to injure other 
creditors, or if there be any defeasance of the judgment yet in 
force, then the judgment will not avail to keep off other creditors 
from their debts. Went. Off. Exor. c. 12. 

Between one judgment and another, precedency or priority of 
time is not material, but he who first sucth the executor must be 
preferred, aud before execution sued, it is at the election of the ex¬ 
ecutor,to pay whom he will first. Went. Off. Exor. c. 12 . 

(23/ It is now become the established doctrine, that a decree of 
the Court of Chancery is equal to a judgment in a court of law t: 
aud where an executrix of A., who was greatly indebted to divers 
persons, in debts of different natures, being sued in chancery by 
some of them, appeared and answered immediately, admitting their 
demands, (some of the plaintiffs being her own daughters,) and 
other of the creditors sued the executrix at law, where the decree 
not being pleadable, they obtained judgments; yet the decree of 
the Court of Chancery, being for a’just debt, and having a real pri¬ 
ority'in point of time, (not by fiction and relation to the first any 

* bittfetun v. Hibbins, Cro. Elia. 799 . t * P* 40 J. a. (¥.) 
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of term,) was preferred in the order of payment to the judgments} 
and the executrix protectedand indemnified in paying obedience 
to such decree* and all proceedings against her at law stayed by 
injunction. Morrice v, .The Bank of England. Decreed first at 
the Rolls by '-Sir Joseph ijekyll, Aug. 1735, which decree was af¬ 
firmed by Lord Talbot, C.* Nov. 1 73b, and Lord 'Ddbot’s decree 
was afterwards affirriled in parliamentf, May 24, 1737.' See also 
Slmfto v. Powell, 3 Lev. 355. 

(24) This must be understood of recognisances and statutes for - 
felted, where ,the recognisances are for peeping the peace, good be* 
haviour, &c. and the statutes are for performing, covenants, &e. A 
recognisance not enrolled was considered ip B^hon^m.v*. Fairfax, 

1 Pi'Wins. 334. as a bond (the sealing and acknowledging of the 
recognisance supplying the want of delivery), and to be paid as a 
specialty debt. 

(25) Arrears of rent on a parol lease, which is determined, are in 
equal degree with l a bopd debt; because the contract remains in 
the realty, though the term be determined. Newport v»Godfrey, 
3 Lev. 267. and 2 Ventr. 184. See an exposition of this case by 
Holt, C. J. in Cage v. Acton, Ld. Ray in. 516. 

(96) A debt due for rent reserved upod a demise by deed, or by 

? arol J, is in equal degree with a bond debt. Gage v. Acton* 
Jartli. 511. 

(27) A bond with a penalty conditioned for the payment of a 
less sum of money on a day, not arrived at the death of testator, 
may be pleaded by his executor as a specialty debt§, as well as a 
forfeited bond; but there is this distinction between them, that in 
the case of a bond forfeited, the penalty is the legal debt, and as¬ 
sets may be covered to that amount; but in the case of a bond not 
forfeited, as the executor by discharging it may save the penalty, 
the assets can be covered only to the amount of the sum mentioned 
in the Conditiotfjl,. Where there are several'debts by specialty, all 
due and payable at the death of the testator, if suit is not commenc- 
edJby anv of the creditors, and notice thereof given to the executor, 
he may give the preference to whom he pleases, and if he be a cre¬ 
ditor himself, he may pay himself first. Went. Off. Exor. c. 12. 

voluntary bond is good against an executor nr administra¬ 
tor, tildes* some creditor be thereby deprived of his debt. Indeed, 
if the bond be merely voluntary, a real debt, though by simple 
contract only, shall have the preference j.^but if there be not any 
debt, then a'bond, however voluntary, must be paid by an executor. 

(28) Covenants running with the land are binding on the exe¬ 
cutes, although not expressly named. See Went, Off. of Exots. 
p. i78.ed, 1763. ■ • 

(29) See Yeomans v.jSradshaw, Carth. 373. 

Ca. Temp,. Talk. BI7. § Leman v. Fooke, 0 Lev. 57. 

t 4 Bro. F. C. 287 • «d. Fo. a Bro. || Bank ef England r. MorricS, 

I‘.C. 465. Tomlin’* ed. loss. . / 

| Brown v. Holj$jg£|jfi?n, 090* 
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VI. Admission of'Assets (SO). 

t 

* v 

While an executor is passive, he is chargeable only in 
respect of the assets; but if he promises to pay a debt of the 
testator at a future day, he thereby makes it his own debt, 
and it shall be satisfied by his own goods 0 .' 

A judgment against an executor by default 1 * is an admis¬ 
sion of assets to satisfy the demand; and if a ft. fa, be sued 
out on such iudgrpent, and the sheriff cannot find goods of 
the testatofwfiidebt to answer the demand, the sherift^&y 
return a debastavfjil 1 ' . k ’ 

The preceding case has been considered as a leading case 
on this subject: henqe, where A. having executed a boiid' 
for the payment of a' sum of money at her death 1 ; and the 
defendant having brought an action'on the bond against The 
plaintiff as the executor of A. who pleaded nan est factum^ 
which vvas found against him,-and judgment thereon: on a 
bill^iled by the plaintiff to have the bond and judgment set 
asidW Lord Hardwieke, C. being of opinion, that the <5 bond 
was good, it became a question, whether the plaintiff vvas 
not entitled to relief, on the ground that there was a defici¬ 
ency of assets. Lord Hardwieke decided, that the plea of 
mn est factum, and verdict thereon, amounted to an admis¬ 
sion of assets; and that the case was the same with the pre¬ 
ceding case of a judgment by default. 

So where in debt in the detinet against defendant 1 (as exe- 

o Per Yelvcrton, J. in Goring v. G«r- r Skelton v. Hau ling, I Wile. 258 . and 
ing, Ydv. 11. MS,‘A See also 1 Sound. 2 Ij).. d. 

p Kock v. Leighton, from Holt’s MSS. where this case is correctly stated 
a T. R. 690. Salk. 310. S. C. but not by Nerjtj Williams, who examined ^ 
accurately reported. the roll. \ 

q Ranisdcn v. Jackson, 1 Atk. 2<J2. 

* 1 

--------- - . — l ~ " r ~ . . —.. v .. 

(30). All sperete debts, mentioned in the inventory, shall be; 
deemed assets in the executor’s hands; but the executor may dis¬ 
charge himself by ihewittg a demand jand refusal of them. Shel¬ 
ley’s case, per Holt, C.J. Salk. In the inventory, which the, 

defendant,had exhibited in the ecclesiastical court, were inserted 
several debts ffue and outstanding, which, defendant charged her¬ 
self with when received or recovered : Lord Hardwieke, C, J, put* 
the defendant on proof, that sshecpuld.if&Lrep^ver those debts; for" 
she ought in her inventory to have sfetlortn which debts were spe- 
rate and which desperate.,. The defendant proved by a witness, 
who went to demand several of them, that* he could not recover 
them ; and accordingly they were allowed as desperate. Smith v, 
Paris, Middlesex Sittings after M. T. lOG.^.'MSS.* ' 
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ctttor of A. administratrix of B.) upon*a judgment by de¬ 
fault, obtained by plaintiff against A. as administratrix, sug¬ 
gesting that goods of the intestate had come to the hands of 
A. as administratrix, which she had wasted; defendant 
pleaded, 1. Non detinet , on which issue was joined; 2dly, 
that defendant had fully administered the goods of A. Re¬ 
plication, thatthe-defendant had goods of A.,sufficient to 
satisfy, &c. and issue. The jury on the last issue found 
assets of A. in the hands of defendant. On the other issue, 
the plaintiff produced the judgment by default against A., 
on which he relied as evidence of assets admitted by A., anrl 
a devastavit by A. Lee, C. J. (delivering the opinion of the 
court) said, that he could not do it better than in the words 
of Holt, C, J. in Rock v. Leighton. Having read that case 
frpm Holt’s notes, he observed, that it appeared from that 
case, that if an executor will not take advantage by plead¬ 
ing, but suffers judgment to go by default, such judgment 
is an admission of assets, and is as strong against an execu¬ 
tor, as if assets were found by verdict on a plene adminis - 
travit ; and, notwithstanding the objection, which had been 
raised on the ground of the statutes 30 Car. 2. c. 7* (31)'and 
4 & 5 W, & M. c. 24. s. 12. he was clear, that the action in 
the case then before the court v^as well brought. 

On the authority of the preceding cases of Rock v. Leigh¬ 
ton, Ramsden v. Jackson, and Skelton v. flaw ling, it was 
holden*, that where an executor (to an action of debt on 
bond) had pleaded payment, which was found againt him, 
and judgment accordingly, it operated, as an admission of 

* i 

6 Ervin" v. Peters, a T. R. 685- 

‘ J ’(31) By stat. 30 Car. ?. c. 7- s. 2. (made perpetual and enlarged 
by 4 it 5 W. & M. c.,g4. s. 12.) “ The executors and adminis- 
f‘ trators of executors of their own wrong, or administrators who 
have wasted and converted tfye assets of the deceased to their 
“ own use, shall be chargeable in the same manner as their testu- 
“ tor or intestate would hate been if living*” A doubt having 
arisen uppn the preceding clause, whether it extended to the exe¬ 
cutors and administrators of any executor or administrator of right, 
s who, for want of privity, were not before answerable for the debts 
due from the first testator or intestate, although such executor or 
administrator of right had$>een guilty of a devastavit or conversion, 
it was enacted by stat. 4 & 5 W. & M. c. 24, s. 12. “ that the exe- 
?* cutor and administrator of such executor or administrator of 
f* right, who should waste or convert to his own use the estate of 
his testator or intestate, should be chargeable in the same man- 
ff per as his teBtator or intestate would have been.” 
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assets: and a writ of fi. fa. having been sued out on the 
judgment, to which the sheriff' had returned a devastavit, 
and an action having been brought against the executor 
on the judgment suggesting a devastavit; it was holdeu, that 
the production'of the record of the judgment, the. writ of 
fi. fa., .and the sheriff’s return, was sufficient evidence to 
support the action. $ 

If an exefcutor pay interest on a bond* due from his testa¬ 
tor 1 , it will not conclude him from alleging want of assets to 
pay the principal, but it relieves the creditor from the neces¬ 
sity of proving assfets, and throws the onus on the other side. 

Where defendant binds himself as administrator ", to abide 
by an award touching matters in dispute between his intes¬ 
tate and another, and the arbitrator awards, that defendant 
as administrator shall pay a certain sum, it operates as an 
admission of assets between those parties, and defendant 
cannot plead plene administravit to an action of debt on the 
bond; because the giving such bond is an undertaking tQ 
pay whatever the arbitrator may award. And in such case, 
if an attachment be moved for against the administrator 4 , 
for the nonpayment of the money awarded, he cannot de¬ 
fend himself against it, by suggesting a deficiency of assets; 
for a submission to arbitration by a personal representative 
is considered as a reference, not ouly of the cause of action, 
but also of the question, whether or not he has assets. And 
when the arbitrator awards that the personal representative 
do pay the amount of the plaintiff’s demand, it is equivalent 
to determining, as between those parties, that the personal 
representative had assets to pay the debt. 

But mere submission to arbitralioh is not of itself an ad¬ 
mission of assets*; for in a case where the arbitrator only 
ascertained the amount of the demand, without ordering the 
administrator to pay it, it was hoiden, that the administrator 

might plead plene administravit. 

* » « . * 

t Cleverly v. Brett, B. R. li Gr-s. u Barry y. Rush, l T.R. 6gi. 

cited in Pearson v. Henry, 5 T. K. x Worthington v. Barlow, 7 T.R. 453. 

s. See 3 Yes. ns. % y Peanon v, Henry, $ T. R. 6. 
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^ VII* Of Actions by Executors and Administrators . 

< K > « * ' - 

l. What Actions may be brought by Executors and /jrf- 

ministrators. —By the common law, executors might have 
maintained actions to recover debts due to their testator, but 
they; could not maintain actions for a wrong dqpe to their 
‘testator, in his life-time; e. g. a trespass in taking his goods, 
&c. But by stat. 4 Edw. 3. c. 7. reciting,, that in times past 
executors had not had actions for a trespass 'dypje. to their 
testators , as of the (f goods of the said testator s*£arried away 
in their life, it is enacted, “ that the executors in such cases 
** shall have an action against the trespassers (32) in like; 
** manner as they, whose executors they are, should have 
“ had if they were living.” 

This statute has been expounded largely, with respect lo 
the persons and the actions. With respect to the persons®, 
it has been holden, that an administrator is within the equity 
of this statute, and shall have trespass j'or goods carried 
away in the life-time of the intestate. With respect tp tlte 
actions, it has been resolved®, that where, upon a church 
becoming void, the bishop collated wrongfully, and the 
patron died, the executor of the patron might, by the equity 
of this statute, maintain a r/uare impedit (33). So an execu¬ 
tor may have an action of trover for the conversion of the 
testator’s goods in his life-time* ;-or an action of debt on 
Stat. 2 & 3 Edw. (i. c. 13. for not setting out tithes due tp 

* Smitli v. Colgay, Cro. Eli*. ntu li Rutland v. Rutland, Cro. EH*. 377 . 
a 4 Leon. is. Csisc c:t. riled in.Lc Ma¬ 
son v. Dixon, Sir W. Jones. 174 , 5. 


(25%) “ This act does not speak of actions of trespass , though 
the instance put is proper for such mi action; but it speaks of actions 
for a trespass done to the testators goods, and it enacts that in 
such cases executors shall have an action against the trespasser ,* 
apparently using the word trespass , as meaning a, wrong done 
generally, and the trespassers as wrong doers; it docs not specify 
the nature of the action.” Per Lord Ellenboroiigh, C. J.'in Wil¬ 
son v. Knubley, 7 East, 134,5. See also the opinion of Lawrence, 
h to the same effect, 7 East, 13G. “ This statute is a remedial 
law,jW.hieh has always been taken by equity,,and wherever there is 
$ matter of property question, it is brought within the statute.” 
Pef Powell, J. L.d. Harm. 974. 

* ^ •. , I W. 1 * 

(33) Ejectio firm* will lie at the suit of an executor for the 
ouster of his testator, 7 Lf. 4. 6. h. Bro. Abr. Exor. 45. S. C. 
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the testator®; or an action on the case against the sheriff for 
a false return made in the life of the testator to a f. fa. viz. 
that he had levied only so much, part whereof he had sold, 
and part remained in his hands for want of purchasers'*; or 
an action of debt on a judgment against ah executor, sug¬ 
gesting a devastavit in the life-time of plaint ill’s testator 6 . 
In like manner, it has been holden, that an administrator 
may maintain an afction against the bailiff of a liberty for 
executing a ft. fa. and removing the goods off the premises, 
before the landlord (the intestate) was paid a year’s, rent, 
pursuant fb the slat 8 Anu. c. 17 f . But an executor shall 
nof have trespass de clausa fracto*; for moritur cum persona 

ilia actio. ' 

• - * - 

By stat. 11 Geo, 2. c. 19. s. 15. “ Executor or administra- 
“ tor of tenant for life, on whose death any lease of lands, 
“ .See. determined, shall in an action on the case, recover, 
“ from the under-tenant, a proportion of the rent reserved, 
“.according to the time such tenant for life lived of the last 
“ year, or quarter of a year, or other time in which the said 
“ rent was growing due,” 

By the common law h , an executor or administrator could 
not have an action of account; because it was founded 011 a 
matter in the privity of the testator; but now, by stat. 13 
Edw. 1. c. 23., “ An executor shall have an action of account 
“ upon an account with his testator.” 

By 25 Edw. 3. stat. 5« c. 6. “ Executors of executors shall 
“ have actions of debts, accounts, and of goods carried 
“ away of the first testators, in the same manner as the first 
“ testator should have had.” * 

Administrators derive their authority to bring actions from 
the stat. 31 Edw. 3. c. 11. which provides, that “ where a 
“ man dies intestate, the ordinary shall depute the next and 
“ most loyal friends (34) to administer his goods, which 'de- 
“ puties may bring actions to demand and recover, asexcctt- 
“ tors t the debts due to the intestate.” 

c Moretoii’s case, l Ventr. 3<). f Palgravcv. Windham, Sir. 212. 

<1 Williams v. Urey, Lord Raym. 40. g Bru. Exors. uo. 
e Berwick v. Andrews, Ld. Raym. 973. It d lust. 404. 


(34) A subsequent statute, 21 Tl. 8. c. 5. a. 3., in case of intest 
tacy or executors refilling to prove, directs the ordinary to .grant 
administration to the widow or next of kip; and where two pr^piore 
stand in equal degree, to accept which he pleases. 
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An administrator cannot have an action for a breach of 
promise of marriage to the intestate, where no special damage 
is alleged 1 . 

% Executors and Administrators must join in hinging 
Actions .—It is a general rale, that, if there art two or more 
executors, and one proves the will, they must all join in 
bringing actions; and if they do not, the defendant may plead 
in abatement, that there are other executors living not named*. 
In this plea it is not necessary to aver, that the executors not 
named nave administered 1 ; because they may administer at 
their pleasure. So where there are two or more administra¬ 
tors, it is neces'saiy that they should join in bringing actions®. 

And this rule, viz. that all the executors shall join, holds 
even where some of them refuse before the ordinary®; be¬ 
cause the refusing executors may come in at any time 0 , and 
administer, notwithstanding their refusal, either during the 
lives of their co-executors who have proved, or after their 
death p. 

The like law is, where some of the executors are infants; 
they must all join, and they may all appear by attorney; 
for those of full age may appoint an attorney for those within 
age' 1 . So where there are two executors, one of full age, 
and the other within age; and the executbr of full age is 
appointed administrator, durante minori estate of the other 
executor. 

A. made B. and C., who was an infant under seventeen, 
executors; B. only proved the will and brought debt as exe¬ 
cutor against defendant (omitting C.) Plea in abatement, 
that C. was made an executor with B., and is yet in full life, 
not named', &c. Replication, that C. was of the age of one 
year, that B. proved the will, and had administration com¬ 
mitted durante minori (slate, and that CV is still under sevet} 
years of age. On demurrer, judgment for defendant; for, 
although by the administration committed durante minori 
estate B. hath the full power, yet C. the infant, being execu¬ 
tor, ought to be named. , 

3. Of joining several Causes in one Action by Executor * 


i Chamberlain v. Williamson, 3 M. & 
S. 408 . 

It Reg. 140. b. Bro. Exors. pl.69.Fitz. 

Alir. Exors. pi. 49. 

I 41E. 3. 22. a. 
iqjtfg. 140 . b. 

p Ptasloe’s case, 9 Rep, 96- b* 


o Bro. Exon. 117. Fitz. Abr. Exors. 
26. 

p 31 Ednr. 4. 33. b. 24 . a. recognised 
by Holt, C. J. iu Wankfbrd>. Wank, 
ford, Sa(fc. 807 . 

q Foxwist v. Tremain, s Saund. 913 . 
r Smith v. Smith, Tejy. 130. iBrownL 
101 , S.C, ■ 
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(35).—In order to join several causes in one action, the action 
must be brought as to all such causes in the same right (36). 
Hence, a plaintiff cannot join, in the same action, a demand, 
as executor or administrator, with another demand, which 
accrued in his own right The reason is, because the funds, 
to which the money and costs, when recovered, are to be 
applied, or out of which the costs are to be paid, are differ¬ 
ent ; and the damages and costs being entire, the plaintiff, 
cannot distinguish how much he is to have ,in his representa¬ 
tive character, and how much lie is to hold as his own. 
Hence, it was holden in Rogers v. Cook, Salk. 10. that a 
count on an indebitatus assumpsit to A. as administrator, 
could not be joined with a count on an insimul computassct 
in his own name; 

It is frequently difficult to deckle what causes of action 
an executor may, join when suing in his representative cha¬ 
racter. In King v. Thom, 1 T. R. 489- Buller, J. (adopting 
the rule laid down in Bull v. Palmer, 2 Lev. 165. and Mason 
v. Jackson, 3 Lev. 60.) thought that the solution of this 
question depended On this, viz. Whether the sum or goods, 
when recovered, would be considered as assets of the testa¬ 
tor ; if they would, then the plaintiff might sue in his repre¬ 
sentative character. In Cockerill v. Kynaston, 4 T. R. 281. 
the same learned judge expressed the same opinion; which 
was adopted by Lawrence and Le Blanc, Js. in Ord v. Fen¬ 
wick, 3 East, 110.; and in Cowell v. Watts, 6 East, 405. the 
court of K. B. agreed, that where the sum recovered, and 
costs, must be applied to the estate of the testator or intes¬ 
tate, the counts might be joined; and that those cases, in 
which the rule had* been laid down, that counts might be 
joined, wherever the money recovered under them would be 
assets, afforded the best guide to the court in the solution of 
questions of this kind. Upon this principle it was holden*, 
that a count, upon a promise to the plaintiff as administra¬ 
trix, for goods sold and delivered by her after the death' of 
the intestate, might be joined with a count, upon an account 
stated with her, as administratrix, of money owing from the 

» i . -■», » . ' • t 

■ Cowell v. Watts, 6 Cast, 405 . 


(3$) “ The cases oft this subject are somewhat perplexed.” Ld. 
Ellfcnborough,C. J. 3 East,,! 10. 

(36) In Petrie v. Hatfftay, 3 T. R. 659 . Buller, J. said, that it 
was the Constant practice to joift in the same declaration a couftt 
for money had and received to the use of the'executor as such) and 
a count for money had and received to the use of the testator. 
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defendant to the plaintiff as administratrix, and a promise to 
pay her as administratrix, lu Ord v. Fenwick, 3 East, 104. 
on writ of error after verdict and judgment in C, B. it was 
resolved, that account for money paid by the plaintiff as exe¬ 
cutrix might be joined with a count 1 for money paid by the 
testator ; because it did not appear but that the executrix 
might have been compelled to pay the money upon an obli¬ 
gation by the testator as surety for the defendant, to repay 
which the law would raise an implied promise by the de¬ 
fendant to the plaintiff as executrix (37). 

• It must be observed, that if executors take a note or bond 
from a debtor to the estate of their testator, the executors 
must declare on such note or bond in their own names, and 
not in their character as executors; and they cannot join a 
count on such note or bond, with counts on Causes of action 
accruing to them in right of testator (38). 

In Betts v. Mitchell, 10 Mod. 315. the plaintiff declared, 
upon several promises made to his testator, and also on a 
promissory note to himself as executor; and it was insisted, 
that the last count could not be joined with the former 
counts, the words, “ as executor,” being only a description 
of the plaintiff’s person, whereas the note was made to him 
and transferrable by his endorsement, and would go to his 
administrator, and not to the administrator de bonis non; and 
this reasoning was adopted by the court, who gave judgment 
for the defendant, on demurrer to the declaration. So where 
the plaintiffs*, as executors, declared in the debet and detinel, 
on a bond given to their testator, and also on a bond given to 
themselves as executors; it was resolved on special demurrer 
to the declaration, that the two causes of action could not be 
joined. 

t Hosier and another v. Ld. Arundel, 3 Bos. & Pol. 7 . 

------■■■■ ■ ' V . . ..... . . 

(3*?) In Henshall v. Roberts and another, 5 East, 154. Lord El- 
lenborough, C. J. seems to have been of opinion, bat a count ou 
a promise to plaintiff, as executor, on an account stated with plain¬ 
tiff, as executor, concerning money due to plaintiff,as executor, 
could not be joined with other counts on promises made to the 
testator. 

(38) Buf in King v* Thom, 1 T.R'. 487., it was bolden by Ash- 
hurst and BiiUer, Js. tbat a count against the defendant as acceptor 
of a bill of pxthang^endorsed by the payee to the plaintiffs, sur¬ 
viving executors ofjf; S, in right of the plaintiffs as surviving exe¬ 
cutors, might .be joined with counts for money had and received 
by defendant to tfe issu of plaintiffs as executors, and on an ac« 
cou^stated with plaintiffs a& executors. \ 
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VI11. Of Actiomagainsl Executors and Administrators . 

1. What Actions mau be maintained aqainst Executors.—* 
It ’ is a general rule, that an action, wherein the testator 
might have waged his law (39), cannot be maintained 
against his executors pr administrators*. Hence, debt on a 
simple contract, as on a promissory note*, will not lie 
against an executor or administrator. So debt does not lie 
against an executor* or administrator* upon an award made 
in the life-time of thfe testator or intestate, if the executor 
or administrator demurs to the declaration. But if the de¬ 
fendant pleads in bar to the action, and a verdict Is found 
against him, he chnnot take advantage of it afterwards, 
either in arrest of judgment or by writ of error*. No incon¬ 
venience results from this rule of law, since the debt may 
be recovered in an action of assumpsit, which will lie 
ag&inst an executor of.administrator b , notwithstanding it is 
in form an action of trespass on the case. Neither does the 
maxim, actio personalis moritur cum pcrsona t afford any ob¬ 
jection to the bringing this action; for an action upon a 
promise upon a good consideration, without specialty, to 
do a* thing, is not more annexed to the person than a cove¬ 
nant by specialty to do the same thing. This point was so¬ 
lemnly determined in Norwood v. Rede, Pjowd. 181., and 
Pinchon’s case, 9 Rep, 80’. b., where actions of assumpsit 
were brought against executors for the non-payment of mo¬ 
ney due from their testators. And in Carter v. Fosset, Palm. 
329. and Cro. Jac. (j’t>-2. it was resolved, on error, in the Ex¬ 
chequer Chamber, that assumpsit would lie against an exe¬ 
cutor for the breach of a collateral promise made by testa¬ 
tor. The declarations in Norwood v. Rede, and Pinchon’s. 
case, contained averments, that the defendants, the cxecuf 
tors, had assets to pay the debts of the testator j but' in 
Cottington v. Hulett, Cro. Eliz. 69., this was holdeti unne¬ 
cessary, on the ground, that want of assets was matter of 
defence. 

* r 

Assumpsit will not fie against an executor* for a legacy 

n Bro. Exors. 80. x Bowyer y. Garland, Cro. Eliz, 600 . 

« Barry v. Robinson, 1 Bos. St Pal. a Plowii. iss. a. 

Ni-R. 993 . b Palmer y. Lawson, 1 Lev. SOI. *• 

y Hmmptou v. Boyer, Cro. Eliz. 557. e Decks v. Strutt, a T. R. GyO. 


(39) Wager of law, though it has fallen into disuse, is not aba*** 
lished. See 1 Bos. fc Pul. N. R. 297. . <i. 
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payable out of the genef&l funds of the testator, although 
assets be averred in the declaration; for the law will not, 
' from the mere circumstance of an executor’s being possessed 
of assets, imply a promise by him to pay such legacy. But 
an action may be maintained by the legatee 4 of a specific 
chattel, against an executor, after his assent to the bequest. 

An acting executor having once received®, and fully had 
under his control, assets of the testator applicable to the 
payment of a debt, is responsible for the application thereof 
to that purpose; and such application having been disap¬ 
pointed by the misconduct of his co-executor, whom he 
employed to make the payment in question, he is liable for 
the consequences of such misconduct, as much as if the 
misapplication had been made by any other agent of a less 
accredited and inferior description (40). 

Where a sheriff levies money under a f. fa. and dies, an 
action may be maintained against his executors for the money 
so received f . 

Trover will not lie against an executor for a conversioh by 
his testator*. In this case, the maxim, actio personalis mori- 
tur cum persona applies (41). 

By stat. 29 Car. 2. c. 3. s. 4. “ No action shall be brought 
“ to charge any executor or administrator upon any special 
“ promise, to answer damages out of his own estate, unless 
“ the agreement upon which such action shall be brought, 
“ or some memorandum or note thereof shall be in writing, 
“ and signed by the party to be charged therewith, or some 
“ other person thereunto by him lawfully authorized.” 

d Doe v. Guy, a East, 120. f Perkinson v. Gilford, Cro. Car. 539. 

e Crosse v. Smith and another, 7 East, g Hambly r. Trott, Cowp. 371, 

846. 


(40) By the old law, there was a distinction between executors 
and trustees. It was laid down as a general rule, that where exe¬ 
cutors joined in a receipt, both having the whole power over the 
fund, both were chargeable; where trustees joined, each not hav¬ 
ing the whole power, and the joining being necessary, only the 
person receiving the money was chargeable; but the rule as to exe¬ 
cutors has been in some degree relaxed. See the opinion of Eldon, 
C. in Chambers v. Minchiu, 7 Ve$. jun. 197 ,“ 8 . 

(41) It i| extremely difficult to collect from the cases on this 
subject any general rules with resj>ect to the application of this 
maxim. See, however, Serjeant Williams’s note ( 1 ) to the case qf 
Wheatly v. Lane, 1 SaundcSlfi, 
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At the common law, an executor or administrator could 
not have been charged on any special promise to answer da¬ 
mages out of his own estate, unless such promise had been 
marie on a sufficient consideration. The statute, has not 
made any alteration in this respect. The "promise, though 
in writing, still requires a sufficient consideration to support 
it!*. And 1 the consideration as well as the promise must be 
expressed in the written memorandum or note. 

2. What causes of Action may be joined against Executors . 
<*—!Several demands, some of which accrue from the de¬ 
fendant in his own right, and others in right of another, 
ought not to be joined in the same action; because such 
demands require different pleas and different judgments. 
Hence, if a declaration against an executor or administrator 
contains counts, which charge him in his representative cha¬ 
racter, and counts, which charge him in his own right, such 
declaration will be bad, for misjoinder of cause of action, 
either on general demurrer 1 *, or in arrest of judgment, or on 
writ of error. 

The four first counts in the declaration were on promises 
made by the intestate 1 ; the fifth stated, that after the death 
of the intestate , the defendant, as administratrix, was in¬ 
debted to the plaintiff’ for money, by the defendant, as such 
administratrix,' had and received to the use of the plaintiff’. 
On special demurrer, assigning for cause, that the two 
causes of action, the one from the intestate, and the other 
from the administratrix, could not be joined; the court 
were clearly of opinion, that they could not; because the 
last count stated a cause of action after the intestate’s death, 
which would exclude one of the pleas that might be pleaded 
to the other counts, and would warrant a different judgment. 
So, counts on promises by the testator, cannot be joined with 
counts for money had and received by the defendant as exe¬ 
cutor®, or for money lent to defendant as executor 11 , or on 
account stated of money due from defendant as executor ®, 
-because the former charge the defendant in right of the tes¬ 
tator, whereas the latter charge him in his own right. 

But where an action was brought against an administra- 
* trjjc p , and the three first counts of the declaration were on 
promises by the intestate, and the last was on an account 
stated between plaintiff and defendant, as administratrix, of 

> 

h Rann v. Hughes, 7 T. R. 350 . n. in Brigden v. Parks, s Bos. & Pul. 424 . 

i Wain v. Warltcra, 5 East, 10. and Rose v. Bowler, i H. Bl. 108 . 

k Brigden v. Parks, 2'Bos & Pull. 424 . « 1 H. Bl. 108 . *' 

I Jeunings v, Newman, 4 T. R. 347. o Ibid. 

p S'ecar v. Atkinson, 1 H. si. 109-. 
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mcftiey oping from the intestate, and in consideration of the 
intestate-being found indebted, a promise by defendant, as 
administratrix, to pay; the court were of opinion that there 
.Was not any misjoinder of .action, that the defendant was 
charged as administratrix in all the counts, and that this was 
the common mode of declaring, to save the statute of limita¬ 
tions. , . 

To 'a count in covenant, charging the defendants, as exe¬ 
cutors, for breaches of covenant by their testator as lessee q , 
who had covenanted for himself, his executors, and assigns, 
may be joined another count, charging them, that after the 
testator’s death, and tjieir proving the will, and during the 
term, the demised premises came by assignment to one D. A., 
against* whom breaches were alleged; and concluding, that 
so neither the testator, nor the defendants, after his death, 

. nor D. A. since the assignment to him, had kept the said 
covenant, but had broken the same. 

3. What Execiltors are to be made Defendants .—It has 
been observed, that in actions brought by executors, it is 
necessary, that where there are two or more, they should 
all join, whether they administer or not, if one of them has 
proved the will. But this is not necessary when actions 
are brought against them r ; for the mere circumstance of a 
person being named executor does not compel the plaintiff 
to make him a defendant, unless he has * administered. 
Hence*, where executors, defendants , plead in abatement, 
that there are other executors not named, they must add, 
that the executors not named have administered; for the 

{ daintiff is bound to take notice of such executors only as 
rave administered. Although executors cannot sever in de¬ 
claring, yet they may in pleading. Hence, although infant 
executors may sue by attorney with executors of full age*, 
because those of full age may appoint an attorney for those 
within age, yet they must defena by guardian. If any of 
the executors die“, actions must be brought, not against the 
surviving executors .and executors of deceased lffxecutors, but 
against surviving executors only. 

If there arc.two or more administrators, they must all be 
made defendants x . An exeegtor de son tort must be declared 

against as a rightful executor. 

* 

q Wilson ▼. Wigg, loJEtuJytSia. 
r Bro. Exors. pi. 6$. 
s Swallow v. Emhersou, 1 Lev. i6f. 

I Frescvbaldi v. Kingston, 8 tr, 7 S 3 . 


» f i 

u 4 Leon. 193. Bro. fixers. 99. Pita. 

A hr. Exor. 93. 
x Reg. 140 . a.b. 

J Alexander wL,ane, Yclv, 137. 
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IX. Of the Pleadings , and herein of the Right of Re- 
tainer — Evidence — Costs — Judgment . 

• 

Ayr executor may plead the same plea in bar*, that his 
testator might have pleaded; as, in an action of assumpsit 
he may plead, that his testator did not undertake or pro¬ 
mise; or in covenant, or debt on bond, that it is not the 
deed of the testator. So an executor may plead in bar, that 
he has fully administered all the goods and chattels which 
were of the deceased at the time of his death. This plea is 
termed a plea of plene administravit. In like manner an exe¬ 
cutor may plead an outstanding debt, as a judgment, in 
which plea it is not necessary for the executor to aver that 
the judgment was had for, a true and just debt*; for this 
shall be presumed. So where an executor pleaded* that his 
testator entered into a bond conditioned for the payment of 
a sum of money at a day past, beyond which he had not 
assets; it was holden sufficient, although it was not averred 
that the bond was entered into for a true and just debt; for 
it shall be intended that it was. And the same intendment 
shall be made, where an executor or administrator pleads a 
bond debt due to himself and retainer*. 

The ancient way of pleading an outstanding bond was to 
set forth the bond only; but the modern way is to set forth 
the condition also. 

When the day of payment 4 , mentioned in the condition 
of the bond, is past m the life-time of the testator, the 
penalty is the legal debt; and although an executor, in 
pleading it as an outstanding debt, sets forth the condition of 
the bond, yet that will not deprive him of the advantage of 
covering the assets to the amount of the penalty. But when 
the day of payment is not arrived at the death of the testa¬ 
tor, if the executor sets forth the condition, the assets can 
be recovered only to . the amount of the sum mentioned in 
the condition; for the force of the bond is suspended until 
the condition is broken. 

To an action of debt on bond for 300/.“ against defendant, 
as executor, he pleaded that the testator was bound in a 
statute for the same sum, and that he had assets to the 


z Com. Dig. Pleader, (3 D. 8.) 
a 1 Lev. soo. 

1 » Lake v. Raw, Cartli. 8. 
c Picard v. Brown, 6 T.R. 550 . 

VOL. II. H 


d Bank of England v. Morrice, Sir. 
3038 . Haidw. C. J. delivering the 
opinion of the court. 

<1 Philips ▼. Echard, Cro. Jac. 8. 
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amount of SOI. only, to satisfy that statute, which remained 
yet in force and not paid. On demurrer, it was objected, 
that it was not averred in the plea, that the statute was made 
for debt, and that the debt was not satisfied; for if it were 
for the performance of covenants, it was not reasonable, that 
it should be a bar to debt on a bond already due, when, per¬ 
haps, the covenants would never be broken (4*2), in which 
case there would not be any cause of suit or extent thereon. 
But the court resolved, that the plea w r as good; for, as it 
was averred that the • statute was in force, and the money 
not paid, it was good enough primu facie, and it should be 
intended to be made for a just debt, until the contrary was 
shown. 

An executor 1 may plead an outstanding judgment reco¬ 
vered in an action of debt on a simple contract against the 
executor, although the executor might have reversed such 
judgment, since debt cannot be maintained against an exe¬ 
cutor on a simple contract. 

It an action be brought against several administrators 7 , 
they may plead an outstanding judgment recovered against 
one ot the defendants; for a recovery agaiust 011 c adminis¬ 
trator shall bind him and his companions. 

After the commencement of an action, an executor can¬ 
not pay another creditor before such other creditor lias re¬ 
covered judgment, but the executor may confess a judgment 
for the damages laid in the declaration h , -without ascertain¬ 
ing those damages by writ of inquiry, provided they do not 
< xeted the real debt. Jt they do, the plaintiff may reply 
that such judguu lit was not for a true and just debt. 

An executor may confess a judgment to a creditor in equal 
degree \\ itii the plaintiff, pending the action, and plead it 
m bar . But if a plea of judgment recovered on a simple 
contract, be pleaded by an executor to a debt on bond it 
must be averred, that such recovery was had before notice 
ot the bond debt* 


An executor may plead, puis darrein continuance, unre- 


f Calmer v. Lausou, i Lev. aoo. 
i* Further v. Further,Ciu.Eliz.(47i.) 
li .Waring v. Datum*, 1 P. Wins.. 293. 
10 Mod. 49*.}. 3 l’. Wins. 401. 


i Waring; v. Danvers, 1 P. Wms.sgs. 
IVlomce v. Bank of England, La 
Twup. Talk 885 . S. P. 
k Sawjer v. Mercer, 1 T. 11. 690. 


1 "■ **"*"»«*«^ 

*! y?T Feoner ’ <«,d Yelverton, Justices 

that a statute tor performance of covenants was not a bar in debt 
•n bond, it none of the covenants were bioken. 
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versed judgments on simple contract debts of the teatitor, 

recovered against the executor in suits commenced since .ie 

pleaded the general issue in bar<in the principal case; and 

though he might have demurred to such actions, he is not 

bound so to do 1 . 

• 

Where judgment was given against A. in the Common 
Pleas, who afterwards entered into a statute and died; and 
his administrator brought error on the judgment, and, pend¬ 
ing that suit, paid the statute, and afterwards the judgment 
was affirmed; upon a sci. fa. to have execution thereon, the 
administrator pleaded payment of the statute, beyond which 
he had not assets. It was adjudged a good pica, because, at 
the time of the execution* of the statute, the administrator 
could not plead the judgment in C. P., because it was doubt¬ 
ful whether it would be affirmed or not*. 

To a’plea of an outstanding judgment, the plaintiff may 
reply, that the judgment was obtained by fraud and covin. 
And in a case where an executor, defendant, pleaded two 
outstanding judgments, to each of which the plaintiff re¬ 
plied fraud, and traversed that the debts recovered were due 
for just debts": the replication was hotden good on spei/ial 
demurrer, the court observing, that the plaintiff might tra¬ 
verse the special matter, or rely on the fraud generallv aft his 
election (43). 

A judgment confessed by an executrix to a credit* r of 
ihe testator, as well for his own debt as in Irust for the ibis 
of many of the creditors, cannot be pleaded in bar Ob an 
action brought against her by another creditor of the^ es- 
lator 0 

Where the statute of limitations p is pleaded to an aci ion 

! Prince v. Nicholson, 5 Taunt. 665 . o Tolputt v. Wells, i M. & S. 395] 
in Rede v. Bei-elocke, Yclv 29. j> Hickman v. Walker, W’lHes, 37 

n Tiutbewy v. Acklnnd, 3 Saund, 49. 


(43) Saunders observes, that this is an anomalous case, and 
against the rules of law, which condemn double pleading, but ad¬ 
mits that it has been allowed in this,particular case several times, 
ayd cites Turner’s case, 8 Rep. 132, 3. and Tresham’s case, 9 Rep. 
108. So Serjeant Williams, in I Saund. 337- !>• n. (2). “ This 
is an anomalous case, in which the plaintiff is permitted to reply 
to every judgment, or some of thtro, without being guilty of 
duplicity, omilting the rest; but the better way seems to be to 
answer such judgment only as the plaintiff knows to be obtained by 
fraud .' 1 


H 3 
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brought by an executor on a promise made to his testator, 
the six years are computed from the time when the action 
first accrued to the testator,«and not from the time of proving 
the will. 

But where money belonging to the estate of an intestate 
U received by A. q after the death of the intestate, and more 
than six years afterwards B. takes out an administration, it 
seems that the time of limitation must be computed from 
the day on which the letters of administration were grant¬ 
ed (44); and, consequently, if B., within six years from that 
day, brings an action for money had and received against A., 
the statute of limitations will not operate as a bar (45). 

- 4 , 4 

As to the proper mode in which an executor of an exe¬ 
cutor should frame his plea, the following case deserves at¬ 
tention : 

Plaintiff, assignee of lessee for years, sued the defendant 
as executor of B., executor of A., the lessor in covenant 
upon the original indenture of lease, for a breach of the co¬ 
venant for quiet enjoyment of A. r , and since his decease by 
defendant. Defendant pleaded, that he had fully adminis¬ 
tered all the goods of A., the first testator. On demurrer, 
it was holden, that the plea was bad, inasmuch as it only 
gave an answer to one part of a case which pointed at two 

q Ciury v. Stephenson, Oarth. 335 . r Wells v. Fydell, 10 East, 315. 

Skipn. 555. S. C. See the ‘record, 

4 Med. 372. 


(44) “ For before administration granted, there was not any per¬ 
son who could claim it, and the statute begins to operate only from 
the time a right to demand the thing in question vests in some per¬ 
son.” Per Gwillim, 4 Bac. Abr. 479 . 

* (45) I have stated this position with an ut videtur , because the 
principal question in Curry v. Stephenson, and on which alone the 
decision of the court was pronounced, was, whether the plaintiff 
ought not to have*concluded his replication with a verification, in¬ 
stead of concluding to the contrary. The opinion on the statute 
of limitations, as stated in the text, was, according to Ohrthew, ex¬ 
pressed by Holt, C. J. who relied on Standfprd's case, cited in Saf- 
fin’s case, Cro. ,lac. 60 , 6 l. and 5 Rep. 193. where a similar ques¬ 
tion was decided on the statute of fines. It may be observed, that 
the same question upon the statute of limitatiofts arose and was ar¬ 
gued in Nunn v. Wilstnore, 8 T. R. 521. but the circumstances 
of that case rendered it unnecessary for the court to decide it; 
thrftaositi'on in the text, therefore, stands on the single authority of 
{■P Justice Holt. 23 3 
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kinds of misapplication of those funds which were liable to 
the plaintiff's demand. Le Blanc, J. observed, that the de¬ 
fendant might discharge himself in two ways; either by 
shewing that the first executor fully administered all the 
goods and chattels of A. which came to his hands, and that 
the defendant, since the death of the first executor, has duly 
administered all that 'he has received of A.’s assets; or he 
might shew that he has received no assets of the first exe¬ 
cutor. But, as the plea now stands, he leaves unanswered 
every tiling respecting tire assets of the first testator which 
came to the hands of his executor, and merely answers as 
to his own application. Bayley, J. added, that the plaintiff 
was entitled to recover his debt in either of two events; if 
the defendant had received assets of the original testator, 
and had not properly applied them; or if the defendant had 
received assets of the first executor, and the first executor 
had received assets of his testator, and had not duly applied 
them. The defendant has only answered as to one of those • 
events; but the plaintiff may be entitled to satisfaction ouf 
of both funds; and, therefore, lie is entitled to have the 
issue so framed that if any thing be forthcoming to him 9 ut 
of either fund, he may be able to avail himself of it. 

See further as to pleading the statute of limitations 
statute of set-off, by and against executors, ante tit. AsAmip- 
sit, and tit. Debt. 

Of the Right of Retainer .—A lawful executor or Idmi- 
nistrator*j when sued by a creditor of the deceased,\may 
claim a right of retaining the assets in satisfaction of a debt 
due to himself, provided such debt is equal or supericJJ* in 
degree to that claimed by the creditor (46). 

Where an action is brought against a defendant as executor 
(which is the case, as well where thfe defendant is charge#! 
as rightful executor, as when he is charged as cxecutorue 
son tort,) and he claims to retain as executor or admiuistm 
tor, he ought to set forth the letters testamentary*, or the 
letters of administration", in order that it may appear to tne 
* 

a 1 Keb. 285 . 2 Vent. 180 , Sty. 037 . t Atkinson v Raw son, l IVJod. 208. 

Vaughau v. Brown, post. p. 759. u Caverly v. Ellison, T. Jones, 23 . 


(46) In Rockelley v. Godolphin, 2 Show. 403. and T. Raym. 
483. the court inclined to think, that an administrator might plead, 
to an action of debt on bond, a retainer in satisfaction of a bond 
conditioned for the payment of money to trustees for the use of the 
administrator. « 
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court, that he is such a person as is entitled to retain; for an 
executor de sou tort is uot so entilled*. 

Rut where the plaintiff sues the defendant as administiator , 
and he claims to retain as administrator, it is not necessary 
that the letters of administration should he set forth, because 
the plaintiff, by his declaration, admits him to be lawl’u 5 
administrator y . 

An executor de so?i tort cannot retain for his own debt, 
although of a superior nature; neither will the consent of 
the rightful* administrator to the retainer given, after action 
biought by creditor, alter the cast z ; nor can such executor 
avail himself of a deliver over of the effects of the deceased 
to the rightful administrator after action brought, and before 
plea pleaded, so as to defeat the action of a creditor (47). 

x Coulter’s case, 5 Rep. 30 . Velr. 1.19 k Vemonv Cuitis, 2H Bl is. iT, R 
y Fic.ud v. Blown, (» T. R .,",11. ca?. 


(47) “ When timer i-. bi might by a Hghtfut excnitur or adtninis 
trator against an txc< utor de ton tort, hr cannot plead payment ot 
debts, &c. to t lie value, or that hr lias giu .11 the goods, &e. in satis¬ 
faction of the d< bts, hersiits,* no j risen ought to obtrude himself 
upon the office oj another, uev > 1 tht U <-s, upon the general issue 
pleaded, sue h payments shall be lecouped m damages.” Per Ilolt, 
C. J. Caith. 101, So per Hull* r, .1. y/T, 11. 100. “ If an action 

be brought h) a tipht/ui administrator , against an executor de son 
tort, whatever ni») have be* n disposed of in a course of administra¬ 
tion, as by pin mg debts &r. shall be gllmced him in damages 
“ Ihil m ,111 action by a creditor against an executor de son tort, 
the defendant may plead pbne administraut, and give in evidence, 
the payment ofjust debts; but he cannot retain a Just debt to him¬ 
self.” Per Holt, C. J. Caith. 104. 

^ It is laid down m Bull. X. P. 48. ** that if, in trover , by a right¬ 
ly administrator, it should appear, that the paymeuts made by the 
executor de son tort amount to the full value of the assets, the 
plaiutiil shall be nousuited ; but in trespass it shall go in mitiga¬ 
tion of damages only.” This position m founded, as it seems, on 
an erfuietoion in 12 Mod. 47 ‘ 2 . ascribed to JI 9 U, C. J.; but as Lord 
Ellenborough, in Mountford v. Gibson, 4 East. 443., justly re¬ 
marked,, it is directly contiar, to the opinion of Holt, C. J. itj 
Whitehall v. Squire, Cartb. 104. The acknowledged accuracy of 
Carthew’s Reports may induce a suspicion that the reporter in 
12 Mod. was mistaken; more e»p< ciatly as in p. 472. of that report, 
llolt is made to contradict what he lmd asserted in p. 471 . Iruleed 
there does not appear any reasonable ground of distinct ton between 
Jhc actions of tiespass and tro\ er, as to this point. 
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In debt upon bond against the defendant as executor*, he 
pleaded a judgment which he had recovered against the de¬ 
ceased, and so justified by way of retainer. Replication, 
that the defendant was executor de son tort. Rejoinder, that 
aftcF the last continuance, the defendant had obtained letters 
of administration. On demurrer, it was objected, that the 
rejoinder was a departure fjom the plea. But the court held 
that it was well enough; because tlie plea did not expressly 
admit, that defendant had proved the will,'but only admitted 
the defendant’s executorship according to the declaration. 
B;y the replication it appeared, that the defendant was not 
charged as a rightful but as wrongful executor, w Inch could 
not appear on the declaration, the method of declaring 
against both of them being the same. And the rejoinder set 
forth a matter, which made the acting as unlawful executor 
justifiable; for the subsequent administration related to the 
death of the intestate, and purged the precedent wrongful 
executorship, so as to give the defendant the benefit of re¬ 
taining. 

Evidence .—In all questions respecting personaUif the pro¬ 
bate or letters of administration, with the will annexed, are 
the only legal evidence of the will. 

Trespass for taking goods\ On not guilty, the defendant 
admitted that the goods had been m the possession of the 
plaintiff, but insisted that he, the defendant, had a property 
m them as executor of I. S. and produced the original will, 
by which he was appointed executor. But, per Raymond, 
C. J. “ I cannot allow the original v\ ill to be evidence to 
prove a property in an exei utor; the probate must be pro¬ 
duced; for, perhaps, the ecclesiastical court will not allow 
this to be the testator’s will. Besides, until probate, a man 
dies intestate; and, if the executor dies before probate, his 
executor shall not be executor to the first testator.” 

Where a probate of a will is lost, the ecclesiastical court 
never grants a second probate, but they will exemplify the 
first, and such exemplifications are admissible in evidence'. 

A retainer may be given in evidence on plene administra- 
vit*; but debts of a higher nature subsisting cannot*. 

In an action at the suit of an executor, if the estate of 


a Vaughan v. Bro^n, Sir. 110(1. Andr. c Pei cur. in Sheplicid v. Shortliose, 
338 . 7 Mod. 374* Leach’s ed. and Str. 4 iJ. 

MSS. d Plumer v. Marrhant, 3 Burr. 13 S 0 . 

b Coe v. VVesternham, N01 folk Sumni. e Bull. N. P. 141 . 

' Ass. 1735 . Seiji. Leeds.’ Ms. 
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the testator is insolvent, a person who has an unsatisfied do 
mand upon such estate, is not a competent witness for the 
plaintiff*. 

Upon plene administravit et issint riens inter mains g , if it 
be proved, that executor hath goods in his hands, which 
were the testator’s, he may give in evidence, that he hath 
paid to that value of his own money, and need not plead it 
specially. 

In case against executor, upon plene administravit h , the 
plaintiff must prove his debt, otherwise he shall recover but 
Id. damages, though there be assets; for the plea admits the 
debt, but not the amount. 

Judgment. —On a plea of plene administravit generally, 
by an executoi 1 , the plaintiff may immediately take judg¬ 
ment of assets quando acciderint (48). In debt or scire facias 
on this judgment, evidence of such assets only as have 
come to the executor’s hands since the judgment will be 
received 11 . 

Judgment against an executor, in covenant broken by him¬ 
self, shall be dc boms tedatorisj for it is the testator’s 
covenant which binds the executor as representing him; and 
therefore he must be sued by that name 1 . 

In like manner upon an obligation made by testator for 
the peifoimanre of covenants, judgment in debt on the bond 
for a breach of covenant by executor, shall be de bonis tes - 
tatorh m . 

So in debt against an executor on a bond made by testator", 
if the defendant plead non est factum, and it is found against 
him, judgment shall be for the debt and damages dc bonis 
te.stat’ ris; for the executor cannot know whether it be the 
deed of the testator or not. 

In debt on bond against an executor, if the defendant 
plead “ fully administered,” and any assets are found in his 
hands, although they be not to the value of the debt, yet 


f Ciaig V. Cuudcll, i Camp N.'P. C. 
381 . 

K 1 Inst. n. 

1 » Per Holt, C. J. Shelley’s case, Salk, 
i Nocll r. Nelson, s Saund. <js6 . 


K Taylor v. Holman, Bull. N. P. 169. 

1 Collins v.lhioughgood, Hob. 188 . 
mCastilinn v. Executor of Smith, 
Hob. 283 

n Bro. Abr. Exor. pi. 109. 


(48) See the form of this judgment in 2 Saund. 216 , 217 . 
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the plaintiff shall have judgment for his whole debt de bonis 
tcstatoris *» (49). „ 

In debt against two executors 1 *, if they plead severally by 
several attomies “ fully administered,” and the jury find 
that; the one has assets and the other has not, the judgment 
shall be against him only who is found to have assets, and 
the other shall go quit, * 

Where the cause of action is such, that the executor 
might have declared in his own right, he is liable for costs, 
if he is nonsuited 1 *, 

o Lee v. Ridford, adjudged on error, Exch. Ch. 1 Roll. Abr. 929. (B.) 

in Exth Ch. I Roll. Rep. 58 . pi. 5 

p Bellew v. Jackledcn, on error in q Grim stead v. Shirley, 2 Tannt. 116. 


(49) But see Harrison v. Beccles, cor. Ld. Mansfield, C. J. Lou¬ 
don sittings, 1769 , cited in Erving v. Peters, 3 T. R. 688 . 
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FACTOR. 

Of the Nature of the Employment of a Factor—Power 
and Authority — fLien—Liability of Principal — Evi¬ 
dence. 

Of the Nature of the Employment of a Factor.—A factor or 
broker is an agent, who is commissioned by a nit reliant or 
other person to sell goods for him, and to recei\e the pro¬ 
duce. Foreign factors are agents lcsiding here, commis¬ 
sioned by merchants resident abroad, or the contrary. Home 
factois arc agents rrsident in F upland, commissioned l>y 
merchants also resident m England. 

A factor is usualiv paid for his trouble, by a commission 
of so much per cent, on the goods sold. But sometimes he 
acts under a dd credere commission (1), in which case, for 


(l) ** Del credere is an Italian mercantile phrase, which has the 
same signification as the Scotch word warrandice , or the English 
word guarantee. A factor who has general outers to dispose of 
goods for his principal to the best advantage, is hound to exercise 
that degree of diligence which a prudent man exercises in his own 
affairs, and consequently the factor is authorized to dispose of the 
goods according to the best terms which can be obtained at the 
time; and if it shall appear that he has done so, and that he has 
sold the goods to persons in reputed good circumstances at the 
time, and to whom at that time he would have given credit in his 
own affairs, he will not be liable to his principal, although some 
of these should fail; and for such trouble the factor is generally 
paid by a commission of so irtucli per cent, upon the goods sold. 
According to the above practice, the principal runs all the risk, 
and the factor is sure of his commission whether the event be fa¬ 
vourable or not. Many merchants do not choose to run this risk, 
and to trust so implicitly to the prudence and discretion of their 
factor; and, therefore, the agreement called $el credere was in¬ 
vented, by which the factor, for an additional premium beyond the 
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tin additional premium beyond the usual commission, he 
undertakes for the credit of the persons to whom he sells the 
goods consigned to him by his principal. 

Power and Authority.—K factor, as such, has not any au¬ 
thority to pledge, but only to sell the goods of his principal 4 . 
Hence, if a factor pledge the goods of his principal, the latter 
may recover the value of them in trover, against the pawnee, 
on tendering to the factor what is due to him, without making 
any tender to the pawnee b (*2). 

The same rule holds with respect to a bill of lading which 
has been endorsed to a factor by his principal; for the bill of 
lading, which is the symbol of the delivery of possession, 
cannot give a factor a greater authority Rian the actual pos¬ 
session of the goods themselves. Hence, as a factor cannot 
pledge the goods of his principal®, by a delivery of the 
goods, so neither can he do it by an endorsement and delivery 
of the lull of lading; for, although the endorsement of a bill 
of lading gives the endorsee an irrevocable right to receive 
the goods, where it is intended as an assignment of the pro- 

4 Paterson v. Tash, Sti. 1 J7S, per Lee, b Daubigny v. Duval, 5 T. R. 604. 

C. J Mai tint v. Coles, I M & S. 140 . c Newsom v. 'I horn tun, 0 17. 

and Shipley v. Kytner, 1 M. & S. 484 . 


H-ual commission, when he hells his goods on ciedit, bt comes hound 
to warrant the soUmcy of the purchases.” Arg. Mackenzie v. 
Si oft, 6 llio. J\ l\ 287- Tomlin’s ed. 

In Grove v. Dubois, 1 T. R. 112. the edict ofa commission del 
credere was dreusstd in the Couit of King’s Bench, and that court 
decided, ihat it was not meiely a conditional undertaking and 
guarantee from the person taking it, that he would pay if borne 
other person did not, but that it was an absolute engagement from 
lmn, and made him liable iu the first instance; and the same doc¬ 
trine was acquiesced in, and acted upon iu Bize v. Dickuson, 
1 T. R. 28.5. cited iu Rosier v. Eason, 2 M. & S. 112. Hence, 
where <1 factor, under a commission del credere , sold goods, and 
took accepted* bills from the purchasers, which he endorsed to a 
banker at the place of sale, ‘and having received (he banker’.-, bill 
(payable to the factor’s order) on a house iu Loudon*endorsed and 
transmitted it to bi$ principal, who got it aceepled ; it was holden, 
that on the failure of the acceptor and drawer of this bill, the 
factor was answerable for the amount. Mackenzie v. Scott, 6 Bro. 
P. C. 280. Tomlin’s cd. 

(-2) Where a factor pledges the goods of his principal as his own, 
the pawnee rauuot claim to retain against the principal for the 
amount of the factor’s general lien at the time of the pledge. 
„\J. Combie v. Davies, 7 East, 5. 
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perty in the goods, yet it will not have that deration, where 
it is intended as a deposit'only, by a person,' y$io is not au¬ 
thorised to make such deposit (3). ■ 

Where goods fire permitted to remain at :& wharf in the 
name of a broker, who is accustomed to deal in the article, 
and the broker sells them, the principal .will be bound by 
such sale, although he did not expressly authorize the broker 
to sell*. 

A factor may sell on credit 8 , although not particularly 
authorized by the terms of -liis commission .so to do (4). 

Where plaintiffs consigned goods to their factors, who not 
having funds to pay the, freight and duties, agreed with the 
defendants that they’should take charge of the consignment, 
pay the freight and duties, and sell the goods, and have one 

d Pickering v. Busk, 15 Kast, 33 . See e Per Willes, C. J. Wilks, 406. Per 
also Whitehead v. Tuckett, 15 Eaat, Cliambre, J. a Bos. &t Pul. 439. 
400 . , 


(3) In the case cited (c), as an authority for this position, the 
party to whom the factor had pledged the bill of lading, had not 
any notice that he was dealing with a factor; the indorsement by 
the principal was a general indorsement: but it was observed, by 
Lawrence, J., that the letter of advice which brought the bill of 
lading might have been inquired for, and that would have shewn, 
that the person who pledged the bill was factor only, and not ven¬ 
dee of the goods. 

(4) ** It has been objected, that a factor, by virtue of a general 
authority, cannot sell on credit; if lie do so, it Is at his own risk, 
and the owner is not obliged to accept the vendee as his debtor; 
and it does not in the present case appear that he had any special 
authority. And for this purpose several passages were cited out of 
the civil law books .as to the nature of a factor. To this l shall 
answer, that the nature of dealing is now quite altered, of which the 
courts of law must take notice; for constant and daily experience 
shews, that factors do sell upon credit without such a special au¬ 
thority. If it were otherwise, it would be the greatest prejudice to 
trade; and we ought always, and as much as we can, and as far as 
is Consistent with the rules of law, to do every |bin£ for promoting 
the trade and commerce of the nation.” Per Willes, C. J. deli¬ 
vering the opinion of the court in Scott v. Surman, Willes, 406, 7. 
N. “ An agent employed generally, to do any act, is authorized to 
do it only in the usual way of business. Hence, & stock is sold 
usually for ready money only, a broker employed to sell stock can¬ 
not sell it upon credit, without a special authority, although acting 
bon& tide, and with a view to the benefit of his principal.” Lord 
Ellenborough, C. J. Wiltshire v, Sims, I Camp. N. P. C. 258. 
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half the usual commission on such sale; and defendants 
accordingly pft$l the freight and duties, and received the 
goods, after which the factors became bankrupt, having before 
informed defendants thaf the goods were the plaintiffs’; but 
defendants notwithstanding .sold the goods: held that on 
trover by the plaintiffs, the defendants had not a right to 
retain for the freight and duties after deducting the balance 
due from the factors t§ the plaintiffs at the time of the bank¬ 
ruptcy f . 

Where C. consigned goods to M., their broker, upon a del 
credere commission, for sale, and drew bills on him in 
advance, which M. accepted but never paid, and afterwards, 
without the knowledge of C., placed; the goods with H., 
another broker, upon a del credere commission, and upon an 
agreement to divide the commission with him, and obtained 
his acceptances for the amount, and II, sold the goods and 
afterwards became bankrupt, and his assignees received the 
proceeds of those sales, and the acceptances of H. were 
proved under his commission, and a dividend received upon 
them: held that the assignees of H. were liable to the as¬ 
signee of C. who had also become bankrupt, for the amount 
of the proceeds, in an action for money had and received*. 

Factors may be bankrupts’ 1 . 

t 

By stat. 81 Geo. 2. c. 40. s. 11. Factors, employed to buy 
or sell cattle by commission, are prohibited from buying 
either directly or indirectly, on their own account, (except 
for the necessary use of their families) live cattle, sheep, or 
swine, in London, or within the bills of mortality, or at any 
place whilst the cattle are on the road to London for sale; 
and, by the same clause, such factors are prohibited from sell¬ 
ing, either by themselves or their agents, such cattle, &c, 
in London, or within the bills of mortality. Penalty, double 
the value of the cattle sold; to be recovered by application 
to J. P., one moiety to prosecutor, and the other to the poor 
of the phrish where the offence was committed., 

.When goods are consigned to joint factors 1 , they are in 
the nature of co-obligors, and are answerable for one another, 
for the whole. 

' According to the general rule of law, a sale by a factor 
creates a contract between the owner and buyer*; and this 


f Solly v. Rathbone, 2 M■*& 8. 298. 
Cockrftti v. Irlam, sM.&S. 301. 
Stat- & G. 2. c. 30. s. 39. 
i Godfrey v. Saunder*, 3 VVils. 114 . 
k Per Lee, C. J. in Scrims!)ire v. Al¬ 


der ton, London Sittings, Sir. 1183 . 
where t,hc jury, however, found a 
verdict against the opinion of the 
judge. See also exp-Murray, Cfi¬ 
ll. £.,,379. 5 th ed, 
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rule holds even in cases where the factor acts upon a del 
credere commission. II$nce, if a factor sell goods, and the 
owner gives notice to the buyer to pay the price to him and 
not to the factor, the buyer will not be justified in niter- 
wards paying the, factor; and the owner will be'entitled to 
recover the price in an action against the buyer, unless, the 
factor has a lien on such price 1 . 

If goods are bought by a broker™, who does not mention 
the name of his principal until he (the broker) has become 
insolvent, the principal cannot set otf the price of the goods 
against a debt due to him from the broker, but is still liable 
to the vendor. 

But where a factor acting under a del credere commission", 
sells goods as hiS own, and the buyer does not know of any 
principal, the buyer may, in an action brought against, 
him by the principal, set off a debt due to him from the 
factor (5). 

The law has been settled by a variety of cases, that an 
unknown principal, when discovered, is liable on the con¬ 
tracts, which his agent makes, for him; but this rule must 
be taken with some qualification ; lor a party may preclude 
himself from recovering over agaiust the principal, by know¬ 
ingly fnaking the agent his debtor 0 . 

Goods sold by a broker for a principal not named, upon 
* 

1 Sec Driokwatcr v. Goodwin, Cowp. Morris v. C lea shy, l M- &S 576. and 

951 . " Blackburn v. Scholes, 2 Camp- 343 - 

m Waring v.Favrnck, 1 Camp. N-P.C. o Per 1 / 1 . Kllenborough in Paterson 

85. r. Gandascqui, 15 Cast, Gs. 

n George v. Clagct, 7 T. R. 355). See 


( 5 ) Where n factor to a person beyond sea buys or sells goods 
for'the principal in his own name, an action will lie against him or 
for him, in his own name; for the credit will be presumed to be 
given to him in the first case, and in the last tlie promise will he 
presumed to be made to him, and. the rather so, hs it is so much 
for the benefit of trade. Gonzales v. Sluden, T. 1 Ann. London 
sittings, Salk. MSS. Bull. IN. P. ISO. “ Where the principal 
resides abroad, he is presumed to be ignorant of the circumstances 
of the pnrty with whom his factor deals, and therefore the whole 
credit is considered as subsisting between the contracting parties.” 
Per Chambre, J. in.Houghton v. Matthews, 3 Bos. & Pul. 490 . 
“ There may be a particular course of doling with respect to trade 
in favour of a foreign .principal, that he shall not be liable in' 
cases where a home principal would be liable.” Per Baylev, J. 
15 East, 69. 
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the terms, as* specified in the usual bought and sold notes, 
(delivered ofto the respective parties ,by the broker) of 
“ payment iiiohe month, money” may be paid for by the 
buyer to the broker within the month, and that payment 
may be made by a bill of exchange accepted by the buyer 
and discounted by him within the month, although such bill 
has a longer time to run before it become due**. 

Lien .—By the general usage of trade, where there is a 
course of dealings and general account between the mer¬ 
chant and factor, and a balance is due to the factor, he has 
a lien (6) on all goods in his hands for such balance of the 
general account, without regard to the time when, or on 
what account,he received the goods* (7). 

With respect to this general lien, it is to be observed. 

First, That it will not attach until the goods come into 
the possession of the factor'. 

Secondly, The lien exists during such time only as the 
factor has possession of the goods; for if he should part 
with the possession after the lien has attached, the lien has 
gone*. * 

It is to be observed, however, that where a factor is in 
advance for goods by actual payment, or where he sells 
uuder a del credere commission, whereby he becomes re- 

p Favenc v. Bennett, n F,ast, 36 . r Kinloch v. Craig, 3 T. R. 119,7.93. 
q Krugerv. Wilcox, Ambl. 252 . Car- s See.Sweet ▼. Fyttk, i East, 4. anil 

diner v. Coleman, cited 1 Burr. 4 y 4 . Buller, J. in Lickbanow v. Mason, 

and per Buller, J. 6 East, 23 .11. S. P. 6 East, 27.11. 


(6) “ There are two species of liens known to the law, namely, 
particular liens and general liens. Particular liens are, where per¬ 
sons claim a right to retain goods in respect of labour, or money, 
expended on such goods; and those liens are favoured in law. 
General lieus are claimed in respect of a general balance of ac¬ 
count ; and those are founded in custom only, and are therefore to 
be taken strictly.” Per Heath, J. 3 Bos. & Pul. 4£)4. 

{7) “ That a factor has a lien for his general balance is a point 
’ too well established to be* disputed. The general principle upon 
which such lieu has been allowed, seems to be for the convenience 
of trade, and with a view to encourage factors to advance money 
upon goods in. their 'possession, or which must come to their 
hands as factors.” Per Chambre, J. in Houghton v. Matthews, 
3 Bos. & Pul. 488, 9. N. This lien is an insurable interest. Park's 
Ins. ]]. 
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sponsible for the price, he has a lien on the, price, ^though 
he" should have parted with the possession of jfhagqpds*. , 

* And this rule holds, although money should have been 
advanced by the factor, at the time when he-knew that the 
principal was in insolvent circumstances". / * 

But where a factor has hot any special claim on the goods, 
and he has disposed of them, whereby he has lost the ad¬ 
vantage arising from possession, the debt is to be considered 
as the debt of the principal, and the factor has no lien on 
the price. 

The plaintiff, who was resident in Ireland, employed two 
persons, as his factors.in London, to sell goods for him, 
which he had sent fd them*. The factors sold these goods 
to J. S. for a heftain sum; the plaintiff not knowing to 
whom they were sold*?and J. S. not knowing that they be¬ 
longed to tlie plaintiff, the goods having been delivered to 
him as the goods of the factors. The factors, before pay¬ 
ment, became bankrupts, and their debts were assigned by 
the commissioners to the defendant, who afterwards re¬ 
ceived’from J. S. the money for the goods. The plaintiff 
having brought an action against the defendant for money 
had and received, the case was reserved by Holt, C. J. for 
the opinion of the Court of King's Bench, who gave judg¬ 
ment, after argument, for the plaintiff This case was after¬ 
wards cited before Parker, C. J* at the London Sittings,- 
and allowed to be law ; because, though it was agreed, that 
payment by J. S. to the factors, with whom the contract 
was made, would have idischarged J. S. as against the prin¬ 
cipal, yet the debt was not in law due to the factors , but to 
the person whose goods they were; and therefore, it was not 
assigned to the defendant, by a general assignment of their 
debts,' but remained due to the plaintiff as before; and 
having been paid to the defendant, who had not any right 
to have it, it must be considered in law as paid for. the use 
of him to whom it was due; and, consequently, an action 
might be maintained by him as for money had and received 
to his n^e. , . 

The plaintiffs, who were partners, resident beyond sea, 
consigned a quantity of tar to R. S., the bankrupt, brother 

+ 

\ & 

t See Drink water v. Gopdwin, Cowp. opinion of the court in Scott v. Sur-,. 

! ® SI * . 'f man, Wiliest, 405'*: reported also in' 

u Foxcroft v. Devonshire, 3 Bnrr. 93 1'. Bulk N. P. 49. ed. Gth. by the name 

x mrratt v. Cntluin, T. 9 Ann.B. R. of Garret v, Cnlium. 

stated by Valles, C. J. delivering the 



FACTOR. 


T#> 

► 

of Ofle of the tKaintiffs, as their factor^. I 1 here had beery 
mutual de^hip^hetweeijn the J two brothers, the accounts of 
Which wetbttnfca unsettled. * The ship and goods arrived in 
the Thames* from Carolina. The factor, having received 
the bill Of lading, sold the tar to J. S., upon an agreement 
that it should be paid for in promissory notes, payable four 
months after the delivery of the goods. A few days after 
the sale, the vendee gave the factor, in part payment, two 
promissory notes. Soon afterwards the factor committed an 
act of bankruptcy, and the defendants were chosen assignees 
under the commission. The bankrupt delivered up the 
two notes to the assignees, and they received the money due 
upon them. They likewise confirmed the sale, and set¬ 
tled the account with the vendee, and received the balance. 
An action for money had and received having been brought 
by the plaintiff's against the assignees, for the recovery of 
the money received on the notes, and the money received 
on the settlement of the account, it was holden, that the 
plaintiffs were entitled to recover both sums; Willes, C. J. 
(who delivered the opinion of the court) observing, as to 
the first., that the notes, having been in the hands of the- 
bankrupt at the time of his bankruptcy, were capable of 
being distinguished from the rest of the bankrupt’s estate, 
and therefore could not be applied to the bankrupt’s debts; 
consequently the plaintiffs Were entitled to recover the 
value of those notes which had been received by the de¬ 
fendants; in like manner as if the goods had remained in 
Specie, unsold in the bankrupt’s hands at the time of the 
bankruptcy, the plaintiffs might have recovered them in an 
action of trover. As to the second sum, the general rule 
was, that if a person received money, which ought to be 
paid to another, an action would lie as for money had. and 
received; that the assignees having received the money 
wlpch. belonged to the plaintiff's, they-ought to have paid it 
to the plaintiffs, and not having done so, tills action would 
lie against them for so much money had and received to the. 
use of the plaintiffs. 

Thirdly, A-factor has not a lien in respect of debts which' 
have accrued previously to the time at which his character 
of factor commenced. * 

A., a factor, sold the goods of B., in his own name*, to C.; 

y Scott and another v. Surrpan and z Houghton v.lUattliews, per HcatU, 
others, assignees of R. S a bank- Rooke, ana Chambre, Js. A Ivan ley, 

nipt, Willey, 400 . cited by Lord C. J. disscnlicutc .3 Bos.& l*ul. 4 $&. 
Efienhorongh, delivei iug judgment 
in Taylor v. Pluraer, 3 M. & S. 575 . 
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Cwithout paying for. these goods, sent another parcel of 
goods to A. to sell forhim,pot having ^ployed A. as a 
factor before. C. became bankrupt, and his assignees claimed 
the goods sent by C. to A., which still remainqd t urisold, ten¬ 
dering the charges upon those goods. A. refused to deliver 
them, claiming a lien upon them for the price of the for¬ 
mer goods sold by him to C., the balance between A. and 
B., being in favour of A. An action of trover having been 
brought by the assignees, against A., for the value of the 
gbods sent by C., it was holden, that they were entitled to 
recover, 

. Liability of Principal .—The maxim, that,the principal is' 
chilly responsibly, for.,,the' acts of his agent, universally pre¬ 
vails both in cdkftsof- law and equity*. # 

Upon this principle it was holden, by Holt, C. J., that 
a merchant was answerable for the deceit of his factor, 
who had sold some silk to the plaintiff, as silk of a 
superior quality, knowing it to he silk of an inferior qua¬ 
lity” (8). 

Evidence .—It is a general rule of evidence, that where a 
witness has a direct interest in the event of a cause, his tes¬ 
timony canno^ he received. But, from necessity, an excep¬ 
tion has been introduced in the case of factors and brokers, 
because, from the nature of the transaction in which they 
are engaged, the contracts they make for other persons can¬ 
not be proved without them. Hence, it has been holden 6 , 
that a factor is a good witness to prove the contract of sale, 
in an action by the principal, for the price of the goods sold. 
And, in a late case*, it was determined, that there was not 
any difference, iti point of interest, between a person who 
sells,upon commission, and one who is to have a share of 
the profit; and, consequently, that a person who was em¬ 
ployed to sell gpods, and was to receive for his trouble what¬ 
ever money he could procure for them beyond a stated sum, 

■ * 

• 4 T. It. 66 . per Kenyon, C. J. c Dixon v. Cooper, 3 Wilt. 40 . 

4 1 » »■ Nichols, Salk. SHJ). Per d Benjamin v, Porteos, 2 H. Bl. 590 

- Holt, C. J. at Nisi Print. per Heath and Hooke, Jt. 


(8) But s6e 9 H. 6. 53. b. cited in Bro. Abr. Actions sur le case, 
jpl. 8. where it was said by the court, if my servant sell false stuff, 
an action on the case does not lie against me, unless he sold it 
through uty covin or by my command. 
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Was A edrrtjpetfent witness to prove, the contract between the 
seller andpu^r(9). 


(9) Eyre, C. J. differed from the two judges, conceiving that 
** this was not simply a contract that the witness made for another, 
but for another and himself. His profit was not to arise from the 
profit of the principal, but was collateral to and beyond it. He 
could not wrong the principal, but he might wrong the person 
with whom he dealt, by screwing him up beyond the real value of 
the goods, for the sake of his own profit, and therefore he had a 
separate interest to establish a particular contract.” The C. J. 
admitted, however, that, if the )>rift&jpk&hlpoa which the two 
judges relied, viz. there was not any dnfbreoee in point of inte¬ 
rest between a person who sold upon commission, and one who 
was to have a share of the profit could be supported, the evidence 
ought to be received. 
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FISHERY. 

I. Of the Right of Fishing in the Sea , and in the 
Creeks and Arms thereof and in fresh Rivers. 
II. Of the different Kinds of Fishery—Several Fishery 
—Free fishery—Common of Fishery. 


I. Of the Right of Fishing in the Sea , and in the Creeks 
and Arms thereof and in fresh Rivers. 


“The right of fishing in the sea*, and the creeks and 
arras thereof, is originally lodged in the crown, in like man¬ 
ner as the right ot‘ fishing in a private or inland river is ori¬ 
ginally lodged in the owner thereof. But although the kmg 
is the owner, and as a consequent of his property, hath the 
primary right of fishing in the sea, or creeks or arms thereof, 
yet all the king’s subjects in England have regulaily a hhuty 
of fishing in the sea, and the creeks and arms thereof, as a 
public common of piscary, and may not, without injury to 
their right, be restrained of it, unless in such places, credos 
or navigable rivers, where the king, or some particular sub¬ 
ject, hath gained a propriety exclusive of that common li¬ 
berty, either by the king’s charter or grant, or by custom and 
usage, or prescription.” It appears from this passage, that 
Lord Hale thought an exclusive right of fishery in an arm of 
the sea might belong to a subject 6 . And of this opinion weie 
the Court of B. 11. in Carter and another v. Murcot and ano¬ 
ther, 4 Burr. SIO'S. where it was decided, that a plea, which 
prescribed for a several fishery in an arm of the sea, was 
good; but it was there said, that, t as the presumption in such 


Ld. Hale, Demure marls, p. l. c. 4 . 
Hargrave’s Tract!, vol. l, p. 11. See 
also the cose of the Royal Fishery of 
the Banne„ Dar, 11 , 6$. 

vt 


li See also 8 Ed. 4.19. a. 4 T. R 437. 
S. P. admitted hy Kenyon, C. J. a «4 
Ashhnrot, J, 
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case was in favour of the king and the public, it was incum¬ 
bent on the plaintiff to prove his exclusive right, agreeably to 
the rule laid down by Lord Hale, in 1 Mod. 103. tlmt if any 
one will appropriate a privilege to himself, the proof lies on 
his side. In Ward v. Crcswelt, Willes Rep. 2(13. and 16 Vin. 
Abr. 334. tit. Piscary (B.) S. C. the court held, that all the 
subjects of England, of common right, might fish in the sea, 
it being for the good of the commonwealth, and for the sus¬ 
tenance of the people of the realm, and that therefore a pre¬ 
scription for it as appurtenant to a particular township was 
void, and as absurd as a prescription would be for travelling 
the king’s highway, or for the use of the air as appurtenant to 
a particular estate. ' 

To trespass for fishing hr the plaintiff^ fishery', defendant 
pleaded, that the place is an arm of the sea, in which every 
subject has a right to fish; the plaintiff in his replication' 
claimed an exclusive right by prescription, traversing the ge¬ 
neral right. It was holden, that this was a bad and imma¬ 
terial traverse, and might be passed over by the defendant, 
and that it M as competent to him to traverse the prescriptive 
right of the plaintiff stated in the replication. 

In Bagott v. Orr, 2 Bos. & Pul. 472. the court seem to 
have been of opinion, that prima facie every subject has a 
right to take fish found on the sea shore between high and low 
water mark, but that such general right might be restrained 
by an exclusive right in an individual. 

Fresh rivers, of what kind soever, of common right belohg 
|to the owners of the soil adjacent* 1 ; so that the owners of the 
one side have, of common right, the propriety of the soil, 
and consequently the right of fishing, usque Jilum aqiuc . and 
the owners of the other side the right of soil or ownership, 
and fishing unto the Jilum aquae on their side. And if a man 
be owner of the land on both sides, in common presumption 
he is owner of the whole river, and hath the right of fishing 
according to the extont of his land in length. But special 
usage may alter that common presumption; for one may have 
the river, and others the soil adjacent; or one may have the 
river and soil thereof, and another the free or several fishery 
in that river. 

i 

c RicbardsAn v. the Mayor, See. of Or- d Lil. Hale, Do 3 % re Maria, p, l . c. f . 
ford, 9 H. Bl. 189 . Hargrave’s Tracts, vol. l. p. 5 . Da* 

vis's R. 57. a. b. 
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II. Of Uie different Kinds of Fishery—r*StevqjrQ l l Fishery 

—Free Fishery*—Common of Fishery, 

» • 

* A several fish pry ia where a person has an exclusive 
right of fishery, either in his own soil, or in the soil of 
another a (l). 

He who has a several fisheiy is not necessarily the owner 
of the soil f ; but as the exclusive right of fishing is an inci¬ 
dent to the ownership of the soil, it will be presumed, until 
the contrary be shewn, that such right resides in the owner 
of the soil. Hence', teT an action of trespass for an injury 
to a right of several fishery, it' is a good plea that the soil 
and freehold belong to defendant* (2). To this, however, 
the plaintiff may reply title to the several fishery, either by 
prescription or grant, thereby rebutting the presumption of 
the right pf several fishery being still vested in the owner of 
the soil. 4 

If a poison be seized of a river h , and by deed grant a se¬ 
veral fishery m the same, and makes' livery of seisin secun¬ 
dum form am carlo?, the soil does not pass; and if the river 
become thy, the grantor may take the benefit of the soil, for 
a particular right only passed to the grantee. 

A prescriptive right to a several fisheiy in a navigable 
river may pass as appurtenant to a manor 1 2 . A right of 

t Fifz Ahf. pi. <27. cites M. CiO Pastou, J. is H. 6. 30. a. Fitz. Abr. % 

H. 6. 4 . Barrc, pi. so. 8. C. 

f Uiirgravc'b Note, Co. Lilt. 122. a. 11 . b t Inst. 4 b. 

(/)■ i Rogers v. Allen, 1 Camp. N. P. C. 

g 17 E. 4 . 6. b. 19 Ed. 4. b. Per 309 . 


(1) “ In order to constitute a several fishery, it is requisite that 

the party claiming it should so far have the right of fishing inde¬ 
pendently of all others, as that no person should have a co-exten- 
8ive right with him in the object claimed. But a partial indepen¬ 
dent right in another, or a limited liberty, does not derogate from 
the right of the general owner.” Per Lord Mansfield, C. J. deli¬ 
vering the resolution of the court, Seymour and others v. Ld. Cour¬ 
tenay and others, 5 Burr. 2814. ^ 

(2) See also 10 H. 7 * 24. b. 28. b. a case very clearly reported ; 
but it is said there, that the plea is not good, unless it conclude 
with praying, whether plaintiff shall have his action without shewing 
title. Per Brian, J. hut 20 H. 6. 4. a. IVewtou, C. J., CV B. 
was* of opinion, tfiepfea might be concluded either way. 
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fishery is divisible, and may be abandoned as to part, while 
another -,p§rt^is preserved. Hence, an exclusive right to 
dredge for ,oy6t^r8 may subsist as appurtenant to a manor, al¬ 
though, it: fttlfor all the Ring’s subjects to catch floating 

fish, therein/ 0 

Trespass for freaking and entering his close, and fishing in 
separali piscaria sua % and for taking pisces suos k . After 
verdict, exception was taken to the declaration in arrest of 
judgment, because it is said pisces suos. But the court were 
of opinion, that being in separali piscaria , it might well be 
said pisces suos , because they could not be taken by any other 
person. 

In Fontleroy v. Aylmer, Ld. RaynS»;&9, where the decla¬ 
ration stated that defendant, in separafcsup piscaria piscatus 
fuit , et pisces cepit, after verdict for plaintiff; an exception 
in arrest of judgment, directly the reverse of that in the fore¬ 
going case, was taken, viz, that the declaration had omitted 
the word suos; but the court thought the objection entitled 
to very little weight; because the plaintiff" having alleged, 
that it was his fishery, the fish there should be intended primA 
facie to. be his fish. 

Issu^gbeing joined upon a prescription for the sole and ex¬ 
clusive right of fishing over four places in a navigable river 1 , 
proof of a right of fishing over three of the four places 
was holden not to. support the right claimed; although 
it appeared that the trespasses complained of were commit- 
* ted in one of the three places over which the right was shewn 
to exist. 


Free Fishery . 

It is to be lamented, that the books do not afford materials 
for an accurate description of a free fishery. That this sub¬ 
ject is involved in doubt and uncertainty, will appear from 
the following passages, extracted from the writings of Mr. 
Justice Blackstone.and Mr. Hargrave. 

Mr. J. Blackstbne, having defined common of fishery to 
be a liberty of fishing in another man’s water®,* states a free 
fisheiy to be an exclusive right of fishing in a public river, 
and adds, “ that it is a royal franchise, and is considered as 
such in all Countries where the’ feodal polity has prevailed; 

k Child r. Gretnhill, Cro. Car. 553. 1 Rogers r. Allen, i Camp. N. P.C. 
Sir Wm. Jones, 440. S. C, 3oo. 

ji a BJ. Com. 39, 40. Ed. is. 


f 
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though the making such grants, and thereby appropriating 
what seems to be unnatural to restrain, the use of running 1 
Water, was prohibited for the future by King John’s great 
charter; and the rivers that were fenced in bisline were 
directed to,be laid open. Tins opening wag extended, by 
the second and third charters of Henry III. to those also 
which were fenced under Richard I., so that a franchise of 
free fishery ought to be as old as the reign of Henry II. 
This differs fiom a several fishery, because he that has a se¬ 
veral fishery must also be (or at least derive his light from) 
the owner of the soil, which in a free fishery is not requisite. 
It differs from a common of piscaiv, m that the fiee fishery 
is an exclusive rightrttii$common of piscary is not so; and 
therefore, in afiee fishery*, a person has a piopeity in the fish 
before they me cauglU; in a common of piscaiy, not until 
, afterwards Some, indeed, have consulticd a tier fishery, 
not as a royal fianchise, but merely as a private giant of a 
liberty to fish m the several fishery ot th» giantoi. Hut the 
considering such right as oiigmally a flower of the pic roga- 
tive, till lestiaincd by Magna Chaita, and di uu u by loyal 
giant, previously to the reign of llichaid 1., to such as now 
, claim it by piescnption, and to distinguish it, as we liavc 
done, from a .sum// ami a com in on of fishery, may ^rc move 
some difficulties, in reaped to tins matter, with which our 
books are embai ra*>hod.” 

On this passage Mr. Ilaigrave made the following ic- 
. 'jnark n :,“ Both parts ol this description of a fiet Jidieiy 
seem disputable. With regard to the lirt part, though 
for the sake of distinctum it might be moie conuinenc 
to appropiutt'* fue fisheiy to the fianchise of fishing 
m public nvr is by dtovation licin the uown; and though 
in other countries it ruay be so considered, yet, from the 
language of our hooks, it seems as if, iti our law, piactice 
baa extended this .kind of fisheiy to all stiearns, whether 
private Or public; neither the register nor other book pro¬ 
fessing any discrimination. Reg. 95. b. F. N. B. 88. G. 
Eitz. Abr. Ass. 422 17 E. 4. 6. b. 7. a. 7 H. 7.13. b. With 
respect to the 2d part, it is true, that in Smith v. Kempe, 
2 Salk. 637. Carth. 285. S. C. the court held free fisheiy to 
import an 'exclusive right equally with several fisheiy, 
chiefly relying on the writ in the Register 95. b. and the 
46 E. 3.11. a. But then this was only the opinion of two 
judges 0 against one p , who strenuously insisted, that the word 
* - 

n Haigiave's Co. T.itt. |29. a. n, 7 . 

• Holt, C. J. Dolb<iD, J. 


p Tyre, J. 
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libera\*4s'iA termini, implied common, and that many judg¬ 
ments tftrd 'precedents were founded on Lord Coke’s so con¬ 
struing i£ That; the dissenting judge was not wholly un¬ 
warranted, in the* latter part of his assertion, appears from 
two determinations a little before the case in question, viz. 
Upton v. Dawkins, 3 Mod. 97, where judgment was ar¬ 
rested in trespass for breaking and entering a free lishcry; 
because the declaration alleged the lish, taken to. be the tisli 
of the plaintiff: and Peake v. 'Pucker, cited in margin, 
Carth. 280. where judgment was arrested on the same 
ground.” 

After the preceding remarks were published, Mr. J. 
Blackstone, with that candour and liberality, which are the 
inseparable companions of true learning, added the follow¬ 
ing observation in a subsequent editioitof his Commentaries: 
“ It must be acknowledged, that the rights and distinctions 
of the three species of fishery are very much confounded 
in our law books; and that there are not wanting respectable 
authorities (see them well digested in Hargrave’s notes on 
Co. Litt. 122. (23),) wl)j$h maintain that a several lishery 
may exist distinct from fhe property of the soil, and that a 
free fishery implies no exclusive right, but is synonimous 
with common of piscary.” 

Whatever be the nature of free fishery, whether it be, as 
Mr. J. Blackstone supposes, an exclusive right, or as Mr. 
Hargrave seems to think, only the same with common of 
fishery; since the case of Smith v. Kempe, before mentioned, 
it is too late now to contend, that an action of trespass vi et 
armis will not lie for an injury to it (3). But it may admit 
of a’questiou, whether the declaration ought to state the fish 
taken to be the fish of the plaintiff. It seems, that such alle¬ 
gation ought not to be made. 

If aft issue taken on a prescription by defendant goes to the 
whole trespass, such issue being found for the defendant, the 
plaintiff will not.be entitled to costs, although a verdict be- 
found for him on the general issue*. 

q Vivian f. Blake, li East,263. 


(3) It should be remarked, however, that the declaration in Smith 
v. Kempe, was for breaking and entering the close of the plaintiff, 
and fishing in the free fishery of the plaintiff in the said close . See 
Carthew’s Rep. p. 285. 
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Common of Fishery. 

A common of fishery is a right of fishing in Common with 
other persons in a stream or river, the soil whereof belongs to 
a third person. r rhis does not differ in any respect from any 
other right of common % and trespass will not lie for an injury 
to it. A person having common of fisheiy in another’s land, 
cannot cut* the grass growing on the bank. 

Under ancient deeds recognising a right in the owner of an 
estate to have a weir across a river for taking fish 1 , if it ap¬ 
pear that su£h weir , was heretofore made of brushwood, 
through which the fish might escape into the upper part of 
the river, he cannot’fhiivemt into a stone weir, whereby the 
possibility of escape ^ debarred, except in times of extraor¬ 
dinary flood. 

> Salk. 637. . * Weld v. Hornby, 7 East, 19s, 

a 13 H. 8 . p. 13 . b. 
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CHAP. XXII. 

FRAUDS, STATUTE OF. 

Slat. 29 Car. 2. e. 3. entitled , An Act for Prevention 
of Frauds and Perjuries. , 

I. Introduction. The first ^ second i and third Sec¬ 
tions , relating to parol Demises; Assignments , 
and Surrenders. 

LI. T/ie fourth and seventeenth Sections , relating to 
Agreements. 

] 11. The fifth and sixth Sections , relating to the Exe¬ 
cution and Revocation of Wills. 


I. Introduction. The first , second, and third'Sections , 
, relating to parol Demises , Assignments , and 
Surrenders. 

Intro d uction .—.This statute, the wise provisions of 
which have been so often and so justly commended (l), is 
supposed to have been the joint production of Sir Matthew- 
Hale, Sir F. North, and Sir Leoline Jenkins, an eminent 
civilian*. Sir M. Hale, however, died a few months before 


a Sec Gilb. Gq. R. 171. and Ld. Keeper Guildford’* Life, p. 109. 


(I) Lord Nottingham used to say of this statute, that every line 
of it was worth a subsidy. Ld. Keeper Guildford’s Life by R. 
North, p. ihg. See also Chaplin v. Rogers, I East, 194, where 
Lord Kenyon, C. J. said, ** It is of great consequence to preserve 
unimpaired the several provisions of the statute of frauds, which is 
one of the wisest laws in our statute book.'* 
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* 

the act passed into a Jaw (2); and this circugi|t$ftce may 
possibly account for the inaccuracies, which ha4e$een dis¬ 
covered in the composition b . To detail all theMauses of 
this statute, and to notice the construction which jthey have 
received in a variety of decisions, would fer exceed the H- 
’ mits prescribed to this abridgment: it would, indeed, be in 
a great measure superfluous, since this arduous task has 
been already, in part, performed by a learned gentleman, 
who has signified an intention to complete his valuable 
treatise (3). The object of the present chapter will be 
merely to select such of the provisions of the statute of 
frauds as fall Within the scope of this work, and to subjoin, 
in a regular series, thec&ses which have arisen, and the deci¬ 
sions thereon. ; ^ 

Is/ Section. —By this statute, for prevention of many frau¬ 
dulent practices , which are Commonly endeavoured to he upheld 
by perjury , and subornation of perjury , it is enacted, that, 
M All leases, estates, interests of freehold, or terms of years, 
** or any uncertain interest of, in, to, or out of any mes- 
** suages, manors, lands, tenements, or hereditaments, made 
** or created by livery and seisin only, or by parol, and not 
w put in writing, and signed bv the parties so making or 
“ creating the same, or their agents thereunto lawfully au- 
* c thorized by writing, shall have the force and effect of leases 
V or estates at; will only.” 

Qd Section. —“ Except all leases not exceeding the term of 
*' three years from the making thereof, whereupon the rent 
“ reserved to the landlord, during such term, shall amount 
“ unto two-tbitd parts, at the least, of the full, improved 
* value of tfie. thing demised.” 

i Collecting the meaning of the first section 6 , by aid derived 

» 11. i 

b Sec Bong. 344 -n. c Per EUcnbnrougli, C. J. Crosby 

' v. Wadsworth, 6 East, 609.' 


(2) Sir M. Hale died on the 25th of December, 1676 ’i The par¬ 

liament met on the )5th February following, and this statute reJ 
ceived the royal absent oh the 16 th April, 1677* From the circum¬ 
stance of this statute not having passed until after the death of Sir 
M. Hale, Lord Mansfield inferred, that it could not have been 
drawn by him ; more especially as "the bill was introduced, in the 
usual manner, and not upon any reference to the judges.. See 
Wyrvdhara v. Ghetwyqd, 1 Burr. 418. 1 *' - w ' ■ ’ 

(3) a Treatise on*, the Statute of Frauds, by W. Roberta, of 
Lincoln’s Inn, 8vo. 1805. -I' 
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from the l^aguage and terms of the second, and the excep¬ 
tion thereby contained, I think, that the leases, &c. meant 
to be vacated by the first section, must be undei stood as 
leases of the like kind with those in the second section, but 
which conveyed a larger interest to the party than for a term 
of three years , and such also as were made under a rent re - 
served thereupon. Hence, where the plaintiff* 1 agreed by 
parol , with the defendant, for the purchase of a standiug 
c»’op of mowing glass, then growing in a close of the de¬ 
fendant’s, for a certain sum; it was holden, that the agree¬ 
ment was not a lease, estate, interest of freehold, or term 
of years, “ or art uncertain interest of, in, to, or out of 
lands created by parol,” within the, meaning of the lirst 
section, so as to be void on the gFOutad of nut having been in 
writing. 

In an action for the breach of an agreement, whereby the < 
defendant agreed to take of the'plaiutiff certain premises for 
15 years®, it appeared, by the evidence of an attorney, that 
he 4>iad prepared a draft of a lease, which he had sent to an 
attorney on the part of the defendant for perusal, who made 
some alterations m it, and returned it; that soon after, the 
defendant, being unable to perform the agreement, applied 
to the plaintiff to cancel it; to winch the plaintifl did not 
object, upon being mdcmiiifed against the expense which 
he had incurred; but before lie would try to let it again, he 
required the defendant to relinquish the agreement by writ¬ 
ing, whereupon the defendant wrote on the draft of the lease 
as follows: “ I hereby request Mr. Slnppey, to eudeavour to 
let the premises to some other person, as it will be inconve¬ 
nient to me to perform my agreement for them , and tor so 
doing, this shall be a sufficient authority. I. Dernson.” The 
defendant having refused to make any compensation, this 
action was brought. It was admitted, that at the time \yhen 
the agreerhefit for the lease was entered into, it was not re¬ 
duced into writing, nor was any memorandum made or 
note of it. It was objected, that the agreement was void 
by the statute of frauds; and Hmvkiqs v. Holmes, I P. 
Wms. 770. was cited. But, per Lord Ellenborouqh, L'. J. 
“ It is not necessary that the note in writing should be 
contemporaneous with the agreement. It is sufficient if it 
has been made at any time* and adopted by the party after¬ 
wards; and then any thing under the hand of th§ party, ex¬ 
pressing that he h?a entered into the agreement, will satjsiy 
ihe statute, which was only intended to protect persons from 

4 8. C. , 4 Shlppty*. Derrisonf's Esp.ty. P, C. 

m . * 
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having parol agreements imposed on them. % this dase, 
the indorsement says, that he was .unable to perform the 
agreement for the premises, and it is written on^the draft 
of the lease of those premises, which had been perused and 
altered by his own attorney. It is sufficient with respect ’to 
the case from Peere Williams, to observe, that was an 
agreement purely executory, and nothing more than the bare 
draft of the leased which was not signed by the party.” 

Any uncertain interest in land.'] The defendant had 
agreed f , by parol, that the plaintiff should have the liberty 
of stacking coals upon part of a close belonging to the de¬ 
fendant, for the term qf seven years; and that, during this 
term, tl»0 plaintiff shoqidhave the sole use of that part of 
the (4). After the plaintiff had, pursuant to this 
agreement, enjoyed the liberty of stacking coals for three 
years, the defendant locked up the gate of the (dose. The 
question was, whether this agreement was good for seven 
years? Lee, C. J. and Denison, J. were of opinion, that it 
Was; observing, that in the case of Webb v. Paternoster, 
Palm. 71. it was laid down, that the grant of a licence to 
stack hay upon land did not amount to a lease of the land; 
and, although it was said in that case, that such a licence, 
provided the 'grant were for a time certain, was irrevocable, 
yet it did not follow, that an interest in the land did* thereby 
pass. As the agreement, in the present case, was only for 
an easement, and not for an interest in the land, it did not 
amount to a lease; and, consequently, it was, notwithstand¬ 
ing the statute, good for seven years. Foster, J. concurred 
in opinion, that the agreement did not amount to a lease; 
but he inclined to be of opinion, that the words in the sta¬ 
tute, “ any uncertain interest in land,” extended to this 
agreement, and, consequently, that it was not good for more 
than three years. Lee, C. J. and Denison, J. were of opinion, 
that these words related only to interests, which areuqctertain 
as to the time of their duration. After consideration, it was 
holdeh, that the agreement, though by parol, was good for 
seven years. - * 

Shall have the force and efeet of leases at will only.]'' 

f Wood y. Lake; Say. Rep. 3, 


(4) From a Mb. note of this case it appears, that the considera¬ 
tion to be paid by thsfcplaintiff for the liberty of stacking the 
‘roals, was 20s. for eve# stack; ' 3 
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NotwitJjf1§||ding these words, a lease by parol, for a longer 
term'thantbree years, will enure as a tenancy from year to 
year. . 

In an action against a tenant*, for double rent, for hold¬ 
ing over after the expiration of his term, , and a regular no* 
tice to quit,' the first count in the declaration stated a hold¬ 
ing under a certain term, determinable on the I2th of May 
then last past; and other counts stated a holding from 
year to year, determinable on the same day. It appeared 
in evidence, that the defendant had held the premises for 
two or three years, under a parol demise for twenty-one 
years from the day mentioned, to which the notice to quit 
referred. It was contended at Jhifejfcfial, that the, holding 
should have been stated according to the legal operation of 
it, as a tenancy at will; and, as there was not any count 
adapted to that statement, the plaintiff ought to be non¬ 
suited. Rooke, J. however, considering that it amounted 
to a tenancy from year to year, overruled the objection, and 
the plaintiff obtained a verdict. On motion to set aside the 
verdict, on the ground of a misdirection. Lord Kenyon, C. J. 
said, that the direction was right, for such holding now 
operates as a tenancy from year to year. The meaning of 
tne statute was, that such an agreement should not operate 
as a term; but what was then considered as a tenancy at will 
has since been properly construed to enure as a tenancy from 
year to year. 

If a landlord lease for seven years by parol h , and agree 
that the tenant shall enter at Lady Day and quit at Candle¬ 
mas, though the lease be void by the statute of frauds, as to 
the duration of the term, the tenant holds under the terms 
of the lease in other respects, and, therefore, the landlord 
can only put an end td the tenancy at Candlemas. 

3r{$$ieetion.—“ And, moreover, that no leases, estates, or 
inl&ffcsts, either of freehold, or terms of years, or any un¬ 
certain interest, not being copyhold or customary interest 
of, in, to, or out of any messuages, manors, lands, tene¬ 
ments, or hereditaments, sbp.ll be assigned^ granted, or 
surrendered, unless it be by deed, or note in writing, 
signed by the party so assigning, granting, or surrendering 
the same, or their agents thereunto lawfully authorized by 
writing t or by act and operation of law.” 

The mere cancelling in fact of a lease 1 cannot be consi- 


I Clayton v. Blakey, 8 T. R.. 3 . 

O Doe d, Rigge v. Bell, 5 T. R. 471. 


J Roe d. E. Berkeley r. A bp. of Yjfrfc, 
, 6 East, 
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dered as either a deerl or note in writing within meaning - 
of this clause, and, consequently, will not be if surrender. 
A parol assignment of a lease from year to jcar i&Vwl under 
clause^ 


II.' Fourth and Seventeenth Sections relating to Agree* 

merits. 


4th Section .—“ No action shall be brought Avhereby to 
“ charge any executor or administrator, upon any special 
** promise, to answer damages out of his own estate; or to 
“ charge the defendant upon any special promise to ans\v< r 
“ for the debt, default, or miscarriage, of another person; or 
“ to charge any person, upon any agreement made upon 
" (onsideration of marriage; or upon any contiact or sale 
“ of lands, tenements, or hereditaments, or any interest in 
** or concerning them; or upon any agreement that is not to 
“ be performed within the space ot one year from the malting 
“ thereof, unless the agreement upon which such action shall 
“ be brought; or some memorandum or note thereof, shall 
4< be in writing, and signed by the party to be charged there- 
41 with, or some other person thereunto by him lawfully 
* authorized.” 


It will be proper to remark, that this section was intended 
for the relief of personal representatives and others, and it 
was not thereby intended that they should be charged fur¬ 
ther or otherwise than by common law they were chargeable. 
Before the statute, a piotnise made, with reference to any of * 
the subjects mentioned in this section, would not have made 
the party promising liable, unless such promise .been 
founded on a sufficient consideration 1 . Tne same rule holds 
since the statute, with this addition, that such promise, and 
the consideration* on which it is founded, must be in writ¬ 
ing, and signed by the party to be charged, or his agent. If 
an action is brought tor the non-performance of the promise, 
it is not uccessary that it should be stated in the declaration^ 
that the agreement was in writing; it will be sufficient for 
the plaintiff to produce a written agreement in evidence at 


a 

l 


Boltin* r. Hlortin, Solao* Loot Am. 

Sir A. C. B. 

| tamp. N V. C. SIS. 

Buricil T.Trus«ell, 4 TavnL! 17. 


m A Vain v. Warttera, 5 East, 10. 
n Anon. Salk. 510 . 3 Burr. isqo. nf v 
Yateir, J., S l\ r ' 
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the ‘trial (5); but if such agreement be pleaded in bar of 
another action, it must be shewn on the face of the plea, 
that it was ill Writing; for, otherwise, it would not appear 
that it was an agreement whereon an action might be main¬ 
tained 0 . 

Having premised that the preceding remarks apply to each 
of the clauses in this section, and that they are introduced 
in this place for the sake of avoiding repetition, I shall pro¬ 
ceed to consider the several clauses separately. 

No action shall he brought to charge any executor or admi>> 
nistrator upon any special promise , to answer damages out of 
his own estate.'] The leading case on this clause is that of 
Rann v. Hughes: in that case it. was stated in the declara¬ 
tion p , “ that disputes had arisen between the testatrix and 
the intestate, which had been referred to arbitration; that 
the arbitrators awarded, that the intestate should pay to the 
testatrix a certain sum of money on a day appointed; that 
afterwards the intestate died, possessed of effects sufficient 
to pay the sum awarded; that at the time of the death of 
the testatrix, the sum awarded remained unpaid, by reason 
of which, the defendant, as administratrix, became liable to 
pay the plaintiffs as executors the said sum, and being' so 
liable, the defendant (not saying as administratrix) in consi¬ 
deration thereof, promised to pay the same. Pleas. 1. Non 
assumpsit. 2. Plene administravit. 3. An outstanding debt 
on bond, and plene administravit prater. The replication 
took issue on all the pleas. Verdict for the plaintiffs on the 
first issue, and damages assessed: on the other issues, for the 
defendant. The plaintiffs entered judgment for the damages 
assessed and costs, against the defendant generally. On a 
writ of error in the Exchequer Chamber, it was assigned for 
error, that the defendant was impleaded as administratrix of 
the intestate, yet judgment was given against her generally 
and without any regard to her having goods of the intestate 
in her hands to be administered. The Court of Exchequer 
Chamber reversed the.judgment.’ Upon a writ Of error 
from this judgment, in the House of Lords* the following. 

o Case v. Barber, T. Raytn. 450. Mi w y AjLa V. Isabella Hughes, 

p Rann and another, executors of administratrix of John Hughes. 


(5) A plea of tender to the action will supersede the necessity 
of this proof; for bj* payment of money into court upon that plea* 
the defendant admits the cause of action. Middleton v. Brewer* 
Peake’s N. P. C. 15. 

VOL. II. 
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question was put to the judges : Whether sufficient matter 
appeared-upon the declaration to warrant, after verdict, the 
judgment entered up against the defendant in error in her 
personal capacity’ ? Skynner, C. B. delivered the unanimous 
opinion of the judges, 1, That there was not a sufficient 
consideration to support this demand, as a personal demand 
against the defendant; inasmuch as the defendant did notK 
derive any advantage from the promise, for it was a promise 
generally to pay upon request, what she was liable to pay 
upon request in another right,’ and the promise was not 
founded on any consideration of forbearance or the like, 
which might have supported it. 2. That the promise’not 
being.foundedon any consideration, the circumstance of its 
being in writing (which might be presumed after verdict) 
would not assist the case; for, by the law of England, an 
agreement merely written, and not being a specialty^ required 
a consideration. 3. That'the statute of frauds had not taken 
away the necessity of A consideration; for that statute was 
made for the relief of personal representatives, and did not 
intend to charge them further, titan by common law they 
Were chargeable. 


Or to charge ike defendant upon any special promise to 
answer for the debt, default, or miscarriage of another person.'] 
In-order to bring a case within, this clause of the statute, it 
is essentially necessary that the person, on whose behalf the 
promise is made, should be liable, as well as the promiser, 
or, as it is sometimes expressed, (though the propriety of the 
expression has been questioned) (6), that the promise should 
be collateral, and not original. This distinction will be illus- 
trated by the following eases, which are arranged under two 
divisions; first, cases within-the Statute; secondly, cases not 
within the statute. 


L Cases withm the zd Clause of. ike 4 th Section .—In an 
Mon upon the case, the plaintiff, declared, that the de¬ 
fendant, in consideration that the plamtiff would let his eeld- 
•mg out 'to hire to & V, promised the plaintiff that J. S. 
should redeliver th e gelding; but that J. & never did rede¬ 
liver him, It winded, that the plaintiff had not any 
remedy, apnst , upon the contract, for not rl 

<pD. P. ] 4 ? 5 fay,il 7 ? 8 .< 4 Bro. P.C, r Buckmyr v. Darnall. Ld >>»»• 
p. 27. temriin’s erf. 7 T. R, 350 . n. loss. Salk.27- B.R.fiMod.343. s.vl 


■’ , V p ' 1 v . 1 ,') 


■ thedoubts upon this statute have arisen from 

* Wch “ *» wwd - » S 
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delivering th% gelding, BnpTb/ an action of trover upon 
the <spbsequ$ttt tort, in case of demand and refusal; and, 
. therefore, aSsuch remedy accrued from a wrong, subsequent 
to the,contract, the present case was dot within the meaning 
of the statute; but the court overruled the objection, observ- 
ing, that the party was also liable in.detinue upon the original 
» delivery or bailment, the bailment having been such as in its 
nature required a redelivery; and if the bailee will not re¬ 
deliver the thing bailed,, the only adequate remedy is an 
actipn of detinue against the bailee; consequently, this pro¬ 
mise of the defendant’s, that J. S. should redeliver the horse 
bailed, for which there was a remedy.against J. S. upon the 
bailment, was a collateral promise, and," therefore, a promise 
to answer for the act and default of another, within the statute. 


The defendant, in consideration that the plaintiff would 
hot sue J. S.', promised'to‘ pay the plaintiff the money due 
from J. S.; this was holden to-be with in the statute, fbr there 
was not any consideration stated for Vhich the plaintiff had 
promised not to sue, and if there" had, J. S'. could not have 
availed himself of this agreement between the defendant and 
plaintiff, but the debt would still have subsisted, and, conse¬ 
quently, the promise was collateral. 

J. S. was indebted to the plaintiff in a sum of money*, for< 
the recovery of which the plaintiff had commenced an aetiou ; 
whereupon the defendant, in consideration that the plaintiff 
would stay his action against h S., promised to pay the plain¬ 
tiff the money owing to him by X S. This was holden to 
be clearly within the statute; on the ground that there was 
a debt of another still subsisting, and-a promise to pay it. 


An opinion formerly prevailed, that, in order to bring a 
case within the statute, it was necessary that there should 
bean existing debt owing from the person ori whose behalt 
the undertaking was made,- at the time of such undertaking. 
Hence, Vpromise on the behalf of another, for the payment 
of the price of goods, Wore'the delivery of such goods, was 
holden not within the statute; because at the time of the 
promise there was hot any debt" (7). But,this distinction was 
overruled hi the following cases. . .. / 

4 - ‘ , r ' < *ti.**r*}V J *i*fci 

*. Ruthery v. Curry, Bull. N.F. 991. V * Mawbrey r. Cunningham, sitting* 
t Fiah v..Hutchiuson, 3 YVils. 94. after H. T. 1773* cited in Joue* t. 

1 Cooper, €owp. 929. 



(7) In Legge v. fciibson, B.R. T. 29 ^G. 3, MS. duller, J. said> 
“ that he haa always been of opinion thai. &d. M ansfield a doctnpe 
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Irl an action for goods sold jdiWelivered*, it appeared irt 
evidence, that the goods in question had been delivered to 
J. S. in consequence of a parol promise by the defendant to 
the plaintiff in these words, “ / will pay you, if J. S. will 
not.” J. S. was entered as the debtor in the plaintiff’s books. 
The court were of opinion, that this promise by the defend¬ 
ant was a collateral undertaking within the statute. 

The defendant hhd asked M. y (one of the plaintiffs) whe¬ 
ther he was willing to serve J. S. with goods? M. answered, 
that he did not know J. S.; to which the defendant replied, 
if you do not know him, you know me, and I will see you paid. 
M. then said, he would serve him: to which the defendant 
answered, “ he is a good chap; but l will see you paid” 
A letter was afterwards received by the plaintiffs from J. S. 
’ containing an order for certain goods, which were afterwards 
sent to him. The plaintiffs made J. S. the debtor for these 
goods m their books; J. S. having refused to pay for the 
goods, an action for gdods sold and delivered was brought 
against the defendant. The court held, that the case was 
within the statute, there not having been any promise in 
writing, and gave judgment for the defendant; Duller, J. ob¬ 
serving, that the general rule now was, that if the person for 
whose use the goods are furnished he liable, any other promise 
by a third person to pay that debt mdst be in writing. 

The plaintiff, a woollen-draper in London®, employed a 
rider to receive orders from his customers in the country. 
The defendant, meeting with the rider at Deal, desired him 
to write to the plaintiff, to request him to supply the de¬ 
fendant’s son (who traded to tile West Indies) with whatever 
goods he might want, on his , the defendant's credit; and at 
the same time said, “ use my sou well, charge him as low as 
" possible, and I will be bound for the payment of the money , 
“ txs far as 800/. or 1000/.” The rider accordingly wrote to 


x Jones v. Cooper, Cowp. 297, 2 Anderson v. Hayraan, 1 H. Bl. 130 . 

y Matson and another v. Wharem,’ 
a T. ft. «»> 


in Cunningham v. Mowbray was right and waff ranted by the statute; 
because in these cases, when a thirdm^son is called in, the real 
meaning is, that the party will noj^^R the person first applying, 
and gives credit to the last; that iWMansfield’s distinction be¬ 
tween a promise made at the time and afterwards was sound. This 

case had been overruled, but he had seen no reason to alter his 
opinion.” _ 
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the plaintiff the following letter: “ Mr. Hay man of this town 
“ says, his s<m will call on you, and leave orders; and he 
“ has promised me to see you paid, if it amounts to 1000/. 
“ N. B. If deal for twelve months’ credit, and pay in six or 
“ eight months, expects discount in proportion.” Soon after 
the son received goods from the plaintiff to the amount of 
800/., which were delivered to him in consequence of the 
before-mentioned engagement of the father. The son was 
debited in the plaintiffs books t and having been applied to 
for payment, wrote the following answer to the plaintiff: 
“ In answer to your letter I can only say, that I understand 
“ your credit for the goods was twelve months, which was 
“ also mentioned by your rider to my father: I shall, at this 
“ rate, make you remittances for the different parcels as they 

become due.” The son afterwards became a bankrupt, 
and this action was brought against the father, to recover the 
value of the goods. Heath, J. (who tried the cause) directed 
the jury to consider, whether the plaintiff gave credit to the 
defendant atone , or to him together with his son; that in the 
former case they should find a verdict fot* the plaintiff; in 
the latter, for the defendant; being of opinion, that if any 
credit was given to the son, the promise of the defendant, 
not being in writing, was void by the statute. A verdict 
was found for the defondant, and a rule was obtained to set 
it aside; which the court afterwards discharged, being clearly 
of opinion, that this promise, not being in writing, was void 
by the statute, as it appeared from the letter of Hayman, 
the son, that credit was given to him as well as to the de¬ 
fendant ' * 

Where a parol agreement is entered into for the payment 
of the debt 4 , or part of the debt of another person, and also, 
for the performance of some other act, the promise to per¬ 
form which would not of itself be required to be in writing, 
an action cannot be maintained on such agreement; because 
the agreement being entire, it is incapable of separation, so 
as to enable the plaintiff to recover on one part alone., 

J. S. being indebted to several persons 1 *, and among others 
to the plaintiff (who had incurred considerable expenses m 
law proceedings against J. S. for the recovery of nis debt), 
and a proposal having been made, at a meeting of the credi¬ 
tors, that they should receive a composition of 10?. in the 
pound; all the creditors consented to take it except the 
plaintiff, who refused to consent, unless the law expenses 


a Lexington v. Clarke, 3 W. & M. Cbatcr v. Beckett, 7 T. E. got . 

C. % t Vent*. 433 , ... t 
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before mentioned were also paid; whereupon the defendant 
promised to pay those expenses, and to accept bills drawn 
by the plaintiff on him to the amount of the composition. 
The plaintiff according) drew bills on the defendant to that 
amount, which he accepted and paid; hut the defendant 
having refused to pay the law expenses, the plaintiff paid 
them to his own attorney, and then brought an action against 
the defendant, declaring on the special agreement, and also 
for money paid: it was holden, 1st, That the agreement, 
being bn parol, the plaintiff could not recover on the special 
count; for, though the agreement was to do something be¬ 
yond'pa} ment of part of the debt of another, yet, being en¬ 
tire, tne plaintiff could not separate it, and recover on one 
pari only. 2dly, That the plaintiff could not ■< cover on the 
count for monij paid; because, in ordei to support that 
count, there should have been evidence oi the plaintifl hav¬ 
ing paid a sum of money which defendant was bound to pay; 
whereas here the plaintiff, not the defendant, was bound to 
pay the law expenses, * 

2. Cages' not within, the 2f/ clause of the Uh section .—An 
action having been biought against the dutndant, an attor¬ 
ney, and two others, for appearing for the plaintiff without 
a warrant, the record w’as tamed down to be tried at the 
assizi s c , w ben the defendant promised, m consideration that 
the plaintiff would not fuither prosicute the action, defend¬ 
ant would pay 10/. and costs of suit. In an action on this 
promise, the question was, whether this was a promise within 
the statute; and it was holden, that it was not; as not being 
a promise to pay the debt of another, but to pay the party’s 
own debt. 

A., the plaintiff’s testator*, brought an action of assault 
and battery against J. S.; the cause being at issue, the record 
entered, and just coming on to be tried, the defendant, in 
consideration that A. would withdraw the record, promised 
to pay him a sum of money, and the costs to that tune, 
whereupon A. withdrew his record; A. died: the plaintiff, 
his executor, brought this action upon the special promise 
of defendant. The defendant pleaded the statute of frauds, 
viz. that there was not any ag.cement in writing, touching 
the* promise. On demurrer, the court gave judgment for the 
plaintiff; being of opinion, that this promise was not within 
the statute; that it was an original promise sufficient to 
found an assumpsit against the defendant; that it was a lien 
upon the difendant, and upon him only; that J. S. was not, 

c Stephens v. Squire, 5 Mod. 205. d Rend ?. Nash, i Wils. 3Q5. 
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a debtor; the cause was not tried; it did not appear that J. 
S. had befen guilty of any default or miscarriage; there might 
have been a verdict for him, if the cause had been tried; 
J. S. never was liable to the particular debt, damages, or 
costs; that the true difference was between an original pro¬ 
mise*, and a collateral promise; the former promise was not 
within the statute, the latter was. 

In an action of indebitatus \assumprit , for money laid out 
to the use of defendant 6 , by,the plaintiff, at the request of 
the defendant; the evidence ^vas, that one D. coming* to the 
plaintiff, by the defendant’s order, for money to pay some 
workmen, who had been employed in the garden of J. S., the 
infant grandson of defendant, the plaintiff refused to pay the 
money, unless the defendant would sign a receipt. Where¬ 
upon the defendant wrote the following note, viz. “ This is to 
certify, that it is my request that you pay to Mr. D. on the 
account of J. S., for the workmen’s use, the sum of X 
signed by the defendant. It j^vas objected, that this was evi¬ 
dence only of a collateral seruSrity, and not of a debt from the 
defendant. But per cur. the inoney was manifestly advanced 
on the defendant’s credit, and its being* on account of llie de¬ 
fendant’s grandson, an infant,!is a matter merely between the 
defendant and the infant. ')The defendant is the debtor to 
the plaintiff: the objection arises from an ambiguous use of 
the term collateral promise; |by which the defendant must 
mean a special undertaking upon a special contingency; as, 
if such a one does not pay, t will. It is also applied to a 
joint undertaking, whicn is joint and several, and is called 
collateral as between the two debtors, but is original in each 
of them as to the creditor; sp in this case, there is an original 
undertaking by the defendant, though, perhaps, she may un¬ 
dertake this as security for h<^r grandson, as between bun and 
her. The defendant is the only original debtor; for the in¬ 
fant never could be liable, 1 

A., being indebted to the plaintiff for the rent of a dwell*- 
ing house f , in arrear for three quarters of a year, and becom¬ 
ing insolvent, made a bill of sale of all his goods in the house, 
to the defendant Leaper, in trust, to be sold by him as 
broker, for the benefit of A.’s creditors; defendant accord¬ 
ingly advertised a sale: on the morning of the sale, and 
while the defendant was ii> possession of the goods upou the 
premises, the plaintitF (the landlord) came there to distrain 
tor his rent; whereupon the defendant, in consideration 

t Harris v. Huutbach, 1 Barr. 373. 3 Burr. IB86. S. C. recognized by 

and MSS. Ellenborotigh, C. J. and Grose, J. in 

t Williams r, Leaper, s Wils. 308. Castling v. Aubert, y East, -325. 
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that the plaintiff would not distrain, promised to pay the 
plaintiff the rent in arrear. Upon this promise of the de¬ 
fendant an action was brought, and the question was, whe¬ 
ther the promise was within the statute. It was holden, that 
it was not (8). 

The case of Keat v. Temple, 1 Bos. & Pul. 158. where a 
question arose on the clause of the statute now under con¬ 
sideration, is omitted dh account of its special circumstances. 

The plaintiff, who was the broker of J. S.*, having policies 

g Castling ▼. Aubeit, 3 East, 325. 


(8) It is extremely difficult to collect from the reports the pre¬ 
cise ground on which this case was decided. Lord Mansfield, C. J. 
and Wilmot, J. stem to have founded their opinions on a supposi¬ 
tion, that the plaintiff had actually distrained and was in posses¬ 
sion of the goods at the time when the promise was made; but the 
fact was, that the plaintiff was not in possession, (see 2 AVils. 308 .) 
he had merely given notice to distrain. (See the remark of Law¬ 
rence, J. 2 East, 330 .) Yates, J. argned upon the ground of the de¬ 
fendant being in possession, and seetns to have thought that the 
defendant derived an advantage from the plaintiff’s permitting him 
to proceed \n the sale of the goods; and that this was an original 
consideration to the defendant. Aston, J. considered the goods as 
the only debtor; aud consequently that the promise was not a pro¬ 
mise to pay the debt of the tenant. Such is the report of this de¬ 
cision : but, whatever may have been the grounds on which it pro¬ 
ceeded, the case has since been recognized. In assumpsit for the 
repair of a carnage, it appeared that the carriage had been bought 
by J. S. but had been sent to be repaired by the defendant. When 
the repairs were done, the defendant directed the plaintiff* to pack 
up the carriage, and send it on board ship. Upon the plaintiff's 
iuquiring who was to pay for the repairs, the defendant said, as he 
had sent the carriage, he would pay for the repairs. Accordingly 
the carriage was packed up and sent on board ship, and a bill made 
out and delivered to the defendant. It was contended, on the part 
of the defendant, that the undertaking ought to have been in writ¬ 
ing; but, per Lord Eldon, C. J. in general cases to make a person 
liable for goods delivered to another, there must be either an ori¬ 
ginal undertaking by him, so that the credit was given solely to 
him; or there must be a note in writing. There may, however, be 
cases where this rule does not apply; If a person obtains possession 
of goods, on which the landlord has a right to distrain for rent , and 
he promises to pay the rent , though it is clearly the debt of another^ 
yet a note in writing is not necessary . That applies precisely to the 
present case. The plaintiff had, to a certain extent, a Hen on the 
farriuge, and he parted with it on the defendant’s promise to pay. 
This takes the case out of the statute. Houlditch v. Milne, 3 Esp, 
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of assurance of great value in his hands, belonging to J. S., 
accepted several bills for the accommodation of J. S. A loss 
having happened on the policies, which the underwriters 
had agreed to pay, but which J. S. could not receive with', 
out .having the policies to produce, the plaintiff was applied 
to, to give them up for that purpose to the defendant, into 
whose hands J. S. had at that time transferred the manage¬ 
ment of his insurance concerns. Some of the plaintiff's ac¬ 
ceptances being then outstanding, (and particularly an ac¬ 
ceptance on a bill in the hands of J. N.) upon which writs 
had been sued out (though not then executed) against J. S. 
as drawer, and the plaintiff as acceptor, the plaintiff refused 
to deliver up the policies, they being the only securities he 
had against his acceptances, without an indemnity; where¬ 
upon it was verbally agreed between plaintiff, defendant, and 
J. S., that the defendant, upon tiie policies being made over 
to him, should pay the amount of the bill in the hands of 
J. N., with the costs incurred, and should lodge money in 
a banker’s hands for the satisfaction of the remainder of the 
acceptances as they became due. In pursuance of this 
agreement, the defendant paid into the banker’s hands the 
sum agreed on, and the plaintiff delivered up the policies 
to the defendant. The defendant received from the under¬ 
writers the amount of their subscriptions, far exceeding the 
sum in dispute; but refused to pay the debt and costs on the 
bill in J. N.’s hands; in consequence of which refusal, the 
plaintiff was arrested at the suit of J. N. Upon this the 
plaintiff brought an action against the defendant, declaring 
upon the special agreement, and also for money had and re¬ 
ceived. The question was, whether the promise of the de¬ 
fendant to pay the sum due from J. S. for the debt and costs, 
on having the policies of assurance delivered to him, was 
within the statute? The court were of opinion, that it was 
not; Lawrence, J. observing, that this was to be considered 
as a purchase by the defendant of the plaintiff’s interest in 
the policies. It was not a bare promise to the creditor to 
pay the debt of another due to him, but a promise by the de¬ 
fendant to pay what the plaintiff would be liable to pay, if 
the plaintiff would furnish him with the means of doing it. 
And per Le Blanc, J. “ This is a case where’ one man, having 
a fund in his hands, which was adequate to the discharge of 
certain incumbrances, another party, undertook, that if the 
fund were delivered up to him* he would take it with the 
incumbrances: this, tnerefore, has not any relation to the 
statute of frauds,’' * * _. 

To an action of assumpsit for not replacing some bank an- 
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nuities*, the produce of which had been paid by*#he plaintiff 
to the defendant, on his undertaking to replape the same < 
within a certain time; the defence was, that defendant 
being indebted to the plaintiff, as stated in the declaration, 
and also to several other persons, an investigation was had of 
his affairs, and it was found that his estate was inadequate to 
the payment of his debts, whereupqu it was agreed' between 
the plaintiff, and the other creditors, and one J. S., that J. S. 
should, out of his own money, pay the plaintiff and the other 
creditors 10s. in the pound on the amount of their debts, to 
be received by them in full satisfaction, and that they should 
assign their debts to J. S.; that J. S., in pursuance of this 
agreement, tendered out of his own money, a sum amounting 
to 10s. in the pound on the debt of the plaintiff, which he 
refused to accept. It was objected, that, the undertaking of 
J. S. not being in writing, this defence could not besuslained. 
But the opurt overruled the objection, Chambre, J. observing, 
that this was a contract to purchase the debts of the several 
creditors, and not a contract to pay the debt of the defendant. 
'•It was of the substance of the agreement, that the debts 
"should remain in full force to be assigned to J. S., and J. S. 
had a right to make use of the names of the original creditors 
to- recover the same to the full amount, if defendant had ef¬ 
fects to Satisfy the debts. He concluded with this remark : 
“ We all agree upon the point, that it is a contract for the 
purchase of the debts of the defendant, which is not prohi¬ 
bited by the statute of frauds.” 

To bring a case within this clause there must*be a good 
consideration for the promise in writing 1 . 

A count averring that J. A. made a bill of sale of goods to 
the plaintiff, in consideration ofH debt of 1221. 19 s. due from 
J. A. to the plaintiff, and that plaintiff being about to sell his 
goods in satisfaction of his debt, the defendant undertook to 
pay him 1221.19s. if lie would forbear to sell, does not shew 
f tb.at this is a promise to pay the debt of another with suffi¬ 
cient distinctness to bring the case within the statute*. 

, r> A written proposal to pay a moiety of the debt of another, 
if'the creditor will at a specified time of meeting accept the 
proposal and discharge the debtor, is not binding unless the 
creditor accede to the terms in writing 1 . 

Or to charge any person upon any agreement made in con¬ 
sideration of marriage.'] It is now settled, notwithstanding 

. t ** 

* Atastcy v. Marden, 1 Bo*, k Pul. N. ,i Barrell y. Trussell, 4 Taunt. 117. 

R.124. klb, 

* Gaunt y. Hill, 1 Stark. N. P. C. 11*. 
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former dedlM&rte to the contrary®, that this clause does not 
extend to ihft^ual promises to marry; consequently, such 
promises aj^hinding, although they are not reduced into 
writing and signed by the party. 

The plaintiff’ declared®, that in consideration of her having 
promised to marry the defendant, he promised to marry her 
at his father’s death ; and averred, that the father was dead, 
but the defendant had refused to marry plaintiff, and had 
since married A. B. On non-assumpsit pleaded, and verdict 
for plaintiff it was moved, in arrest of judgment, that this 
parol promise was not good in law. But (after argument) it 
was holden, that the case was not within the statute; for 
that this clause in the statute related only to contracts in con¬ 
sideration of marriage; and the defendant, having married 
another person, had disabled himself from performing the 
promise; the plaintiff, therefore, could not apply to the spi¬ 
ritual court to have a performance decreed, and consequently 
was entitled to a compensation in damages. 


Or upon any contract or sale of lands , $c. or any interest ini 
or concerning them.'] A n agreement conferring an exclusive! 
right to the vesture of land 0 , during a limited time, and for* 
given purposes, is a contract or sale of an interest in, or at 


least an.interest concerning lands; and for the noivperform- 
ancc of such contract, if made by parol, an action cannot be 
maintained. It must be observed, however, that the statute 


docs not expressly and immediately vacate such contract, if 
made by parol; it only precludes the bringing an action to 
enforce it, by charging the contracting party, or his repre¬ 
sentatives, on the ground of such contract, and of some sup¬ 
posed breach thereof. Hence, if the contract be executed, 
the parties cannot treat it as a nullity. 


Indebitatus assumpsit for a crop of potatoes bargained and 
sold p , and dug up and carried away by virtue of such baigain 
and sale. On the 21st day of November, 1807, the defendant 
purchased of the plaintiff’, by parol, at so much per sack, a 
crop of potatoes then in the ground. The defendant was to 
dig them up and remove them without delay, as the plaintiff 
wanted the ground for other purposes. The defendant ac¬ 
cordingly dug up and carried away more than half the crop, 
but was prevented by the frost from taking the remainder. 
The plaintiff brought his, action to recover the value of the 


*» ' 

m Phil pot r. Wallet, 3 Lev. 65. Freem. o Per Elleubo^ugb, C. J. delivering 
24 1. s. C. the opinion of the court in Crosby 

n Coi ly v. Baker, i Str. 34. Harrison v. Wadsworth, 6 East, 602. 
v. Cage, Ld. Rayra. 336. S. P. per p Parker v. SUnilaud, u East, 363 . 
Ward, C. B.Carth. 467, «• 
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whole crop. The defendant paid into court a sthn of money 
equivalent to the value of that portion of the whicp he 
had taken. It was objected, that this was a contract or sale 
of an interest in land. But per Lord Ellenborough # C. J. 
The liberty which the defendant had of entering the close for 
the purpose of taking the crop, amounted to an easement, 
and nothing more. No interest in the land itself passed, or 
was intended to pass by the contract. The defendant could 
not have maintained jejeetment to recover possession of the 
crop. In this respect this case differed materially from that 
of Crosby v. Wadsworth, which he was not disposed to ex¬ 
tend ; in that case the subject matter of the contract was the 
prima vestura, for which ejectment lies, as does also trespass, 
quare clausum fregit. But trespass quare clausum fregit 
could not be brought by this defendant for a trespass to the 
close in Which the crop of potatoes grew. It did not follow, 
that, because the crop of potatoes was not at the time of the 
contract a chattel, it was therefore an interest in land. Bay- 
ley, J. said, it was a thing whose growth was at an end, and 
in, thjs respect distinguishable from the case of Bristow v. 
Waddingtort*, wtlictr^s a contract for the next year’s crop 
of hops; and that he considered the land merely as a ware-, 
house, and that the contract was substantially the same thing, 
as if the* potatoes had been deposited in a warehouse at the 
timeof the sale. 


But in a case' where there had been a sale of a crop of 
growing turnips, it Was holden, that this was a sale of an in¬ 
terest in land. N. No time was stipulated for the removal of 
the turnips. 

An action of indebitatus assumpsit 1 , with a count on quan¬ 
tum meruit , for moieties of crops of wheat sold by the plain¬ 
tiff to the defendant, and accordingly reaped for his, the de¬ 
fendant’s, own use; and also a count for money had and re¬ 
ceived. The case was, that the plaintiff, by a parol agree¬ 
ment, had let land to the defendant, from which he was to 
take two successive crops, and to render the plaintiff a moiety 
of the crops in lieu of rent. Whileithe crops of the second 
year were on the ground, an appraisement of them was taken 
by both parties, and the value ascertained. The defendant 
having afterwards refused to pay a moiety of the value, this 
action fras brought. It was objected; on a case reserved, 
that the agreement was within the statute; because it related 


1 9Bm.&PuU 5*. s'Foslter V. Killingbick, i 

Kerim, sTaant. 38. P»l. 397 . 9 


Bek, 
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to land; bujfcthe court overruled the objection; Eyre, C. J. 
observing, tn&tthe circumstance of the appraisement seemed' 
to put an end to this point It was true, that as the case ori¬ 
ginally stood, the plaintiff* had a claim to a moiety of the pro¬ 
duce of the land under a special agreement, but that special 
agreement was executed, by the appraisement. The circum¬ 
stance Of the appraisement afforded clear proof that the plain¬ 
tiff sold what the defendant had agreed was his; and the 
price having been ascertained, brought this to the case of an 
action for goods sold and delivered (9). 

But although the contract is not itself wholly void 1 under 
the statute, merely on account of its being by parol, so thgfm 
if the same is executed, the parties cannot treat is as a nul-^ 
lity, yet, while it remains executory, it may be discharged 
by parol, before any thing is done under it which can amount 
to a part execution of it. 

An agreement to occupy lodgings at a yearly rent, payable 
in quarterly portions, {the occupation to commence on a fu¬ 
ture day,) is an agreement 'relating^ an in terest ipjag^, 
within the meaning of this clause". m*d4**> W 

This clause comprehends sales of laiicf by auction as wells 
as other sales*; hence, where land had been sold by auction, 1 
and the contract having been Abandoned, an action was 
brought to recover the deposit, in which action the plaintiff 
declared specially on the contract; it was holden, that it 
was incumbent on the plaintiff j;o prove a contract in writh¬ 
ing*, in the manner specified in the statute; and that the 
entry by the auctioneer of the buyer’s name could not be 
considered as a sufficient memorandum and signature of the 
agreement, so as to satisfy the requisitions of the statute; 

i 

t Crosby v. Wadsworth, 6 East, 60& y Stansfield v. Johnson, coram Eyre, 
« Inman v. Stamp, 1 Stark. N- P.C. C. J. t Esp. N. P. C. ioi- But see 

19. Lord Ellenborough, C. J. but the remarks of Eldon, C. in Coles v. 

see Ryley v. Hicks, Sir. 651. Trecothick, 9 Ves. jun. 349. adopted 

x Walker v. Constable, s Esp. N. P.C. by Erskine, C. in Buckmaster v. 

659 . 1 Bos. & Pul. 306. per Erskine Harrop, L. I.H. Dec. 13,1806./ 

C. in Buckmaster v. Harrop, L. I. H. 

Dec. 18,1806. 


{ 9 ) “ The contract; if it had originally concerned an interest in 
land, after the agreed substitution of pecuniary value for specific 
produce, no longer did so: it was originally an agreement to ren¬ 
der what should have become a chattel, i. e. part of a severed crop 
in that shape, in lieu of rent, and bya subsequent Agreement it was 
changed to money instead of remaining a specific reudfey of pro¬ 
duce.” Per Ellenborough, G. J. 6 East, § 12 . * " r 
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although a different doctrine had been laid df wn With re-* 
gard to the 17th section, relating to the sale ofgoods, upon 
the construction of which it has been holden*, that the auc¬ 
tioneer must be considered as the agent of both parties, and a 
memorandum made by him sufficient to bind the bargain. 

Butin a late case of Emmerson v. HeeUs a , it was solemnly 
decided, that a signing by the auctioneer is a signing by an 
agent for the, purchaser, although the contract be a contract 
for the saleoi an interest in land. The entry of the name of 
the best bidder by the$uctioneer in his book, i6 just the same 
as if the best bidder had written his own name. „ 


Or upon any agreement that is not to be performed within 
the space of one year from the making thereof.] This clause 
extends to those cases only, where by the express agreement 
of the party, the act is not to be performed within a year. 
Hence, it has been holden b , that a promise to pay money on 
the return of a ship, which happened not to return within 
two years after the promise made, was not within the sta- 
for. by possibility .the ship might have returned within 


- « "T*" ■ 

So where an action was brought, upon an agreement®, in 
which the defendant promised, for one guinea, to give the 
plaintiff so many on. the day of his marriage. The marriage 
did not take effect until nine years after the agreement; and 
the*question was, whether the agreement ought to have been 
in&writing. Holt, C. J.'(before whom the cause was tried) 
advised with all the judges, aftd it was said by the majority 
of than, (for there was a diversity of opinion, and Holt dif¬ 
fered from the majority) (10), “ Where .tha agreement is to 
be performed upon a contingency, and it does not appear on 
the face of the agreement that it is to be performed after the 
year, there a note in writing is not necessary; for the con¬ 
tingency might happen within tb£ year; but where it appears 


T. Metirier, j B! K. 60 . 3. 
jpWfg/igai. recognised a* to tbis 
in tlinde v.Whiteholise, 7 East, 

■a a Taunt. 39. recognised in White v. 
i Proctor, 4 Taunt. 209. 


b By the judges, ex. re! Treby, C. J. 
Anon. Salk, aso; recognised by Wi! 
mot, J. in 3 Burr. IS91. 
c Peter v, ComptOn, Skin. 353 .'cited 
by Denison, J.In-Fentonv. Emblers, 
9 Burr. lSfSt. 


[to) If the marriage had taken effect within the year, all the 
jVdg i agreed no writing was necessary ; but, as in the case before 
the marriage did notjiappen within the year, but nine years 
; the promise, Holt, C. J,, and the minority of the judges,, were 
J lion that it*ought to- have been in writing, because the de- 
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from ihe ^rhple tdnor of the agreement, that it is to be per¬ 
formed after the year, there a liote in writing is necessary.” 

So where the plaintiff declared d , that the defendant’s tes¬ 
tator, in consideration that the plaintiff would become his 
house-keeper, and take upon herself the care and manage¬ 
ment of his family, as long as it should /please both parties, 
undertook to pay her wages, at the rate of £ for one 
year; and aih by his U&ll to bequeath to her an annuity of 
£ for life, payable yearly from the day of his death; and 
then averred, that she became his housekeeper, and so con¬ 
tinued for three years and upwards, but that the defendants 
testator had not bequeathed her the annuity; the agreement* 
having been, by parol, it was contended^ that the case was 
within the statute, for it could not be performed on the part 
of the testator within a year; for a whole year from his 
death was to elapse, before the annuity, or any part of it, 
would become payable. To this it was answered, that the 
action was brought for the testator not having done what he 
ought to have done in his lifetime, viz.*bequeathing the an¬ 
nuity by will, which might have beferi done within the year. 
The court held the case not within the statute, and Denison, 
J. said—“ The statute of frauds plainly means an agreement 
not to be performed within the space of a .year, and expressly 
and specifically so agreed. A contingency is not within it, 
nor any case that depends upon a contingency. It does not 
extend to cases, where the thing may be performed within 
the year.” 

An objection upon this clause was taken in the case of 
Poulter v. KiUjpgbeok, 1 Bos. & Pul. 397* (for a particular 
statement of which see ante, p. 796.) but the court hereof 
opinion, that the subsequent agreement relieved the cpse from 
the objection. 

By the word performed in this clause, the legislature meant 
a complete and not a partial performance. Hence, if it {ap¬ 
pear to have beefi the understanding of the - parties to ac|>n- 
tract, at the time, that it was not to be completed within a 

f . . *; 

'd Fenton f.Emblers, Exor., 3 Burr. 1378 . 1 BI. It. 353. S. C. 


aign of the statute was, not to trust to the memory- of witnesses 
for a longer time than one year. See Smith v. Wes tall, .Lord 
Rayin. 3 Id, 7. Holt, C. J. had, expressed the same opinion with 
respect to the necessity of the contingency happening withinjjhe 
year in order to take a case out of the statute, ijj Francam v. fpS* 
ter, Skin. 32 d, t * 
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year’, although it might, ami was in fact in part performed 
within that time, such contract is within this clause, and if 
the requisites of the statute are not complied with it cannot 
be enforced. 

Unless the agreement or some memorandum or note thereof 
shall be in writiHg\) The word agreement is not to be un¬ 
derstood in the loose incorrect sense,*in which it is sometimes 
used as synonimous to promise or undertaking , but in its 
proper and correct sense, as signifying a mutual contract on 
consideration betweenWwo or more parties. Hence, the 
whole agreement, that is, not the promise only, but the 
consideration on which it is founded, must be in writing f . 
But it is suffioient if the consideration appear by necessary 
inference and implication. 

An action was brought to recover the value of goods, 
which had been furnished by the plaintiff to one Nichols*, 
under a written agreement signed by the* defendant in the 
following words: “I guarantee the payment of any goods 
which Mr. John Stadt delivers to I. Nichols.” It was ob¬ 
jected, that this guarantee was void, because it did not ex¬ 
press any consideration for the defendant’s promise to an¬ 
swer for the debt of another person; that, in order to ascer¬ 
tain whether there was any consideration expressed for this 
purpose, the proper way was, to consider, whether any action 
could have been brought on the supposed agreement, by the 
defendant against the plaintiff. But here there Was no under¬ 
taking on the part of the latter to deliver goods to Nichols, 
and no action Would have lain against him, had he refused to 
deliver any: Lord Ellenborough said, that ^though by the 
agreement the plaintiff’ was not obliged to deliver goods, 
there appeared a sufficient consideration for the defendant’s 
promise to be answerable, if any should be delivered; the 
stipulated delivery of the goods to Nichols was a considera- 
' appearing on the face of the writing, and when the deli- 
*«V$p>ok place, the consideration attached; he should there- 
/^|s admit evidence of the delivery of the goods. V. for 
pwitiff. Upon an application to the court to set aside this 
verdict, the court said, that this case differed from Wain v. 
Warlters, as the agreement here contained the thing to be 
dofie by the plaintiff, which was the foundation of the de¬ 
fendant^ promise;, and that the deliveiy of the goods was a 

t Boydefl y. Drummond, 11 East, 142. g Stadt v. Lit), i Camp, N. P. C. 342. 
. f Wain y. Walters, s East, 10 . But 9 East, 348. S.p. 1 

(#8 exp. Minet, 14 Ves. 189. and exp. 

jGardoni, 15 Vtjs.sSd. See also Phil* 

, * Bpa y, Bateman, 16 East, 370 . 
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sufficient consideration, although no cross action upoii th?. 
agreement $&dtd liave been brought against the plaintiff, 
either at tire suit of the defendant or of Nichols. Rule nisi 
refused. 

If the Writing contain a promise to pay the debt of another, 
it4s sufficient without mentioning the amount 1 *. 

17 th 'sectioy. “ No Contract for the sale of any goods, 
“ wares, and merchandises, for the price of ten pounds or 
“ upwards, shall Ire good, except th^jjuyer sliali accept part 
“ of the goods so sold, and actually receive the same; or 
“ give something in earnest to bind the bargain, or in part of 
“ payment; or that some note or memorandum in writing, 

“ of the said bargain, be made and signed by*the parties to 
“ be charged by such contract, or their agents thereunto 
“ lawfully authorized.” 

Noxontraet for the said of any goods."] This branch of 
the statute extends to executory contracts, that is, contracts 
fo he completed at a future time, as well as other contracts; 
but it is to be observed, that a distinction has been taken be¬ 
tween those contracts, where the thing contracted for is 
existing in sttlido , and capable of being delivered at the time 
of the contract, and those, where it is requisite that some¬ 
thing should be done, in order to put the thing into the state 
in which it is to be delivered according to the contract; the 
former have been holden to be within the statute, the latter 
not. This distinction will be illustrated by the following 
cases: 

The defendant made a Verbal agreement 1 , to sell and de¬ 
liver so many sacks of flour to the plaintiff, to be put in 
sacks (which the plaintiff was to send to the defendant’s 
mill) and shipped on board vessels to be provided by the 
plaintiff for the purpose of exportation. The court were 
of opinion, that this contract was within the statute, and, 
void: because the requisites of the statute had not beeff qpm* 
ptied with. . ' V 

The defendant, on the 4th of July, 1795*, at Nottingham 
sold to the plaintiff, by sample, fifty quarters of wheat, a*, 
four guineas per quarter; the wheat to be delivered by the > 
defendant |o the plaintiff*, at Gainsborough. Two days after¬ 
wards, the defendant delivered to the plaintiff at N. the 
sample by which he had sold the wheat to him; but such 
sample was no part of the fifty quarters to be delivered,at; G. 

' ' V * 

h Bateman v. Phillips, is East, 272 . . k Cooper v, lilston, 7 T. 8 iff 

i Rondeau v. Wyatt, 2 H. Bl. 03 . ' “ 1 

voL it. 


L 
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There was not any money paid by the plaintiff, to the de-» 
fendant in earnest, or any memorandum in writing. It was 
diolden, that the contract was within the statute, and conse¬ 
quently void. 

In trover for sheep 1 , which the plaintiff had verbally 
agreed to buy of the defendant at Lewes fair, and to take 
them away at a certain hour; it appeared, that there was 
not any money paid, or any sheep delivered. The plaintiff 
not coming ^ the appointed time, nor sending for the sheep, 
the defendant sold them to another person. The Court held, 
that the statute of frauds prevented any property from vest¬ 
ing in the plaintiff,‘so as to enable him to maintain trover, 
there being neither earnest or delivery, or any agreement in 
writing. 

The defendant bespoke a chariot®, and, when made, re¬ 
fused to take it. In an action for the value, Pratt, C. J. held 
this not to be a case within the statute (11). 

The defendant", on 15th October, 1T()(), agreed to deliver 
one load and a half of wheat to the plaintiff, within three 
weeks or a month from the time of the agreement, at the 
rate of twelve guineas a load, to be paid on delivery; which 
wheat was understood , by both parties, to he at that time un - 
thrashed. No part of the wheat so sold was delivered; nor 
any mouey paid as earnest; nor any memorandum made in 
writing. The court, on a case reserved from Sussex assizes, 

. were of opinion, on the authority of the preceding case of 
Towers v. Osborn, that this agreement was not within the 
^ statute; Yates, .1. observing, that the wheat was not thrashed 
i at the time when the contract was made, and consequently, 

1 Alexander r. Comber, i H. Bl. SO. n Clayton v. Andrews, 4 Burr. 2]0i. 
(in Towers v. Sir J. Osborn, London sit- 
' tings, Str. 506 . 


.(ll) “ The case of Towers v. Osborn, when truly considered, 
was not a contract for the purchase of goods, but for the making 
something which had not any existence at the time.” Per Law¬ 
rence, J. 7 T. R. 17 . “ The case of Towers v. Osborn went upon 
the general principle, that executory contracts were no^ within the 
meaning of the statute. If by that were meant contracts for the 
sale of goods to be executed on a future day, such a construction 
would be a repeal of the act; but if it only meant such contracts 
as were incapable of being executed at the time, then the decision 
was right; aud such was the case then in judgment.” Per Grose, J. 
7 T. R. 16 . 
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it could ri6t be delivered at that time; therefore the statute 
did not .apply.» So a contract for the purchase of a quantity 
of oak p»ins for the price of upwards of 10/., which were 
not then made, but were to be cut out of slabs and delivered 
to the buyer, was holden not to be within the statute®. 

Goofs, wares, and merchandises .] The subject matter of 
the agreement tfiust be taken with reference to the time of 
the bargain p . Hence, if at that time the subject contracted 
for be an unsevered portion of the^freehold, as a growing 
crop of grass' 1 , this section of the statute does not apply. 

Except the buyer shall accept part of the goods so sold f 
and actually receive the same.'] In order to lake a contract 
for the sale of goods of the value of 10/. or upwards, out of 
the statute, there must be either a receipt and acceptance, 
by the vendee, of the whole or a part of the thing sold, or 
something given in earnest, or a part payment, of the con¬ 
sideration; otherwise the agreement must be reduced to 
writing in the manner specified by this section. Where, 
goods are ponderous, and incapable of being banded over 
from.one to another, there need not be an actual delivery (1*2), 
but it may be done by that which is tantamount, such as the 
delivery of a key of the warehouse, in which the goods are 
lodged, or by delivery of other indicia of property. So if 
the purchaser deals with the commodity, as if it. were in his 
actual possession, this will supersede the necessity of proving 

o Groves v. Buck, 3 M.& S. 179. q Crosby v. Wadsworth, 6 East, G<>2. 

|« Per Ellenborough, C.J.6 East, 610. 


(12) In an action for not delivering a quantity of rice, it ap¬ 
peared that the defendant had informed the plaintiff that defendant 
had a quantity of rice to sell'; there rtvaa no evidence to prove tfny 
contract made, but the plaintiff produced an order on Rennet and 
Co. to deliver to him twenty barrets of rice, which was signed by- 
defendant; add a witness proved, that defendant hud told him that 
he had sold twenty barrels of rice to the plaintiff, at 17s. per hun¬ 
dred. The plaintiff then proved the delivery of the order for the 
riee to the warehouseman of Bennet and Co. The rice not haviiig 
been taken away immediately, the defendant afterwards counter¬ 
manded the delivery, in consequence of which Rennet and Co. re¬ 
fused to deliver the rice to the plaintiff, who sent for it some days 
after the order had been countermanded. Eyre, C. J. was of opi¬ 
nion, that the order for delivery, directed to the persons in whose 
possession the rice was, amounted to a delivery, so us to take the 
case out of the statute, Searle v. Keevcs, 2 Esp. N. P. C. 698. , 

La 
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actual delivery. Hence', after a bargain and sale of a stack 
of hay between the parties on the spot where the stack stood, 
evidence that the vendee actually sold part of it to another 
person (by whom, though against the vendee’s approbation, 
it was taken away,) is sufficient to warrant the jury in finding 
a delivery to, and an acceptance by, the vendee, so as to take 
the case out of the statute. 

So where a person having purchased a horse of a horse- 
dealer, desired him to keep the horse at livery for him, and 
the horse-dealer accepted the order, and put the horse out 
of his saleisftble into* .A Aether stable: this was holden* to 
be a sufficient delivery, so as to take the case out of the 
statute. 

A. having sent to B.* a bale of sponge (in conseq'.cnce of 
a verbal order from B.) for which lie charged 1 Is. per pound, 
B. returned it, and at the same time wrote a letter to A., 
stating, that the sponge had been examined, and having been 
found not to be worth more than (is. per pound, he had sent 
it hack. It was holden, that there was nut such a receipt 
and acceptance of the goods as would take the case out of 
the statute. 

So where a cornfactor at Nottingham, and who also had a 
warehouse at Derby, on the* 18 th November, agreed to sell 
to the defendant a quantity of barley the property of the 
plaintiff, and then in the hands of J. S. for the purpose of 
being kiln dried, at 3 H,?. per quarter, to go by the cornfactor’s 
first boat, and to be delivered at Derby at the cornfactor’s 
warehouse. The 3 S s. per quarter was a higher price on 
account of the delivery being at the conifactor’s expense. 
Afterwards the defendant went to J. S., told him he had 
bought the barley, and desired him to see it delivered and mea¬ 
sured, and put up properly. Two or three days afterwards 
the barley was sent by the first boat, and on the 2fith No¬ 
vember the cornfactor’s clftk saw the defendant at Derby, 
j and delivered him the invoice, which the defendant took and 
5 requested a week longer for payment, which was allowed 
i him, but on the same day gave notice that he would not 
'rtticept the barley. The barley arrived at the warehouse at 
Derbv on the 1st of December. In assumpsit for goods sold 
and delivered, it was objected, that there being no note in 
writing,, the contract was void. The learned judge being of 


r C haplin v. Rogers, 1 East, 199. • t Kent r. Huskinson, s Bos. & Pol 
s Klmere v.Stone, i 4 Sit. . 233. cifeiWin Astey v. Emery, B. R. 

Trill. 53 G. 3. 
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this opinion, nonsuited the plaint ill’; and this nonsuit was 
afterwards confirmed by the court". 

But if goods are ordered verbally, the delivery of them to 
a carrier is sufficient to bind the contract, where the pur¬ 
chaser has been in the habit of receiving goods from the 
vendor by the same mode of conveyance*. 

Where a sample is delivered to, and accepted by the pur¬ 
chaser 7 , and such sample is to be accounted for as part of 
the commodity sold; this will be considered as a sufficient 
acceptance and receiving of part of the goods*jo as to take 
the case out of the statute. ^ „ 

Or that some note or memorandum in writing of the bar¬ 
gain be made, and signed by the parties to be charged by such 
contract or their agents ,] An action on the case was brought 
against the defendants*, for not accepting and paying for 
certain goods which they had contracted to purchase by the 
following memorandum in writing: “ We agree to give 
Mr. Egerton 19d, per lb. for thirty bales of Smyrna cotton, 
customary allowance, cash three per cent, as soon as our 
certificate is complete. (Signed) Mathews and Turnbull; 
and dated the 2d of September, 1S03.” The defendants had 
before become bankrupts, and their certificate was then wait¬ 
ing for the Lord Chancellor’s allowance, and after it was 
allowed they signed the memorandum again. It was ob¬ 
jected on the authority of Wain v. Warffers, that the con¬ 
tract being altogether executory, and uo consideration for the 
promise appearing on the face of the writing, nor any mu¬ 
tuality in the engagement, it was void; but the court over¬ 
ruled the objection on this ground, that the object and ward¬ 
ing of the 17th section was different from that of the 4th 
section, in which the word agreement was produced, and 
upon which the decision in Wain v. Warlters proceeded. And 
Lord Ellenborough, C. J. observed, that in this case of Eger- 
ton v. Mathews, the words of the statute were satisfied, if 
there were some note or memorandum in writing, of the 
bargain, signed by the parties to be charged by such con¬ 
tract. And this was a memorandum of the bargain, or at 
least of so much of it ns was sufficient to bind the parties to 
be charged therewith, and whose signatures to it was all that 
the statute required (13). 

U Astey V. Emery, B. R. Trio. 55 G. 3 . 7 'E**t, 558 . Klinitz v. Surry, 5 Esp. 

4 M. & S. N. !>. C. 2G7. 

x Ilartv.Sattley, 3Camp. 526 . ».Egertou y^ Iathews and another, 

y Hiude v. Whitehouse and another, 6 Etut, qj 

(id) It will be observed* that in this case^ffie name of the pur* 
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Signed hy the parties /] The place of the signature is im¬ 
material. If.a person draw up an agreement in his own 
handwriting, beginning, “ I, A. I?., .agree, &c.” and leave a 
place for a signature ai: the' bottom, but does' not sign it, the 
agreement will be considered as sufficiently signed*. So* it 
seems, if a person be in the habit of printing instead of 
writing his name, he may be said to sign by his printed 
name, as well as hifc written name b . 

In an action on the case for the non-delivery of a quantity* 
of gin, bought of the defendants', it appeared, that at the 
^iviedh&oi^gkljpr was^given by the plaintiff to the 

rlefewi^n^nim otTlJfeiJwWJs delivered to the former, the 
printed part, of which was, “ London. Bought of Jackson, 
and Hankin, distillers,” and then followed, in writing, “ 1000 
gallons of gin, l in 5. gin 7*. 350?.” The name of the pur¬ 
chaser was inserted in the hill of parcels' 1 . About a month 
after, the defendants also wrote the following letter to tire 
plaintiff: “ Sir, we wish to know what time we shall send 
you part of your order, and shall he obliged for a little time 
in delivery of the remainder; must request you to return our 
pipes. Yours, &c. Jackson and Hankin.” It was holden, 
that by connecting the hill of parcels with the subsequent 
letter of the defendants, the requisites of the statute were 
sufficiently complied with. So where the name of the seller 
was printed on the bill of parcels, hut he had written thereon 
the name of the purchaser, that was holden to be a recogni¬ 
tion of the contract and adoption of the printed njme, so as 
to satisfy the words of the statute®., 

Or their agents thereunto lawfully authorized.’] The 
question, whether this (17th) section of the statute, com¬ 
prehends < oufracls for the sate of goods by auction, as 
well as oilier <saks, has not as ) et been solemnly deter- 

t Knight v. Crock fold, l Iis.p. N.P.C, d See Champion v. Plummer, l Dus. & 

lQo. per Eyie, 0. J. Pul. N. II. 254. 

T» Per Eldou, C..I. in <i J$os. & Pul. 339 . e Schneider v. Norris, 2 M. &S. 2 Sfi. 
c Saundcrson v. Jncksun and another, 

2 Bps. & Pui. 238. 


chaser, as well as the seller, appeared in the memorandum, al¬ 
though the purchaser only regularly signed it; but in Champion v. 
Plummer, 1 Bos. & Pul. N. R.-d5 c 2. where the seller only signed, 
and the name of the purchaser did not appear on the bill of par¬ 
cels, it was holden, that the bill of parcels was an insufficient me¬ 
morandum of the Bargain, because there cannot fee a contract 
without two parties. See Cooper v. Smith, 15 East*. 103 * 
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mined (14). Assuming, however, that sales by auctioneers 
or brokers are withitf the 17th section, it has been uniformly 
holden, ever since the case of Simon v. Metivier f , that the 
auctioneer or broker is the agent of both parties, and a memo¬ 
randum, made by him of the bargain, is a sufficient compliance 
with the terms of the statute, to make the contract of sale bind¬ 
ing on each (Id). But the memorandum by the auctioneer must 
be a sufficient memorandum; for where at a sale by auction of 
sugars, the auctioneer (having before him the printed cata¬ 
logue pf sale, containing the lots, marks, and number of 
hogsheads, and the gross weights of the sugars; and also ano¬ 
ther written $&per containing the conditions of sale, which 
latter he read to the bidders, as the conditions on which the 
sugars were to be sold; but the two papers were neither ex* 
ternally annexed nor contained any internal reference to each 


5 f Per Ellenboroiigb, C. J. delivrrinc' the opinion of the court iu Uinde v. 

White house, 7 East, 5G9. 


(14) Lord Mansfield, C. J. and Wilmot, J. in Sirnon v. Metivier, 
1 Bl. R. 599. were inclined to think, that sales by auction were not 
within the statute, on the ground, that the solemnity of that kind 
of sale, and the number of persons present, precluded all perjury 
as to the fact of sale. But see the judicious remarks of Ellen bo¬ 
ro ugh, C. J. on this opinion, and the reasoning on which it is 
founded, in Hinde v. Whitchouse, 7 East, 5(i3. See ante, p. 797* 
under the 4th clause of the 4th section, us to sales of land by auc¬ 
tion. 

(15) In like manner, the memorandum in a broker’s book, and 

the bought and sold notes transcribed therefrom, usul delivered to 
the buyers and sellers respectively, are sufficient to hind the bar¬ 
gain, the broker being considered as the agent of both panics, 
Rucker v. Cammeyer, 1 Esp. N. P. C. 105. ruled by Kenyon, 
C, J. ou the authority of Simon v. Metivier; and per Elleuborongh, 
C. J. in Hinde v. YVhitehouse, 7 East, 5 O 9 . S. P. A material al¬ 
teration in a sale note by the bsoker, after the bargain made, at the 
instance of the seller, without the consent of the purchaser annuls 
the instrument, so as to preclude the seller from recovering upon 
the contract evidenced by the instrument so altered by him. 
Powell v. Divett* 15 East, - 29 . “ If the broker deliver adifiermt 

note of the contract to each party contracting, there is no valid 
contract. There is, 1 believe, a case which states the entry in the 
broker’s book ,to be the original contract, but it has been since 
contradicted. Each is bound by the note which the broker deli¬ 
vers, and if different notes are given to the .parties, neither can un¬ 
derstand the other.” ^Per Gibbs, C. J. Gumming v. Roebuck* 
Holt’s N. P, C, 172. 
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0 

other,) wrote down on the batalogue the name of the highest 
bidder, and the stun bid for the particular lots; it was 
holdon g , that the minute made on the catalogue of sale, (which 
catalogue was not by any reference incorporated with the 
conditions of sale,)- was not a sufficient memorandum of a 
bargain under those conditions of sale. But where goods 
were sold by auction to an agent 1 *, and the auctioneer wrote 
the initials of the agent’s name, together with the prices, op¬ 
posite the lots purchased by him, in the printed catalogue, 
and the principal afterwards, in a letter to the agent,, recog¬ 
nised the purchase, it was holclen, that the entry in the cata¬ 
logue, and the letter, coupled together, were a sufficient me¬ 
morandum of the contract. 

In BoydeU v. Drummond, 11 East, 142., it was holden, 
that the signature of the defendant, in a hook ontitulcd 
** Shakespeare Subscribers, their signatures,” not referring 
to a printed prospectus which contained the terms of the con¬ 
tract, and which was delivered at the time to the subscribers 
to the BoydeU Shakespeare, could not be connected with the 
prospectus, so as to take the case out of the statute, inasmuch 
as such connection could not be established without the 
intervention of parol evidence, and that would open a door 
for perjury, which it was the object of the statute to 
prevent. 

If on a sale by auction of goods the same person is de¬ 
clared the highest bidder for several lots, a distinct contract 
arises for each lot; and although all the lots together pur¬ 
chased by the same person exceed 10/. in value, yet if the lots 
are separately of less value than 10/. a memorandum in writing 
is not necessary *. 

It is to be observed, that neither the 4th nor 17 th sections 
of this statute require, that the agent should be authorized by 
writing. A parol authority, therefore, is sufficient* (l(j’). 
But the character of agent cannot be supported by one of the 
contracting parties*. 

Sf ffiiidc v. Whitcliouse, j East, 558. mcyrjr, 1 Esp. N. F. g 106 . Sec 

h Philliniorc v. Barry, i Camp. M P. also Einmerson v. Ileelis, 2 Tamil. 

C. 513 . * 4 <S. 

i' Emmcraon v. Ileclis, 2 Taunt. 38 . 1 Wright v. Daunah, 2 Camp. N. P. C. 

k Pu- Kenyon, C. J. in Rucker v. Cara- SOS. 

a 

r . ' ' PSt*' ’ 

( 16 ) The third section, relating to assignefints and surrenders 
pleases, &c. requires that the agent shoUjnPbe authorized by 
writing, > -■ ■ < ‘ ■■ 
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III. The fifth and sixth Sections relating to the Exe¬ 
cution and Revocation of Wills. 

Mk Section.—" AU devises arid bequests of any lands or 
“ tenements, devisable either by force of the statute of wills, 
** or by this statute, or by the custom of Kent, or of any bo- 
“ rough, or any other particular custom, shall be in writing, 
“ and signed by the party so devising the same, or by some 
" other person in his presence, and by his express directions, 
" and shall be^attcsted and subscribed in the presence of the 
“ devisor, by three or four credible witnesses, or else they 
“ shall be utterly void and of none effect.” 

All devises of any lands or tenements .] Although these 
words are very general, yet it has been holden, that copy- 
hold land 01 and customary" estates, passing by surrender, are 
not comprehended within them. In these cases, the estate 
is considered as passing by the surrender, of which the will 
only directs the uses. Consequently, it is not necessary that 
such will should be executed with the solemnities required by 
this statute. Hence, a mere draught ot a will, the signing 
and publication of which were prevented by the sudden 
death of the testator, has been holden sufficient to pass copy- 
hold laud surrendered to the use of the will. N. By stat. 
5.i Geo. 3. c. 192. Dispositions by will by any person dying 
after 12th of Julv, 1S15, of copyhold estates, arc made eil'ec- 
tual without any*previous surrender to the use thereof. 

By the 12th section of the statute of frauds, “ Estates pur 
« outer vie are devisable by will in writing, signed by the de- 
“ visor, and attested by three witnesses, as in the fifth section.” 

Shall be in tenting.'] This provision is merely a repetition 
of what had been required by the stat. 32’ H. 8. c. 1. which 
first gave the power of disposing of land by will. But writing 
wastheonly solemnity which thatstatute required (17). Hence, 


m Roe d. Gilman v, Heyhue, a Bl. R. 
1 U 4 . See also the Attorney-gene¬ 
ral v. Barnes, 2 Vern. 598. Altornry- 
general v. Andrews, 1 Ves. 225. 
Tufluell v. Page, 2 Atk. 37. 
n Doe d. Cook v. Danvers, 7 East, 


299 . Cary Vi Askew, corain Sir L. 
Kenyon,. M. R. May 9 , 1786 . 2 Bro. 
C. C. 59 . at|d iii a note to Wags tuff 
v. WagstalT, 2 P. Wins. 2. r ,9 Cox’s 
ed. recognised by Ellenborougli, C. 
J. in 7 East,.324. 


(17) Blaclltbne. iu his Commentaries, B. 2. c. 23. observes, that 
many frauds and penuries were introduced’ by this stat 32 H. 8. 
and remarks on 4 bei<pIiculty and hazard, eveu in matters of public 
utility, of departing^om the rules of the common law, which are 
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before the statute of frauds, short notes, taken by a lawyer 
from the testator’s mouth, for the purpose of being reduced 
into form were liolden to be a good will, though the tes¬ 
tator died before they were sd reduced jgtq fcfrnp ; In. like 
manner, a scrap of writing, though it was n 6 f signed, pealed, 
or written, by the testator, might have been established as a 
will by the testimony of a single witness? This did in fact 
happen in a very remarkable case, that of*Sir Francis Worse- 
ley’s will p . One Baynham, of Gray’s Inn, wrote a will for 
Sir Francis Worseley, which will was in loose sheet%, dictated 
by Sir Francis, who had neithef“signed nor sealed the same, 
though the writing itself purported both; but Sir Francis, 
who intended to write the same over again, had said, that in 
the mean time that should be his will. N. Baynham was the 
only witness: the court conceived this to be asuluciout will. 

It has been conjectured by a very eminent lawyer* 1 , that 
the preceding case, which w r as decided in 18 Car. 2 ., might 
have occasioned the introducing the fifth section of the statute 
of frauds, theraovision of which (viz. 1 st, That the will shall 
be signed by tne testator, and 2 dly, That it shall be attested 
agd subscribed by three credible witnesses in the presence of 
the testator) point directly at the two grievances in Sir Francis 
Worseley’s case. 

And signed by the party devising.'] What shall be con¬ 
sidered as a sufficient signature within this clause, will ap¬ 
pear from the following cases. The devisor wrote his will 
with bis own hand, thus: “ I, John Stanley, make this my 
last will and testament,”’ and thereby devised the land in 
question, and put his seal thereto, but did not subscribe his 
name. The will was subscribed by three witnesses in his 
presence. This was holden r to be a good will to pass the 
land; for the will having been written by the devisor, and 
his name being iri'fhe will, it was a sufficient signing within 
the statute, which has not appropriated any particular place 
in the will, where it ,shall be signed, either at the top, or 
bottom, of in the margin (18). . ‘ 

0*1 Anderson, 34. cited by I.il. Ellen- r Lemayne v. Stanley, 3 Lev. j. Ad- 
borough, C. J-7 East, 324. ^ judged after several arguments by 

p Reported in 1 Sidf. 315. p). 33.2 Keb. the wliole court, sc. North, C.J. 
j 28 .pl. 82 .by the name of Stephens, Wyndham, Charlton, and Levinz, 
lessee of Gerard v. bd. Manchester, Js. on special verdict in ejectment, 

18 Car. 9. Easter T. 16 a 1 ’. C. B. 

q i.d. Camden in Hinds on v. Kersey. . 

■** £ 

-—----—--*- - -r-- 

40 nicely A constructed and artificially connected, that the least 
breach in any one disorders for .a time the textuift of the whole. 

- (18) See the opinion of Lord Mansfield, U. J; in Right v. Price, 
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It seems, that if the devisor cannot write, a mark made by 
him will be a sufficient signing* within the statute (19). 

Whether the devisor, by merely affixing his seal to the 
will, can be considered as having sufficiently signed within 
the. meanings of the statute*, seems to be a vexata qucestio. 
Affirmed per North, Wyndbaha, and Charlton, in Lemayne 
v. Stanley, 3 Lev. 1. Dub. perLevinz, S. C. Affirmed per 
Holt, C. J. in Lea v. Libb, 1 Show. (SO. Affirmed per Lord 
Raymond, C. J. at nisi priu ,in Warjnetbrd v. Warneford, 
S Str. 7(S4. Negatived per, three barons (including Parker, 
C. B.) in Smith v. Evans, 1 Wiis. 313.; also per Willes, C. J. 
Sir John Strange, M. II. and per Parker, C. B. (20) sitting 
with Lord Hardwicke, C. in Ellis v. Smith, as assistants, 
1 Ves. jun. 11. 1 Dickens, 22.3. 

s See in Lemayne v. Stanley, Frecin. 538. a dictum to this effect. 


Doug. 241 . where the will was prepared in five sheets, and a seal 
affixed to the last, and the form of attestation written upon it; and 
the will was read over to the testator, who set his mark to the two 
first sheets, and attempted to set it to the third, but being unable, 
from the weakness of his .hand, he said he could not do it, but that' 
it was his will; and, on the following day, being asked if he would 
sign his will, lie said he would, and attempted to sign the two re¬ 
maining sheets,but was notable. Lord Mansfield, C. J. observed, 
that ** the testator, when he signed the two first sheet 3 , had an 
intention of siguing the others, but was not able. He thereforedid 
not mean the signature of the two first as the signature of the whole 
will; consequently there never was a signature as of the whole.’* 
N. The case was ultimately decided on another ground. 

(lj)) See Harrison v. Harrison, 8 Ves. jun. 185 . where it was holden 
by Lord Eldon, C. on the authority of Gurney v. Corbet*, C. B. 
that a will was duly executed to pass freehdd land, although 
one witness only had subscribed his name, and the other two had 
attested by setting their marks. See also Addy v. Grix, coram Sir 

W. Grant, M. R. 8 Ves. jun. 504 . S. P. 

«• ' 

( 90 ) Parker, C. B. observed,however, (according to the report in 
1 Ves. jun. 12.) that as in some cases it was thrown out obiter, that 
seating was signing, and in one case decreed , that it v:as equal to 
signing, he should submit his opinion. But in Dickens’s Rep. of 
Ellis v. Smith, vol. 1. p. 228 . and in a MS. note, this remark does 
j&t appear; and Parker’s dissent frfern the opinion of the three 
judges in Lfunayne v. Stanley, and Lord Raymond in Warneford 
v. Warneford, stands unqualified. 

' *■ 

* * Not printed, but said by Ld. Eldon to f be in a note book which was the 
property of Mr. J. Burnet* This hook is now in Lincoln's Ion Library, form¬ 
ing a part of Serjeant Hut’s MSS. 
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' * 

It is not required by the statute, that the witnesses shoutd 
see the devisor sign, or that he should sign in their presence*.. 
It is sufficient, that the devisor should declare to the wit-: 
nesses, that the instrument offered to them subscribed is 
his will, and that the signature isvhis hand-writieg. $ • 

Attested and subscribed.] (2d). It is notTaecessary, that ihe 
will should be attested and subscribed by all the^fyitnesses 
at the same time. Hence, where the devisoFp^felished hisr 
.will in the presence of-two witnesSis", %ho subscribed it in 
his presence, and some time after he sent for a thir& witness* 5 
and published it in his preSeftCef the will was. holdfcn : ta be 
duly attested (22). " ' < ■* 


Grayson v. Atkinson, 2 Ves. 454. 
Ellis v. Smith, 1 Ves. jun. ll. 
1 Diokens, 225. S. C. . „ 


u Jones v. Lake, 16 G. 2. B. R. on 
special verdict in ejectment. 2 Atk. 
17 O. n S. P. admitted per Hard- 
wicke, C. 2 Ves. 458. 


(21) It. is not necessary that the witnesses should be informed of 
the nature of the instrument they are about tdattest, or that it is a 
will. Hence in Trymmqr v. Jackson, determined Hi the Court of 
lvin&’s Bench upon a trial at!>ar* of an issue directed by the Court 1 
of Chancery, cited,in 1 Ves. 487. recognised by Lord Hardwieke, 
C. in Rigden v. Vallier, 2 Vest. 258. and by Denison, J. in Wallis 
v. Wallis, Lincoln sumnt. ass. 1762. 4-.Burn’s E- L. p.. 127. 6th ed., 
the witnesses to the will were induced, from words ma&e^Tise of by 
Anna Lordell, the testatrix, at the time of the execution, to believe, 
that the instrument they attested 1 was a deed, and not a will. The 
testatrix delivered it “ as her act and deed,” and the words “ sealed 
and delivered” were written above the place where the three wit¬ 
nesses were to subscribe their names. The court were of opinion* 

that this was a sufficient execution of the w ill. 

• *■' 

(22) “ The case of witnesses attesting at different times is sup-, 
ported by so many authorities, that it may be considered as settled; - 
yet [ think it is a dangerous determination, and destructive of those 
barriers whi^k th&ifatute has erected against frauds and peijuries.” 
Per Sir John 1 Strange, M. R. 1 Ves. jun. 14. 

It will be observed, that in Jones v. Lake, there was only one in¬ 
strument, wthich was attested by three witnesses, but in Lea v. Libb, 

1 Show. 68. a Mod. 262. (best reported in Carth. 35.) where 
land was devised by ,a will ^subscribed by two witnesses, and after¬ 
wards a codicil was made, ilhich confirmed all the devises in the 
will, and was subscribed by two witnesses, one of whom>was a wit¬ 
ness to the will; itSgas holden that the will and codtcH together 

$ \ * 

* OntJ^ fib of May, 17I9. sc^Eeg.Jta^ 1749 * P- 191. 
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The devisor Wrote upon a Sheet of paper a devise of land, 
arid subscribed the paper, but did not seal it; nor was it at¬ 
tested** Ona subsequent d$y he wrote a memorandum on 
another sid£ of the same sheet of paper, containing a bequest 
of personal estate, and subscribed this memorandum in the 
presence of three .witnesses. Heathen took the sheet of paper 
in his hand, and deejared it to be 1 his* last will* in the pre¬ 
sence of the three witnesses**and then delivered it to them, 
and desired them to attest and subscribe it, in his presence, 
and in the presence of each, other, which they accordingly 
did. idtWas holden, that this was to be considered as one 
entire Instrument, though made at different times; and that 
it was duly executed and attested to pass the real estate; that 
the memorandum relating to personalty only, the having three 
witnesses must have been merely for the purpose of authen¬ 
ticating the former devise; and the court observed, that a 
person was not obliged to make his whole Will at the same 
time. 

In the case of Stonchouse v. Evelyn, at the Rolls, 3 L\ 
Wms. 254. it was proved, that the three subscribing wit¬ 
nesses to the will ba<l subscribed theiK names in the presence 
of the testatrix; but one of them said he did not see the tes¬ 
tatrix sign the will, but that she-owned at the time when the 
witnesses subscribed, that the name signed to the will was 
her own hand-writing. This was holden to be sufficient by 
Sir Joseph Jekyll, M. R. 

Where a will consisted of two sheets of paper 7 , and the 
first sheet was regularly connected with the second, aml in 
the first sheet the testator devised land to trustees thereinafter 
named upon trusts therein specified, and in the last sheet, 
. which was duly executed and attested, appointed certain 
pprsons to he trustees ; although the testator did not execute; 
the first sheet, ami the witnesses never saw it, it was the opi¬ 
nion of all the judges*of England, that if the first sheet were 
iri the room at the time of the execution of the second, that 
was sufficient. * 'ip ' ‘ h: 


x Carlctond. Griffin v. Griffin, i Burr. 
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y Bomt v. Sea well, on case react veri, 
3 Burr. 177 : 1 . f Bi. R. 407 . Bull. 
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were not sttjg||i*!nt to pass the land ; for. the statute is express, thtjt. 
there ought 79 be three witnesses to every devise of land, and also 
that the witnesses should subscribe such devise in the presence of 
the devisor; but^tbft^resent instance, neither <ff"these Solemni¬ 
ties took place, ■ “ 
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In the -presence of the devisor.'] It is required by the sta¬ 
tute, tlwt the attestation and subscription of the witnesses 
should be in the presence of the devisor, in order to prevent 
another will being obtruded in the place of the true will; 
but it is sufficient, if it he proved, that the testator mix Id see 
the witnesses subscribing their attestation; it is not neces¬ 
sary that it should be proved, that the testator did actually 
see the witnesses subscribe. Hence, where the devisoj; being 
in bed * made his will, which he signed in the presence-of 
three witnesses, but he being very ill, the witnesses with¬ 
drew into a gallery, and there subscribed their names as wit¬ 
nesses to the will. Between the gallery and the bod-cham¬ 
ber, where the devisor lay, there was a lobby with glass 
doors, and the glass broken in some places; it was proved, 
that the devisor might see from liis bed where he lay (through 
the lobby aud the broken glass windows) the table in the 
gallery, where the witnesses subscribed their names; it was 
adjudged, that the will was duly executed in the presence of 
the devisor, within the intent of the statute. 

Honora Jenkins*, having directed her will to be prepared, 
went to the office of her attorney at York, in order to exe¬ 
cute it. H. J. being asthmatical,* arid, the office very hot, 
she retired to her carriage in order to execute the will, the 
witnesses attending her, who after having seen her execute, 
returned into the office, to attest the will, and the carriage 
was put back to the window of,the office; it was proved by 
a person who was in the carriage w ith II. J. that the testa¬ 
trix might sec what passed through the window of the of¬ 
fice. Immediately after the attestation, one of the witnesses 
took the will to the testatrix, which she folded up and put 
into her pocket. Lord Thurlow, Ch. thought the will w-ell 
executed; and the case of Sheers and Glasscock was relied 
upon as an authority. 

But the testator mu3t be in a situation that he may see the' 
witnesses attest: therefore where the attesting witnesses re¬ 
tired from the room where the testator luid signed, and sub¬ 
scribed their names in an adjoining room, and the jury found 
that from one part, of the testator’s room a person by inclin¬ 
ing himself for$krds, with his head out at the door, might 
have seen the witnesses; but that the testator was not in such 
a situation in*the room that he might by so inclining have 
seen them: held that the will was not duly attested*. 

.Jf , + 

* Sheeny. Glastcock, C.B.Cmth. si. b Doe v. JIanifoM, 1 lfaule & get. 

Salfc. Us8. i Ei|. C- A’br. 403- kqu, 294. 

a Cassop v. Dade, i L’ro. C. C. 99. 
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Although it is required by the statute 6 , that the attesta¬ 
tion of the witnesses should be in the presence of the devisor, 
tyet it is not necessary, that it should be inserted in the form 
of the attestation, that the witnesses subscribed their names 
in the presence of the devisor; whether they did so sub¬ 
scribe is matter of evidence to,be left to the jury*. Hence, 
where the attestation was “ signed, sealed, published, and 
declared, in thie presence of us,” the witnesses being dead, 
and their hand-writirlg proved* 5 ; the court Held that it was the 
province of the jury to determine upon circumstances, with¬ 
out any- positive proof, whether the witnesses had subscribed 
itj the presence of the devisor. 

By three or four credible mtnessesf] The witnesses must 
be persons who have the use of their reason, and such reli¬ 
gious belief' as to feel the obligation of an oath; who have 
not been convicted of any infamous crime, and arc not in¬ 
fluenced by interest (23). 

L. The witnesses must be persons who have the use of 
their reason. 

Persons excluded from giving testimony f , for want of skill, 
and discernment, are idiots, persons of insane mind, and 
children. In regard to children* there seems not to be auy 
precise time or age fixed, before which they are excluded 
from giving evidence; this will depend in a great measure on 
the sense alfed understanding of the child, as it shall appear 
to the court upon examination of the infant. 

2. The witnesses must be persons who have such religious 
belief as to be sensible of the obligation of an oath. 

“ It is said by Sir Edward Coke 6 (1 Inst. 6 . b.), that an 
infidel is not to be admitted as a witness; the consequence of 
which would be, that a Jew, who acknowledges the Old 
Testament only, could not be a witness. But, 1 take it, that 
although the form of the oath, as administered according to 
the laws of England, is, “ tactis sacrosanctis Dci-Uoangeliis 
by which it is presumed that the witness is a Christian; yet 
in cases of necessity, as in foreign contracts between merchant 
and merchant, frequently transacted, by Jewish brokers, the 
* testimony of a Jew, “ toe to libro legis Musaiece ,” is not to be 

c Brice V. Smith* Willcs, l. f Gilb. Evi< 1 . 109. 

d Hands v. Janies, Comyn’s R. 531 . g Hale, P. C. 8 vol. 879. 

• Croft v. Bawlct, Str. 1109. 


■ f/T ■ - 

(23) This is a general rule of evidence.- 
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rejected, and is used (as I have been informed) among all 
nations/'* 

The depositions of witnesses*,* professing the Gentoo re- * 
limon, wno were sworn according to the ceremonies of their 
religion, taken under a commission out of Chancery, were 
holcleifto be admissible in evidence, in the great ..case of 
Omichund v. Barker; Wilks, C. J. remarking, “.tiiat if an 
oath were merely a Christian institution, as baptism,.the sa- , 
crament, and the tike, he should have been compelled to ad- . 
mit, that none but a Christian could take an oath. But oaths 
were instituted long before Christianity, were,made use of to 
the same purposes as now, were always held in the highest 
veneration, and were almost as old as the creation. Jura- * 
rrn utnm (according to Sir Edward Coke) nihil aliud est <juam 
J)eum i*n testem vacat e; and, therefore, nothing but the belief 
of a God, and that he wifi reward and punish us according to 
our deserts, is necessary to qualify a man to take da oath." 

In conformity with the preceding remarks, it has been holden, 
that the proper question to be put to a witness, in order to 
ground an objection to his competency 1 , is hot whether he . 
believes in Jesus Christ, or the Holy Gospels, .but whether J 
, he Relieves in God, the obligation offcn oath, and a future 
state of rewards and punishments. 

3. Persons who have been convicted of any iufamous 
crime canuot be witnesses. 

There arc several crimes, the commission of which evince 
such a moral depravity, as utterly to exclude the offender 
from becoming a witness. Hence, where a person has been 
convicted of treason or felony, his testimony cannot be re¬ 
ceived in a court of justice. "At the common law, a person 
convicted of petit larceny was holden not to be a competent 
witness, and consequently was incapable of attesting a cle- , 
vise of land*. But now by stat. 31 G. 3. c. 33. reciting, that 
persons convicted of grand larceny are by thejr punishment, 
restored to their credit as witnesses, it is enacted “ that no. 
person shall be an incompetent witness by reason of a con- . 
viction for petty larceny.” Every specie^ of the crimen falsi, 
as it is tcrm^Wc| as perjury, forgery, arid, the tyke, ren-, 
der$ persons 1 Wfr&rcd thereof incompetent to be witnesses. 
Standing in the piiioiy-being the usual puuishment inflict^f , . 
on those who are convicted-of the crimen falsi, it Vva$ fojf/* 
mtrlyjiolden, that no person, who^had suffered this punish- 

r Dmlcband ;v. ltfrrker» Wilks, 53s. k .MstekimJer, 

It v. l\ftke's N. |\ C. j 1. per 2 Wiis. ji.U cT ? 

Bnlk«y& 
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ftient, or even had been sentenced to it, could be a witness; 
but the rule hew laid down is, that it is the crime and not 
the punishment, which makes,a man infamous; and conse¬ 
quently, although a person be sentenced to stand in the pil¬ 
lory, .yet if it be not for an infamous offence, such person is 
still a competent witness 1 . If one found guilty on an indict¬ 
ment for perjury at common law be pardoned by the king, he 
will be a good witness'"; because the king has power to take 
off every part' of the punishment; but if a person be indicted 
of perjury on the stat. 5 Eliz. c. 9. and convicted, the king 
cannot restore such person to his competency as a witness; 
for the king is divested of that prerogative by the express 
words of the statute. In this case the disability forms a part 
of the jj^dgment on the statute, viz. “ that-the oath of such 
persono^persons, so offending, thenceforth shall not be re¬ 
ceived inV'v court of record within England or Wales, or 
the marched until the judgment shall be reversed by attaint 
or otherwise".*’ But on an indictment at common law, the 
-disability is only a consequence of the infamous judgment®. 
N. The party, who would object to the testimony of a wit¬ 
ness, on the ground of his having been convicted of an infa¬ 
mous offence, must be prepared with a copy of the judgment, 
regularly entered upon the verdict of conviction; for, until 
such judgment is entered, the witness is not deprived of his 
legal privileges 1 *. A mere conviction, unless followed by a 
judgment, is not sufficient to destroy the competency of a 
witness'*. The admission of the witness, that he has been 
convicted of the offence, will not supersede the necessity of 
producing the record of conviction, or copy thereof*. 

, 4 . The witnesses must not be biassed or influenced by 
interest. 


, Previously to the stat. 25 G. 2. c. 6. it was holden*, that if 
one of the subscribing witnesses to a will of land was a legatee 
named in the will, and the land was charged with the pay¬ 
ment of the legacy, such witness, not having received the 
legacy, or otherwise discharged himself of his interest at the 
time of examination,'was not a credible .witness within the 
intent of the statute of frauds. Whether a witless, who was 
a creditor or a legatee, was competent to be in sup- 

£ h, * 

L * v - *$• 

~ lit Girt). Etta- t«8. Dover v. Mea t wry 

V - B.It.'MUT. isos. Loa&ft Sitting*,, 

... Elleoborpugb, C. J. ajUe, 
a Co. Eat. 368. b. gdi 
o Per C. 

Jtalb.699. 

VOJb. IX. 



Peake's Evid. i-?8. ad ed. 

Lee t. Gauael, Cowp. 9. 

R, v. Caatell Careinion, 8 East, 77. 
Holdfast (I. Austey v. DowsingyStr, 
1253. > i 



FRAUDS, STATUTE OF 


pottof a will, containing a charge pn the land for'payment 
.of debts .and legacies, If after the death of the devisor, and 
before examination, he had received or released, or upon ten¬ 
der lfyade had refused to receive, the debt or legacy, seems to 
have %en a vexaia.qnccstio. Lee, C. J. had expressed an 
‘opinion in Anstey v. Dowsing, that the condition of,the wit¬ 
ness,* at the time of the attestation , was the only thing to be 
regarded; and if the wituess was interested at (,hat time, no¬ 
thing car post facto could give effect to his attestation. Lord 
Harawicke, C., in the case of the Earl of Ailesbury’s will, 
(cited by Lord Mansfield, C. 3. in 1 Burr. 4-27.) where the 
subscribing witnesses were legatees named in the will, (which 
contained a charge on the r6al estate for the payment of lega¬ 
cies,) but. had released before examination, established the 
will. In Wyndham v. Chetwyud*, the subscribing witnesses 
were,creditors of the devisor, but their debts having been* 
paid before examination, the court were of opinion* that these 
witnesses were credible within the intent of thte statute. 

In Doe d. Hindson v. Kersey?, where the testator devised 
certain lands to trustees, to be applied to the use of such poor 
ofa certain parish as by reason of infancy, impotence, or old 
;agte, were unable to work, and to place out the children Of 
such poor, apprentices; and the three witnesses, who attested 
tije^will, were seised of lands in fee within the said parish, 
at the time of the attestation, but had conveyed away the 
same before the trial; the three puisne judges were of opi¬ 
nion, that the witnesses were credible witnesses .within the 


intent of the statute; but Lord Camden, C, J. expressed an 
elaborate opinion to the contrary, viz. 1. That the credibility 
was a neeessary and substantial qualification at the'time of 
attestation ; 2. that, if the witness was.incompetent at that 
time, he could not purge himself afterwards, either by re¬ 
lease or payment, so as to set up the will; 3. that he could 
not be a witness in that case to establish any part of the w T iU, 
but that the whole was,, void. The puisne judges differed- 
with Lord Camden on the second position, and, as it appeal, 
dfeoided the caSo on this, ground: namely, that the. witness 
rbt^redMJh^ir competency, by the remov/d of their 
• time pf examination^). Haying thus 


tyvyu<hf 
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Chetwyiid,, ] 
R. as. special ye 


I Burr* u HLmfcou v. Kerjey^ C. BV wi j$gr 
iwertwj from We*tfcirebo<l su^yfcb 
‘ -4 Burn. El E. ‘ 
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(24) Tin; chronologic^ statement 
The case of Holdfast &■ Anstey decided in B, R* 


{f v - <* > 



* iPRAtlDS, STATUTE OF gi$ 

. * ? 

Stated the several decisions* it will be proper to remark, that 
.the discussiofrof this Subject is no#- become matter of curious 
.•speculation rather than of use; for, in consequence of the 
doubts which had arisen, from the,opinion expressed by Lee, 
C. Ji in Anstey t. Dowsing, the interference of the legislature 
whs deenaed necessary*, and by stat. 23 G. 2. c. 6. it was en¬ 
acted, 4 ‘ that if any person shall attest the execution of any 
“ will or codicil, to whom arty beneficial devise, legacyi es- 
: “ tote, interest, gift, or appointment, of or affecting any real 
“ Or personal estate, other than charges on lands. See,, for 
** payment of any debt or debts, shall be thereby given or 
* 4 made, such devise, &c. shall, so far only as concernsj$uch 
x< person attesting the execution of such will or codicil, or 
** any person claiming under him, be void; and such person 
K "Shall be admitted as a witness to. the execution of such 
“ will or codicil, within the intent of the said act, rtotwith- 
“ staridihgsuch devise, &c.” And by s. 2. “ In case, by 
“ any Will or codicil, any lands, &c. shall be charged with 
“ debts; and any creditor, whose debt is so charged, shall 
V atlest the execution of such Will or codicil, every such 
** creditor, notwithstanding-such charge, shall be admitted 
M ass witness to the execution of such will or codicil, within 
“ the intent of the said' act , Provided *, that the credit of 
every such witness, and all circumstances relating thereto, 
“ shall be ; subject to the consideration and determination of 
“ the court and the jury, before whom any such witness shall 
“ be examined, or his testimony or attestation made use of*, 
“ or of the court of equity, in which the testimony or at* 
“ testation of any such witness shall be made use of» in like 
“ maimer as the credit of winesses in all other cases ought to 
" be considered of and determined/* 

’ xS.6. 
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£aster ,term, 19 Q. 2 , 1746. The decree of Lord Hardwieke on 
Lord Ailesbury’s will was in 1743 . The statute was made in the 
4.5 Gr. r 2 . 1752. The judgment of the court in Wyndham v. Chet- 
wyhd was delivered byLord Mansfield, C.J. B. H, M. T. 31 G. 2 . 
1737 ; the will, bn which the question arose, being dated the 14tli 
of Mayt 1750. The judgment id Doe d. HiSiiiwVijKeney was 
deliveh% by Ld. Camden, C. J. C. B. in E. T. 5 G* 3,1765; the 
VriH^On whjch the question arose, being dated the 16 th of August, 
,| 7 i^P ? ^ne’two last-mentioned cases are arranged in the text, as 
if they/had been decided before the statute 25 G. 2 ., because it 
does net appear that m-ekher of them- the decision was influenced 
by the .provisions of that$tatutc* In both cases, the wills had been 
eydllaly ^ 
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ft does not appear that the legislature*, when .they passed 
the sjatifte of frauds, hadf 1 in their contemplation execution* 
of wins by blind men. It seems, however, that, in the case, 
of a hjindmari, stronger evidence will be required' than the 
mere attestation of signature, but it is not necessaiy, that |he 
wjll should be read over to him in the presence of the attest¬ 
ing; witnesses.. ' . - - 

Of the proof by the subscribing witnesses.^To prove the 
due execution of a devise of lands, the original will must be 
produced, and one of the subscribing witness^, if Hying, 
must be examined to prove, that the solemnities prescribed 
by the statute have been complied with, agreeably to the 
rule of law, that where a witness has subscribed an instru¬ 
ment, he must be produced, because it is the best evidence 
(25);, and, even where the will is in the hands of the adverse 
party, who has notice to produce it, apd in consequerice of 
such notice does produce it at the trials the party cajling for 
it is bound to call one. of the subscribing witnesses to prove 

'' ‘ ft " 'f ~ 

y Longchamp d. Goodfellow 2 N. R. 413. _ ; 


(25) ;f5. Although the common course is? Jo call one witness only 
toprove the will*, yet that is only where t))ere is no objection made 
to thfi^xecudon yf the will by the heir; for he is Entitled'!lo have 
all; the witnesses examined,, but.then he must produce them,; for' 
tlje devisee need not produce more than one, if such witness shall 
prove all the requisites; and though they should all swear that the 
Will was not duly, executed, yet the devisee would be permitted to 
adduce evidence of circumstances to prove the due execution ; as 
was tfie case of Austin and Willes, cited by Lord Hardwicke, C. in. 
Blacket and Widdrmgtpu, M. T. 11 G. 2. in,which case, notwith¬ 
standing the three witnesses swore that the will wasnotduly exe* 
. cuted, the devisee obtained a verdict f. In Pike and Bradbury+, 

Kuf/vva T Aw/1 ^AtTtnAnJ li nAti nn iaaiia nf ...I — _ 
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and Second denying their hands, it was contended that he should 
go nofurtherlft^jt was argued, that thoUfl if you call one witness, 
who pvov^^BMpiyoa, you tnay call another, yet, if the second 
also prov^ga styou,you.can ! g^ no iartber; but justice 

permitted tfih deviaee to Call other witnesses to proye the wuli aiid 


Gilb. EvW. 69 . Bull. N. W 

r «»* !w ■ ... 00^' 
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he obtained a verdict 

t •• f -V.-‘ 

■* Pvr'teie, C. 3 , in Anitcyv. Dowsingr Se4r41*o the opiuiun of Kitton.C. 
a: fa Doe v. Smith, | P. C. agi. m 

t See«6oaoWwf.Mliff«» I Bl. R. Mft*, 

Pike y. EhdraertOg^citai in 


ter mined by'flrstt, C.J.' 


*<■* 


Iht 



„, cv' Jf r ' • % 




fV. V 


FRAUDS, STATUTE OF 

> * 

'IW^; If all, the subscribing witnesses are dead, or insane*, 
their handwriting and that of the devisor must be played. 

A devisee or executor in trust*, who has acted, may be 
exafti|hed as a witness in support of the will. In like manner 
an e'xecutor, who does not takeany beneficial interest under 
the will; is a competent witness to prove the sanity of the 
testator. So the wife of an acting executor, who does not 
take any beneficial interest under the will, is a competent 
witness to prove the execution of it 5 . 

'O If a person who is interested, execute a surrender or re¬ 
lease of his interest* 1 , he may be examined as-a witness, al¬ 
though the surrenderee, &c, refuse to accept the surrender or 
release. 


,6th Section.?—" No devise in writing, of lands, tenements, 
" dr hereditaments, nor any clause thereof, shall be revoca- 


U 


U 


U 


ble, otherwise than by some other will or codicil, in writing, 
" or other writing declaring the same; or by burning, can- 
“ celling, tearing/or' obliterating the same; by the testator 
himself, or in, nis presence, and, by his directions and con- 
“ sent; but all devises and" bequests of lands and tenements 
" shall remain and continue in iprce, until the same be burnt, 
“ cancelled, .tom, or obliterated by the testator, or by his 
“ directions, in manner aforesaid; or unless the same be al¬ 
tered by some other will or codicil, in writing, or other' 
writing pf the devisor, signed in the presence of three or 
four witnesses, declaring the Same.” 1 ' 

' No devise in writing, of lands, $$c. shall be revocable, other¬ 
wise than by some other will or codicil, in writing ; or other 
writing of the detifoor, signed in-the presence of three or four 
(witnesses, declaring the same.] Having premised that before 
tliis statute, devise? of lands, made under* the particular 
customs of boroughs, or by virtue of the statute of wills 
H. S. c. 1.) might have beeri revoked by any express 
yyqrxls without writing 6 , the statute of wills having given 
er to auy peyson seised in fee of lands, to* devise such 
s by will, in wiping, but beingVdent as torevocationp, I 
shall proceed to ofeider tbe ;i several methe^ls prescribed by 
the stati^of^lraua^r th^^ocatic© offpjS oflantfs, and 
tlmVsubjom some remarks ^implied teybfc||inV 


Z Per Lord Kenyon, C. ]. in & case d Goodtitle V. Wslford, Doug, 13Q. - 
oiled by L&wreac<y JAltaGdrdou V. Pyeiystd.b. pl.Si. Adm. iaSymsoi* 

Sejpretau, 9 .East, 548. . ♦ ,., , v. KirtOii, Cro. J*c. 1 IS, and Cron- 

o'wrinfeu t. Taylor, g'lUbfltiik*. f ; ?elltr. Sanders, Cro. Jac. 4 $$* GUlv 

. * Der.»3. ed. i?99< 

v ftpUtoa t. Bromley,*?,£•*!, 950* 
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. This section prescribes three methods,'by which a devise v 
of land may be revoked; either by another will or codicil in 
writing, or by other writing, declaring the intention of the 
devisor to revoke the lornier devise; or by burning, cancell¬ 
ing, &c. W ith respect to the first method, (the only sulyect 
now under consideration) it is to be observed, that fcne words, 

“ signed in the presence of three or Four witnesses,” having 
been holden to refer to the next preceding words “ oMer 
writing” only, and not to the words “ will or codicil it* 
writing ” it is not necessary that a will, whereby a former 
will is revoked, should be signed by the devisor in the pre¬ 
sence of three witnesses*; but that a"second will may operate 
as a revocation of a former, it is necessary, 1. That tbe se¬ 
cond will should expressly revoke or be clearly inconsistent 
with the first devise, quoad the particular subject matter of 
such devise «. If it be merely found, that another, or even a 
different disposition lias beep made by the testator from that 
which he had first willed, yet if it do not appear to the 
court, what that diflcience is, it will not be a revocation b . 
2. It is necessary that the second will should be subsisting* 
and effective at the time of the death of the testator ; conse¬ 
quently, if the second will be not executed with the formalin 
ties prescribed by the 5th section of the statute 1 , or if the se¬ 
cond will be efiectually cancelled in the life-time of the tes¬ 
tator^ the first will shall operate, as if no other had existed 
(20). 3. As before the statute of frauds, parol declarations 
of an intention to revoke in future, were holden, not to 
arnount to a present revocationso, since the statute, such 
declarations, although executed with the formalities required 
by the statute, will not operate as a revocation 51 . 4. It is an 
established principle, that an instrument, which was intended 
to operate as a devise, if it cannot take effect as such, shall 
never operate as a revocation". 


f See Boil v. Cleric, 3 Mod. sis. re- 
cufenieetl by,Id. Hardwick*, C. in 
flllis v. Smith, 4 Burn. L. 199. 
g See Cox’s note to Onions v. Tyrer, 
t P. Wins. 345. 

h Hitofeiiis v. Bnhsett, Salic. 592 1 

SjhovK 53?. 3 hfwk-eoa. Show- P. C. 
14(5..Harwood, 9 ‘ Goodrigbt, Cowp, 
8?. S. C. Wild. 497. 2 Bl, 

R; 9S7> and it» Dom. Pro. 7 Bra P. 


C. p. 344. but in Tom!ins’s edit. p. 
489 Thomes v. Evans, 2 East, 488. 
i Fccleelon v. Spoke, 1689, Carth. 81. 
Oniops v. Tyier, 1716, 1 I*. Wms. 
344. 

k Ooodrightv. Glazier, 4 Burr 3512. 

I Crnnve l^v. Saunders Cro, Jac. 497. 
m Thomas v. Evans, 2 East, 483., 
n Exp. £. of 1 Icbester, 7 Vex |u,tn.a48. 
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( 26 ) Where an effective devise appear*'fo have been once made 
in disherison of - the heir at law, it wilt ll^upon the heir to pr^Vei 
that trytTi'devise has,b^’vfVctiveIv t cicfe$ted, C<fv7pr87^ " ‘ 
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, Or other writing of -the devisor declaring the same, signed 
In the presence of three or four witnesses.'] I am not aware, 
that there has been any. case decided upon an instrunient.of 
revocation, intended merely to* operate as such, and not as a 
devisje. It appears, however, to have been the opinion of 
Lord Cowper, C. in Onions v. Tyrer, 1 P. Wms. 343. Cox’s 
ed. that such an instrument would be effective, if signed by' 
the devisor in the presence of three witnesses, as this clause 
directs, and without the other formalities required in the c&se 
of wills by the 3th section, viz. the attestation and subscription 
pf the witnesses in the presence of the devisor, 

3d. Method of express revocation. * By burning , S$c. — Or 
by burning , cancelling , tearing , or obliterating the same, by 
the testator himself or in his presence, and by his directions 
ahd‘cohsent. ] The acts here mentioned are in themselves 
equivocal acts; and, consequently, in order to make them 
operate as revocations, it must be shewn, that they were done 
animo rcvocandi , that is, with an intention ,to revoke: for 
unless that appears, the prior devise will not be revoked*. 
Hence, if the devisor were to throw the ink upon his will, 
instead of the sand; though it might be a complete defacing 
of the instrument, it would mot be a revocation; or suppose 
a person, having two wills of different dates by him, should 
direct the first will to be cancelled, and, through mistake, 
the person to whom the devisor gave his directions, should 
cancel the last will: such an act would not be a revocationof 
the last will; or, suppose a person having a will consisting of 
two parts, throws one unintentionally into the fire, where it 
is burnt, it would not be a revocation of the devises con¬ 
tained in such part. The intention, therefore, must govern in 
such cases, 

A., by will, duly executed and attested p , devised land to 
trustees to several uses; and at the same time executed a 
duplicate thereof, with all the solemnities prescribed by the 
fifth section of this statute. Some time after, having been 
desirous to change one of his trustees, lie ordered his will 
to be written over again, without any variation from the 
first, excfpt only in the name of that trustee,.and a clause 
revoking all former Wills. When it was so lytitten over, he 
executed It in the presence of three witnesses, and the three 
witnesses^sub&lcribed their names, but not in his presence, 
(as ,t$e 5th section directs). Some "evidence was adduced* 
that the testator afterwards cancelled the duplicate of the 

> ■* > ' M i * / 
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fiat'will, by tearing* off the seal. The question was, wfwh* 
Jther the cancelling the duplicate of the first will should be a 
relocation thereof within this clause. It was admitted, 
that if a devisor, having duplicates of his will, cancels one of 
them animo revocandi, this is a good revocation of the whole 
will, and of both the duplicates (97). But it was deemed in 
the present ca$e % “ thht it was plain the testator did not mean 
^fewke his former will by cancelling , but by instituting 
Another perfect «W in lieu thereof and npt otherwise;.and, 
therefore, the cancelling thereof (if any) wa$ but ^circum¬ 
stance shewing that he thought he had made a good disposi¬ 
tion by the second Will, and in confidence thereof it was done 
with no other intent, but that the second will should thereby 
more surely take place.” . 

In order to effectuate a revocation % it is not necessary, 
that the will should be actually destroyed; hence, a slight 
•tearing of a will, and throwing it on the tire, with a deliberate 
tntent to consume it, by the testator, ■ though it fell off and 
was preserved by a .bystander without his consent or kpow- 
. ledge, has been holdeu to be a sufficient revocation. 

A. having made a will of land*, and a duplicate thereof, 
(both duly executed and attested) but declaring that it was 
not a will to his liking, and that he should alter it, delivered 
the duplicate to B. (a devisee named therein). Afterwards 

A. executed another will, disposing of his estate in a dif¬ 
ferent manner from what he had done under the former 
will, 1 and thereby revoked all former wills, and at the same 

^time cancelled the first will, which remained in his own 
Custody, observing to the person who made the second will, 
that ’there was a duplicate of his Bret will in the hands of 

B. A short time before A.’s death, one of the principal 
devisees m the last will died; whereupon A. sent ior an at¬ 
torney to prepare another will, -but before the attorney ar¬ 
rived A. became senseless, and shortly afterwards died. 
After his death, the fast and second wills were found toge¬ 
ther in a paper, both cancelled; but the duplicate of the 

Vfrit will fwnich duplicate had been delivered to B.) was 

. ^ , # 

q fol. sail. Cost’s P. i Bibb d. Wole v. Tboopqh a Bl. R. 

• wiBt. Mi ’ 1043. * T „ 

*, i ,k (Mr v ‘ • BterKulfctwYGUberfa'Co*p.49, 
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($7) “Where there are duplicate* dfo will, one in the possession 
Vaf the devisor, 'the oth£t iflfot: 'Ond cancels that which is 

ihrAi*<'ostody 1 J)t w-aft effectual eaneelf?^©? Asttht; J, 
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. -found among'seme deeds and papers of the testator tra. 
cancelled. It did not appear, how the duplicate came to be 
(bund among the testator's papers* It was holden, that at 
the time of making the second will, the first was clearly re- 
voked/ahd that it was not setup again by cancelling the se- 
eeuukwifl. J >**. 

yMf testator, after devising all highland* to trustees upon 
thisVtb sell, “except the house at Bath^ gave to his wife 
his house ih Bath tor heir life, and after her death* to his 
eldest: son, and after the execution of the will sold his house 
it"Bath, and struck out of his will the exception and the de- 
visfe respecting' it. It was holden, that the devise to the trus¬ 
tees* was not invoked by the erasure; as to the house at Bath 
{ 28 ). So where a testator by will duly executed and at¬ 
tested*; devised lands to. A. ana B.; as joint tenants in fee, and 
afterwards struck, out the name of B. by drawing a pen 
through it dt was holden, that the erasure was to be con- 
sidered as a revocation of the devise pro tanto only ( 29 ). 

' A;, by Wilf'd^lyexecUted arid'attested *, devised land to 
B. and C. ih trust, and afterwards struck out /the name of * 
arid inserted the names of D. and E. leaving the general 
purposes'of the trust unaltered; though varying in certain 
particulars, and did not republish his will. It was holden, 
that the intent qf the testator appeared to be to revoke by 
the substitution of another good devise to the new trustees, 
and not by the obliteration; but such devise; not having 
been executed wjth the proper solemnities, would not ope¬ 
rate as a revocation; and, admitting that the obliteration of 
the name of C. would have revoked the devise to C., yet the 
heir could not recover, inasmuch as the devise to B. re- 

V* 

* ’ * * , > V * *•» 

t Sutlop v. Spt?on, Cd%rp. 813. x Short 4* Gastrejl v. Smith, 4 East, 

V Larina r„ Larkina, 3 Bob. & Pul._ id. 41£J. 


(28), 1 f A. by his willdevises all the residue of bigpersonal estate 
to B. and C.» arid rriakes them executors; and after, by a codicil, 
£ancels and revokesevery thing, relating to B.» amt also revokes 
the appointment’ of B. as executor, C. shall toe whole. A 
rev^^ibd^withoiit a neyr gift, shall have the sarnie effect as if it 
, had %een expressly given, and whether it be by eodicil or Obliter- 
is the £ame. Humphries V. Taylor, in Cane. Hil. 25 G.2. 
7 ftac, Abr. by Gwrllim, p.363.. 

A mere chan ge^ft iffstees wUh not revoke, a prior devise of 

Swotefol Vea. i7&. 18t). poet, 

»Pott,I>eug, 7v. Fuilarton* {cited) Doug. 7 * 18 , 
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mained unrevoked, and competent to sustain all tke trus^B Ji^ 
the will in exclusion of the heir.: - * ■ 

‘ Having treated of the express acts 0 / revocation mentioned 
in the statute, it will he proper to take notice of impliedre- 
toc(ttions,( 30). 

1 * * 

' Implied Revocations .:—Although the section of the statotb 
of frauds now under review has enumerated Several methods 
bj^ which a devise of lands may be revoked, and althmighii 
should' seem to have been the intention of the legislature to ’ 
have excluded every other method of revocation, yet haa ii 
been holden, that implied revocations are not within the sta¬ 
tute. 

Implied revocations, strictly so termed, are, 1st, when 
certain acts are done by the testator, inconsistent with or con¬ 
tradictory to the dispositions made by the will, so necessarily 
inferring an intention to revoke, that the law will presume 
such an intention. A s where the devisor** by a subsequent 
deed, gives to the devisee in fee a lesser interest, e. g. an 
estate for years, to commence after the death of the devisor; 
in such case the intended,devisee cannot have both,interests^ 
that which is conveyed by the deed must take effects and,, 
therefore, the law makes a necessary implication* that .the 
first disposition, which is by the will, is revolted. In like 
manner, where the devisor having devised a reversion to A., 
afterwards grants the same to B,, this will be a revocation, 
eyep.though thp lessee has not-attorned- So where the tes¬ 
tator having devised land to A. bargains land sells the same 
land -to, although the deed be not inrolled within six 
months, according to the statute, and, consequently, nothing 
can pass to the bargainee, yet this will amount to a revo¬ 
cation, because here is a solemn act done, whereby; the tes^ 
tatbr has clearly evinced his intention, that the devisee shbuld 
not have the land devised (31). y r 

2. It has been holden, that revocations are necessarily to 


e v. Bullock, Cro. Jac. 49. cited jit Harkuess v. Bayky, Pr. Ch. 514. ayil 
. \ a Aik.73. 


, , 'J' < • * M 

(30) For f urt her information on this .subject, see Gilt** Devises, 

p. 03-s-—-739* 1 -*{ > i- 

(31) I am not aware, that the twt& last-mentioned infetanc$t hipfcV 
ever been sokrrioly decided. They are mentioned in 1 Roll, jib#., 
615. (P.) pi. 5 ,64 as the opinions of Popliam and puwdy, Js.j but, 
from subsequent cases, where they harehfecn cited, it appears that' 
they have been considered as law. Gilbedfhha 

“ 1 w , ati«>.4» DcvIm. n. I'JMLM V /si ■., ‘ 
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W implied* or presumed, from a total change in the circum¬ 
stances of the testator’* family after the execution, of the 
will*. . 

*■ 41 

This head of revocation was originally borrowed from the 
civil,, law (3*2), aud applied, in the first instance, to bequests of 
personal estate 2 , ana afterwards extended to devises of land, 
such.rcvocati,on not having been considered as excluded by the 
provisions of the Oth section of the statute of frauds. Wh|t 
changes or alteration in the circumstances of the testator will be 
sufficient to work a revocation of a devise of land, may often be 
difficult to decide. It has, however, been solemnly determined, 
that a subsequent marriage and the birth of a child, without 
provision * made for the objects of these relations , is such a 
material change in the circumstances of the testator’s family, 
as will work a revocation, of a devise of land (33). And 

z Luffg v. L,ugg, Salk. 593 . Overbury a See ejcp. E. of Ilcliester, 7 Vez. j«ri. * 
v. Overbury, 2 Show. 349* ■ 342. 


(32) N, By the common law, before the statute of frauds, a sub¬ 
sequent Carriage “was holden to revoke a will of land made by a 
feme sole although such marriage was had with the person iu 
whose favour the will was made. Forse v. Hernblinge, 4 Rep, 

60. b. • 

(33) An opinion lmd been expressed in Brown v. Thompson, at 

the Rolls, 8 Dec. 1731, by Sir John Trevor, M. R. and afterwards, 
in the same case by Lord Keeper Wright, (1 P. Wms. 304. n. 1 Eq.* 
Ca. Abr. 413.) that revocations of a devise of land mightbe im¬ 
plied from a subsequent marriage and birth of a chile,' notwith¬ 
standing the provision of the 6tn section of the statute of frauds; 
but this point was not considered as settled until the case of Chris¬ 
topher v. Christopher, Exch. 1771, 2 Dickens, 445. when it was 
solemnly determined, by Adams, B., Smythe, B., and Parker, C. B. 
against the opinion of Perrot, B., who thought the case within the 
statute, and that the dispute concerning the reality of a subsequent 
marriage, &nd the legitimacy of children, was as open to perjury as 
any other, and that the statute intended an actual and not a pre¬ 
sumptive revocation. The case of Christopher v. Christopher has 
been recognized in several subsequent cases, viz, in Spraage v. 
Stone, at the Cockpit, 37 March, 1773. Ambl. 73V. Brady v. Cu- 
bitt* B. R* M. 1789, Doug, 31. Doe v. Ldn&afctf^, B. R. M. 
1792, A T. R. 49 .; and, lastly, in Iienebel v. B. R. T. 

18p4^%jEasti 530. N.t Marriage alone, or the subsequent birth of 
children unprovided for alone, is pot sufficient to operate aa a re¬ 
vocation of a, will of a personal estate*. Per Dr. May, in Shepherd. 
v. Shepherd, Hill 1770. ffi-the Prerogative .Court. Nor of.r?al.$s- 

Selwyn, 10. . : 

' Jackson v. Hmlock, M. 5 Q: 4*14. Northingtoo, C.,S^P. Amb. 494. i 
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itf- a case where after making his Will the testator mai& 
ried, ancl his wife became pregnant with his knowledge, the 
posthumous child was considered fbr this purpose in the 
same condition as a child born during the testators life*time*. 

This rule of revocation, like the preceding,'was formally 
considered as grounded upon a presumed alteration of inten¬ 
tion in the testator; but in a modern case 6 , Ld. Kenyon, C. J. 
thought it was founded “ on a tacit condition annexed to 
the will when made, that it should not take effect if there 
should be a total change in the situation of the testator** 
family” (34). But, upon whatever grounds this rule Of're¬ 
vocation may be supposed to stand, it has been holden to 
apply only in'cases where the wife and children, the new 
objects of duty,' are wholly unprovided for, and where there 
is an entire disposition of the whole estate to their exclusion 
and prejudice. Hence 4 , where A. devised certain lauds to 
B. in trust, and directed him to pay, out of the rents Ind 
profits, an annuity to M. S. with whom he cohabited, and in 
case he should leave any child or children by M. S., to raise 
a sum of money to be paid among his children, and then 
devised the remainder of his estate to several of his relatives ; 
and afterwards A. married M. S. by whom he had several 
children; it was holden, that the will was not revoked; 
either, 1st, On the ground of a tacit condition annexed to 
,the will, viz that it should be void in the event of a mar- 
^riaggarid childifen, without provision; inasmuch as that con¬ 
dition ; viz. 1 of marriage, and of the birth of children unpro¬ 
vided foi^ had not taken effect; or, *2dly, on the ground of 
an intention to revpke, to be presumed, in favour of a wife 
and children unprovided for; because the fact, upon which 
such, presumption could be formed, did not exist m the pre¬ 
sent case,(36). And it must further be remarked, that both 

b Doe v. Lancashire, 5 T, R. 49. d Kenebel ▼. Scrofton, i tut, 530,, 
c lb. 


. * . t. > ; ■* 4 - > * 1 s 

(34) Lord Ellenborough, C. J., delivering tbejudgpuint ofthr 

court inKenebel v, Scrafton, seems to h^ve approved of Lord 
Kenyon’s}qpi.m§9» . ' u .. 

(35) Whgthfijp the revocation holden to arise from; subsequent 
marriage and 'birth of a child, without provision made 
refathmSi caii be rebutted by parol declarations in favour of #^ 

'wilt, is 4‘ question which does not appear to lie at rest. Aflhjtfttd 
per Cur. in Lugg v. Lugg*, Ld. Rayw^44t. decided 

* TbbtVM a case of ^efaaaaV estate. 
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the circanwtancesofasubsequent marriage and the having 
of* Child or children must concur to work an implied revoca¬ 
tion : the birth, of a posthumous child alone, although the 
testator die childless, is not sufficient®. 

.jffoiv'mg endeavoured to illustrate the nature of implied re-* 
vop&ions,*. strictly so called, it will be proper, in the next 
place, to* take notice of those acts, by which a devise of land 
may more properly be said to.be annulled than revoked*; 
though the latter term is most frequently applied to this sub¬ 
ject. The acta here alluded to are such, > whereby a material 
alteration is made by the testator, in his seisin of the estate 
devised, after the execution of the will. The authorities .on 
this subject are of very ancient date, beginning in the latter 
end, of Queen Elizabeth’s reign, and continued down in a 
regular series ; to the present time (3(>), with a few except 
tiops (37). 

; /The rule to be Collected from these authorities appears to 
be this* fclfat where'a person seised of an estate, devises it, 
and afterwards conveys his whole interest, either by feoffment, 

e Doe d. White v. Barford, 4 Maule & Schvyii, 10 . , 


in the affirmative in Brady v. Cubitt, Doug. 31. Affirmed per 
Eyre, C. J. in Goodtitle v. Ottway, 2 H. Bl. 522. Negatived per 
Lord Alvanley, M. R. in Gibbons v. Caunt, 4 Vefc. jun. 84S. and 
Lord Rosslyti, C, in Kenebel v. Scrafton, 5 Ves. jun. 664 ; 

(36) The most important case on this subject is, tftat of Gooid- 
title v. Otway, in which all the learning is collected. See fhe re¬ 
ports of this case' in its several stages, 2 H. Bl. 5 i 6 . l Bos. & 
Pul. s ; 7T.'R.'889. % Ves. jun^604. n. 3. Ves. jun. 682. 
7 Brown, P. C. Tomlin’s eel. p. 593. See also Harmood v. Og- 
lapdeir, 6 'Ves. jun. 199 . and 8 Ves. jun. 106 . and Attorney-Gene¬ 
ral Jjlfcigor, 8 Ves. jun. 256. 

(a^The exceptions here alluded to will be found in the cases of 
Webb v. Temple, Freem. 542. and Luther v. Kidby, reported in 
Vin; Abr. tit. H.. 6 .) pi. 30. In the latter Case it was 

hofden, that where'A.and B; Were tenants in lands in 

fee, and A-» by will dated 25th January, 1719 ,- ^m jj fed his moiety 
: in j^^d afterwards A. and B. made par^:tlafli|^f^dfeed, dated 
aud fine,-declaring the use os throne moiety in 
•^wraltjr to A v in.fee, and as to tfie other moiety in severalty tt>B. 
in,fee, this deed of partition and-fine was not a .revocation of the 
. vd)l ofA. v pee, howeymydbe remark# of Heath, J. on this case in 
^/Qoodskitle v.‘ Otway, 1 Bdi. & Pul, 585. and of Lord Eldon, C. in 
Attorney-General v. Vijg^rj $ Ves. jui». 
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lease and release*, bargain and sale, fine*, or^rkcaver#*, 
though but for an instant, and though he takes back the estate 
to the same use as before , or though the old use results to hifti 
again, so as to descend in the same line as before , still the 
conveyance operates to annul his will. This rule is founded 
on a technical principle of law, introduced, aR it should seem, 
originally in favour of the heir: viz. that, in order to render 
a devise’valid and effectual, it is necessary that the Seisin of 
tiie devisor should remain unaltered from the execution of 
the will until the death of the devisor (38). The foundation 
of the rule beiiig wholly independent of the intention of the 
testator to revoke, the rule will operate where the provisions 
of the subsequent conveyance are consistent with the provi¬ 
sions of the will; and even where such conveyance is made 
fdr the, express purpose of confirming the will. Hence, 
also, parol evidence to shew that the testator did not intend, 
by the subsequent conveyance, to revoke his will, is inadmis¬ 
sible 1 . In conformity with,the preceding rule’s it has been 
holdcn, that where the whole estate is conveyed by lease and 
release to uses, although there be'a resulting use in the ulti¬ 
mate reversion to the grantor by the same instrument, yet 
the conveyance will operate as a revocation of a prior will (39). 

f. E. of Lincoln's case, u Frcem. 902 . i Good title v. Otway, 8 H. Bl. 5l(i. 

Show. P’. C. 134 . S.C. ' k Goodtitle v. Otway, I Bos, & Pul. 

f Doett. Dilnotv. Dilnot, 401. 071$, 7 T. K 399. 

1 Disc <L LusUingUm v. Bp. of Lau- 
daft’, 8 N. K. 491. 


(38) In this instance as in many others, the language of plead¬ 
ing is evidence of the law, viz. “ that J. S. was seised of certaiu 
lands in his demesne as of fee, and being so seised on such a day 
made his last will and testament in writing, and thereby devised, 
&c.; and afterwards, to wit, on &c. the said J. S. died, 

the said lands in form aforesaid .” See Co. Eut. 053. b, 659Hnp. 

(39) “ So if a person seised of a real estate, devise it, omfllpi&r- 
wards convey the legal estate, though there be only a partial decla¬ 
ration of trust, yet as he has granted the whole estate , it is a revo¬ 
cation of the will,” Per Lora Hardwieke, C. in Sparrow v. Hard- 
castle, 7 T. K. 417* n. But where tenant in tail, by bargain and 
sale, conveyed to J. S. in fee, ip order to make him tenant to the 
praecipe in a common recovery, the use of which was declared to 
him in fee, and 8 th June (Trinity term in that year having begun 
on the 7 th June,) made his will, and afterwards a writ of entry was 
sued out returnable in Quind. Tr. {( 7 th June) and the recoveiy 
suffered- it was holden, that the land passed by the will, the 
ground that the deed sfnd recovery made one conveyance only, of 
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r lt Will be observed, that in the preceding instances, the whole 
estate was conveyed; and therefore the party did not die 
seised of that estate which he had at the time of making his 
will; and consequently the devise, which will only operate 
upon that seisin, which the testator had at the time of making 
ht& will, was annulled or revoked: But where the devisor 
does not part with his whole estate, e. g. where he grants an 
estate for years only, to the devisee, to commence in tlie life 
of the devisor^ in such case, the conveyance will not operate 
as a revocation of the fee!. In like manner, if a man devises 
land in tee to A., and afterwards makes a mortgage thereof 
in fee, either to the devisee” or a stranger", this mortgage in 
fee, though a revocation of the will in law, will not operate 
as such in equity, and the right of redemption will pass by 
the Will. ' And the same rule holds in equity with respect to 
a conveyance in fee for payment of debts 0 . 

1 3 Atk. 73. Lri. Jefferies, C. in Hail v. Duucb, 

tn Baxter v. Dyer, 5 Ves. jnn. 65 6 . 1 Vern. 339 . 343. 

ii Admitted to be a settled point in 0 Adm. iu Cavev. Holford, 3 Ves. jun. 
York v. Stone, Salk. 158. Adjudged 654 . 
by Sir John Churchill, 1*1. R. and 


which the deed was the principal part; and that the whole of a 
conveyance should be taken together, and the several parts of it 
should relate back to the principal part. Selwy u v. Selwyn, 2 Burr* 
1131. recognised by Lord Mansfield, C. J. in Roe d. Noden v. 
(Jriffits, 4 Burr. 1962 . 1 Bl. R. 605. S. C. 
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CHAP. XXIII. 

GAME. 

I. Of the Right of taking and destroying the Game 
at Common Law , and of the Restraints imposed 
on the Exercise of such Right by Statute. 

II. Of the Appointment and Authority of Game- 
keepers. r 

III. Of the Statutes 5 Ann. c. 14.—9 Ann. c. 25.— 

28 G. 2 . c. 12 . relating to the Preservation of 
the Game; the Penalties imposed for Offences 
against these Statutes; the Modes of recovering 
the Penalties , ls£, By Distress —2 dly y By Ac¬ 
tion of Debt , and herein of. the Slat. 8 G. 1. 
c. 19.—26 G. 2 . c. 2.—2 G. 3. c . 19. 

IV. Of the Statutes relating to the Destruction of the 

Game at improper Seasons of the Year , Stat . 
2 G. 3. c. 19.—13 G. 3. c. 55.-39 G. 3. c. 34 . 
— Declaration — Evidence. 

V. Of the Duties made payable in respect of killing 
Game. 


I. Of the Right of taking and destroying the 

Common Law , and of the Restraints fm|WKU 
on the Exercise of such Right by Statute . 

It has been -asserted by Sir W. Blackstonc in liis Com¬ 
mentaries (vbl. 2. p. 14,15, 417, vol, 4, p. 174.), that by the 
common law, the sole property of all the game in England is 
vested in the king alone, and that the sole right of taking and 
destroying the game belongs exclusively to the king; and, 
consequently that no person, of whatever estate or degree, 
has a right to kill game, even upon his own land, unless by 
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licence or grant From the king. This position, however, has 
been questioned by Mr. Christian, in a note to his edition of 
the Commentaries, *2 vol. p. 419. n. 10. 

If A. start a hare in the ground of B., and hunt and kill 
it there, the property continues all the while in B.: but if A. 
start a hare in the ground of B., and hunt it into the ground 
of C., and kill it there, the property is in A., the hunter, 
but A. is liable to an action of trespass for hunting in the 
ground, as well of B. as C *. 

Trespass for a dead hare the property of plaintifF.'—The 
plaintiff, a farmer, being out hunting with hounds of which 
lie had in part the management, and actually had such 
management at the time, though the hounds belonged to 
other persons, the hounds put up a hare in a third person’s 
ground, and followed her into a field of the defendant, where, 
being quite spent, she run betweeu the legs of a labourer 
who was accidentally there, where one of the dogs caught 
her, and she was taken up alive by the labourer, from whom 
the defendant immediately afterwards took the hare and 
killed her. Shortly after the plaintiff came up, and claimed 
to have the hare as his own, but the defendant refused to 
give it up, and questioned the right of the plaintiff to be 
where he then was. The labourer, upon his examination at 
the trial, swore that when he took the hare from the dogs* 
he did not mean to take it for his own use, but in aid of the 
hunters. Verdict for the plaintiff, 40a. damages. Rule for 
new trial after argument was discharged; Ld. Elleuborough, 
C. J. b observing that the plaintiff, through the agency of his 
dogs# had reduced the hare into his possession. The labourer 
took it for the benefit of the hunters, which is the same as 
if it had been taken by one of the dogs. Secus, if the la¬ 
bourer had taken it up for the defendant, before it was 
caught by the dogs, or if he had taken it as an indifferent 
p^rsMjjijtt the nature of a stakeholder. 

fflHjrproceed to shew how far the right of taking and 
destroying the game has been abridged by statute; having 
premised that this right can only be exercised on a person’s 
own estate, and tliat not even a lord of a manor (1), or his 

a Per Holt, C. J. in Sutton v. Moody, b Churchward r. Studdy, 14 East, 

l Ld. Kaym. 351. 2 Salk. 550'- 24 Q. 

5 Mod. 3?S. S. C. 


(I) Mr. Christian has remarked, that the common opinion, that 
the lord of the manor has a peculiar right to the game, superior to 
that of any other duly qualified land-owner within the manor, it 
VOL. II. N 
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gamekeeper, can go into any part of the manor, which is not 
the lord’s own estate or waste, without being a trespasser, as 
any other person would be; unless a right of entry in pursuit 
of the game be specially reserved to him. 

By stat. 22 & 23 Car. 2. c. 25. s. 3. (2) “ Every pfersOn, 
not having lands and tenements, or some other estate of in¬ 
heritance, in Ins own or his wife’s right, of the clear yearly 
value of 100/. per annum, or for term of life, or having lease 
or leases of <){) years, or for any longer term, of the clear 
yearly value of 150/. (other than the son and heir apparent 
of an esquire, or other person of higher degree, and the own¬ 
ers and keepers of forests, parks, chases, or warrens,) is pro¬ 
hibited from having, keeping, or using any guns, bows, 
greyhounds, setting dogs, ferrets, coney dogs, lurchers, bays, 
nets, lowbels, harepipes, gins, snares, or other engines afore¬ 
said.” 

In the construction of this statute, it has been holden, that 
it is not necessary that the estate should be a freehold, or 
that it should be a legal estate'; for a copyhold estate or an 
equitable estate of inheritance, of the dear yearly valhe of 
100 /. is a qualification. But it is not sufficient., if the rent 
of the estate he reduced below the sum required by paying 
the interest of a inoitgage d (3), or if the estate be an estate 
for life only, under the yearly value of 150/. e (4) 

« IVetfeerill v. Hall, Cald. 230. cited in a note to II. v. Clarke, 8 T. ft. 

d YVetherdI v. Hall, ft. ft. M. 23 G. 3 . 221. Cald. 230. S. C. 

c Lowndes v. Lewis, Cald. 188. 


erroneous. He conceives that this opinion owes its rise to the power 
which lords of manors have of appointing gamekeepers, a power 
originally given to them by stat. 22 & 23 Car. 2. c. 25., the first 
statute in which lords of manors are distinguished from other land¬ 
owners with respec t to the game. 

(2) Prior qualification acts are 13 R. 2. stat. 1. c. 13.-—1 Jae. 1. 
c. 27 . s. C. repealed by 7 Jae. 1. c. 11. s. O', and 3 Jac. 1. c. 13. s. 5 . 
relating to deers and conies only. The provisions of these statutes 
(which remain 1111 repealed, but are seldom put in force) will be 
found under title Game in Burn’s Justice. 

(3) On a question arising upon an information before magistrates, 
os to the defendant being qualified, the magistrates may ground 
their opinion of his not being qualilied on the fact of the defendant’s 
having sworn on a former day under the income act to an estate 
tinder 100/. per annum. R. v. Clarke, 8 T. R. 220. 

(4) A vicar, in right of his church, has not an estate of inherit- 
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A lease for 99 years f , dependent on three lives, of the 
value of 150/. per annum, though neither a lease for life, nor 
a lease for 09 years certain, has been holden to be a sufficient 
qualification within this statute; because there is not any 
reasonable probability of any life in being extending beyond 
99 years; and the legislature, in admitting leases for 00 years, 
of a certain value, to be a qualification, did not mean to re¬ 
quire that they should positively endure so long; it was 
sufficient if they might extend to that period, subject to the 
contingency of the party’s so long living. 

Doubts had been entertained whether the words other per¬ 
son in this statute should ix; taken to be in the nominative or 
in the genitive case; but it was solemnly determined in R. v. 
Utley, 24 G. 3. B. R. recognised in Jones v. Smart, 1 T. R. 
44. that these words must be taken to be in the genitive case, 
in the same manner as if the word “ of” had been actually 
inserted, and that the meaning of the statute is “ other than 
the son and heir apparent of an esquire, or the son of an;/ 
other person of higher degree.” It- follows, as a necessary 
consequence from this interpretation of the statute, that 
although the son and heir apparent of an esquire, or of other 
person of higher degree, be qualiiied by virtue of this sta¬ 
tute, yet an esquire or person of higher degree, as stu:h, is 
not qualiiied. 

A diploma conferring the degree of doctor of physio*, 
granted by either of the universities in Scot laud, does not 
give a qualification to kill game under this statute* 

A commission of captain of volunteers, signed by the 
lord lieutenant of a county, does not confer the degree of 
esquire; and consequently the son of such captain is not 
thereby qualified to kill game 1 *. 

f E. of Ferrers v. Henton, s T. R. 50(». 1> Talbot v. Eagle, | Taunt. 510 

g Jones v. Smart, l T. K. 44. 


anoe, but for his life only; consequently such estate must be of the 
value of 150/. per annum, in order to exempt him from the penal¬ 
ties of these statutes. Lowndes v. Lewis, Cold. I8£. 
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II. Of the Appointment and Authority of Gamekeepers. 

« 

The stat. 22 & 23 C. 2. c. 25. s. 2. authorises lords of 
manors, or of other royalties (5) not under the degree of an 
esquire, to appoint by writing under their hands aud seals, 
gamekeepers within their manors or royalties, who may 
seize guns, dogs, nets, and other engines used for the de¬ 
struction of the game by unqualified persons within the pre¬ 
cincts of their manors, ancf the said gamekeepers, or other 
persons authorized by a warrant from J. P. may search in 
the day-time the houses of unqualified persons, upon good 
ground of suspicion, and seize for the use of the lord, or 
destroy such, guns, dogs, nets, &c. 

The preceding statute does not limit the number of game- 
keepers, which may be appointed for each manor. But by 
stat 9 Ann. c. 25. s. 1. lords of manors can appoint (6) only 
one gamekeeper with power to kill game for one manor; and 
further, the name of each gamekeeper must be entered with 
the clerk of the peace, ike. Such gamekeeper, by stat. 
3 Geo. 1. c. It, must have been either a person qualified, or 
a servant of the lord, or a person immediately employed to 
kill game for the sole use of the lord. But now by stat. 
48 G. 3. c. 93. s. 2. any lord or lady of a manor may depute 
any person, whether acting as a gamekeeper to any other 
person or not, or whether retained and paid for as the male 
servant of any other person or not, or whether a qualified 
person or not, to be a gamekeeper to any such manor, with 
authority to such person as gamekeeper, to kill game within 
the same, for his own use, or for the use of any other per¬ 
son, to he specified in such appointment or deputation, whe¬ 
ther qualified or not. 

The preceding statutes, authorizing the appointment of 


(5) i. e. Royalties of the same nature with manors. 1 f royalties of 
a higher .nature had been meant, the statute would have begun 
with them. Per Lord Mansfield, C. J. in E. of Ailcsbury v. Pat- 
tison, Doug. 28. 

(b) “A lord of a manor cannot convey to another the power of 
appointing a g irnekeeper, without a conveyance also of the manor 
vt'jolt. Such u power is u mere emanation of the manor, - and inse- 
puialle from it, 1 ' Per Lord Kenyon, C. J. 5 T.li. 20. 
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gamekeepers, do not extend to the lords of a wapentake or 
hundred*. 

< By stat. 25 G. 3. c. 50. s. 2. deputations of gamekeepers 
must be registered with the clerk of the peace, &c. and cer¬ 
tificates thereof (stamp duty one guinea, that is, 10.?. 6d. by 
this statute, and 10.?. (id. by stat. 31 G. 3. c. 21.) must be 
taken out annually; and a penalty of 20/. is imposed on 
gamekeepers neglecting to register their deputations within 
20 days after they are granted, and neglecting to take out 
their certificates. By stat. 52 Geo. 3. c. 93. Sched. (L.) VII, 
On an appointment of a new gamekeeper within the year, 
the certificate of the former gamekeeper may be renewed free 
of duty or fee. 

A deputation to a gamekeeper, who is neither himself 
qualified to kill game 56 , nor is a servant to the lord of the 
manor, need not state on the face of it, that he is appointed 
to kill game for the use of the lord; and it will be presumed, 
that whatever game he kills is for the lord’s use till the 
contrary is proved. N. This case occurred before the stat. 
48 G. 3. c. 93. 

The stat. 4 and 5 W. & M. c. 23. s. 4. gives to lords of 
manors, or their gamekeepers, the same protection in resist¬ 
ing offenders within the precincts of their manors in the 
night-time, as the law affords to the keepers of ancient 
chases, parks, or warrens. 

It is no defence to actions of debt for penalties on the 
game laws 1 , that the defendant acted bona fide as game- 
keeper of the manor, in which the offence was committed, 
under a deputation ffom a person claiming a right to appoint 
the gamekeeper, there not being any ground for such claim. 

A question respecting the boundaries of a manor®, or the 
right to a manor", cannot be tried in an action on the game 
lavys. 

Trespass for killing a dog*. Plea by King, that Ld. Caw¬ 
dor was possessed of a close within and parcel of the manor 
of K. of which he was lord, and the defendant King was the 
gamekeeper, and because the dog was hunting hares in the 
dose. King, as gamekeeper, for the preservation of the hares, 
killed the dog. On demurrer this plea was holden bad; Ld. 

i E. of Ailesbury v. Pattison, Dong. 28 . n Blunt v. Grimes, per Buller, J. Wilt- 
k Spurrier v. Vale, i Camp. N.P.C. shire Lent Ass. 1739 * c > te( ^ »•» Cal- 

457 . 10 East, 413 . craft r. Gibbs, 4 T. R. 681. 

I Caicraft v. Gibbs, 5 T. R. 19. o Vere t. Lord Cawdor, and King*, 

m Hankins v. Bailey, per Buller, J.So- j i East, $68. 
incrset Sum. Ass. 1791. 
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Ellenborongh, C. J. observing*, “ The question is, whether 
tlie plaintiff’s dog* incurred the penalty of death for running 
after a Imre in another’s grohud ? There is no question here 
as to the right to the game. The gamekeeper had no right 
to kill the plaintiff’s dog for following it. The plea <ioes 
not even state that the hare was put in peril, so as to induce 
any necessity for killing the dog iu order to save the hare,” 


III. Of the Statutes 5 Ann , c. 14.—9 Ann . c. 25.— 
28 G. 2. c. 12. relating to the Preservation of 
the Game; the Penalties imposed for Offences 
against these Statutes; the Modes of recovering 
the Penalties , Is/, By Distress , 2r//y, By Action 
of Debt , and herein of the Stat. 8 G. 1. c. 19, 
—26 G. 2. c. 2.-2 G. 3. c. 19. 

By stat. 5 Ann. c. 14. (made perpetual by stat. 9 Ann. 
<*. 2o.) s. 2. “ every higgler, chapman p , carrier, inn-keeper, 
victualler, or alehouse-keeper, (7) who shall have in his cus¬ 
tody or possession any hare, pheasant, partridge, moor, 
heath-game, or grouse, or shall buy, sell, or oiler to sell, 
any hare, See. unless such game in the hands of such carrier 

p Scp Kearle v. Kowltcr, Say. R. 19J. 


(7) By a subsequent stat. 28 G. 2. c. 12. (reciting the stat. 
5 Ann. e. 14.) “ Persons, qualified or not qualified, selling,., ex¬ 
posing, or offering to sale, any hare, pheasant, partridge, moor, 
heath-game, or grouse, are for every such offence made liable to 
the same forfeitures and penalties as are inflicted by the recited act 
upon higglers,” &c, And,* “if any hare,pheasant, partridge, &e. 
shall be found iu the shop, house, or possession of any poulterer, 
salesman, fishmonger, cook, or pastry-cook, the same shall be ad¬ 
judged to be an exposing thereof to sale within the meaning of 
this act, and the recited act, or any other act; the forfeitures to 
be reco\ered and penalties inflicted* to be applied in manner pre¬ 
scribed by the recited act, or by any other act since inside for the 
preservation of the game.” 


* S. s. 
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be sent up by a person qualified to kill the game, shall, upon 
every such offence, be carried before some J. P. for thu 
county, city, &c. where the offence is committed, and bein'* 1 
convicted upon view, or upon the oath of one or more c\v- 
dible witnesses, shall forfeit for every hare, &c. the sum of 
5/.; one half to the informer, and the other half to the poor 
of the parish where the ollence is committed; (the subse¬ 
quent part of this section direels, that the penalty shall be 
levied by distress, and for want of distress, the offender 
shall be punished by three months imprisonment for the 
first, and by four months for the second offence, and that 
before the allowance of any certiorari to remove conviction 
under this statute, the party convicted shall enter into a re¬ 
cognizance, with sureties, conditioned for the payment of 
costs to the prosecutor within fourteen days after conviction 
or procedendo granted, and in default thereof, J. P. may pro¬ 
ceed to execution, &c.) And for the better discovery of 
offenders' 1 , “ any person who shall destroy, sell, or buy auv 
hare, &c. and shall within three months make discovery of 
any higgler, &c. (who hath bought or sold, or offered to buy 
or sell, or had in his possession, any hare, &c. so as ihe of¬ 
fender shall he convicted), shall he discharged of all penal¬ 
ties, and entitled to all the advantages of an informer under 
this statute.” 

“ If any person', not qualified, shall keep or use any grey¬ 
hound, setting dogs, lrayes, lurchers (8), tunnel or other en¬ 
gines (9) to kill and destroy the game, aud shall be thereof 

q S. 3. r S. 4. 


(8) A hound is not within this statute, not being expressly men¬ 
tioned, and the words “ other engines” corning after tunnels, are 
applicable to inanimate tilings only. Ilooker v. Wilks, Str. I l id. 

(9) “ As greyhounds, setting dogs, hayes, lurchers, and tunnels 
are expressly mentioned, in this statute, it is not necessary to allege 
that any of these have been used for killing or destroying the game; 
and the rather, as they can scarcely he kept for any other purpose 
than to kill or destroy the game ; but as guns are not expressly 
mentioned, and as a gun may be kept for the defence of a mail’s 
house, and for other lawful purposes, it is necessary to allege, in 
order to its being comprehended within the meaning of the words, 
** any other engines to kill the game,” that the gun had been used 
for killing the game.” Per Lee, C. J. in Wingfield v. Stratford, 
Say. R fc 15. N. “ If a person go in pursuit of game with a dog and 
gun on the same day, he can only be convicted in one penalty.” Per 
Ld. Kenyon, C. J. in R. v. Lovct, 7 T. K. 153. In Molton v. 
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convicted upon the oajth of one or two credible witnesses, by" 
the justice or justices of the peace where such offence is com¬ 
mitted, the person so convicted shall forfeit 51.; one half to 
be paid to the informer, and the other half to the poor of the 
parish where the same was committed (the subsequent 
part of this section prescribes the like mode of. execution as 
is prescribed in the second section, and then proceeds to 
enact/ u that J. P. within their districts, and lords and ladies of 
manors, within their manors, may take away any such hare, 
icc. from any such higgler, &c. or other person not qualified to 
f idll the same; and may take to their own use such dogs, 
nets, or other engines4n the power or custody of persons not 
quahtiedto keep [\0) the same*,”) “ and lords and ladies of 
manors may, by writing, under hand and seal, empower their 
gamekeepers upon their manors to kill any game; but that 
such gamekeepers who shall under colour of authority kill or 
take game, and afterwards sell the same to any person, with¬ 
out the consent of their lords, and shall be convicted thereof 


Chceseley, 1 Esp. N. P. C. 123, it was proved that a pheasant had 
been killed by accident by the defendant's dog; and the defendant 
had afterwards carried it away. Two penalties were sought to be 
recovered, one lor having the pheasant in his possession, not being 
qualified, the other for keeping a dog to kill gatpe. Mr. Justice 
Duller is said to have ruled that the plaintiff could go for one pe¬ 
nalty only, “ for that both offences being by the same act , the 
plaintiff could recover but one penalty under the same statute.” 
The wording being equivocal, it was considered at first, as if by 
th£ word act was to be understood statute ; which, it was agreed on 
all hands, could not have been ruled by the learned judge, who 
. probably said that two penalties could not be recovered under this 
statute for the same apt done by the defendant. N. A farmer who 
keeps a setting dog for his landlord, is not to be considered as keep¬ 
ing a dog for the destruction of the game within this statute. Reed 
y. Phelps, B. It. E. 52 G. 3. There was not any evidence in this 
case of the dog having ever been used by the party for killing game. 

bee 15 East, 271. 

(10) A justice of the peace under this st?t. cannot seize the gun 
of a gamekeeper, although he is sporting for the purpose of killing 
game in Another manor than that for which he has received his de¬ 
putation ; for the {lower of seizure tinder this act extends to those 
persons only who are not qualified to keep engines for the destruc¬ 
tion of the game, and gamekeepers are qualified to keep such en¬ 
gines qnm where . Rogers v. Carter, C. B. 2 Wils. 387. It was. 
admitted, however, in this case, that if the gamekeeper had actually 
'killed game beyond the limits of his own manor, he would have 
been liable to the penalties of this statute.' A magistrate, who eon- 
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upon complaint by the lord of the manor, upon the oath of 
©oe or more witnesses before a J. P., shall be committed to 
the house of correction for three months, &c.” 

By a subsequent statute*, “ if any hare, pheasant, par¬ 
tridge, &c. shall be found in the shop, house, or possession 
(11) of any person not qualified in his own right to kill game, 
or being entitled thereto under some person so qualified, the 
same shall be adjudged to be an exposing to sale within the 
meaning of this act and the statute 5 Ann. c. 14.” And by 
s. 3., “ if any person shall take, kill, or destroy any hare, 0 1 
in the night time, the person so offending shall, for every 
such offence, incur the forfeitures” mentioned in the sfcat. 
5 Ann. c. 14*. 

By the preceding statutes, the penalties are given half to 
the common informer, and half to the poor of the parish. 


a Slat- 9 Ann. c. 35. a. 3 . time, and on Sunday and Christmas 

t See further provisions for the pre- day, 13 G. 3. c. 80 . and 5b G. 3. c. 
serration of game duriug the night- 130. 


victs an unqualified person of killing game under the statuteJS Ann. 
e. 14. and causes his dog to be brought for the purpose of seizing 
it, may order the dog to he killed without any formal adjudication 
of seizure. Kingsnorth v, Bretton, 6 Taunt. 41l>. 

(11) The plaintiff declared in debt for the 5l. penalty given by 
this stat. against the defendant for exposing to sale a hare, not being 
qualified in his own right to kill game, nor entitled thereto under 
anv person so qualified. At the trial, it was proved that the plain¬ 
tiff went put coursing, and killed a hare on Shipston manor, when 
the defendant, who was employed as a carpenter and woodman by 
Mr. Earl, the lord of the manor, and had ^directions from him to 
detect poachers, came up and took the hare from the dog, and car¬ 
ried it away, notwithstanding the plaintiff claimed it, to Mr. Earl’s 
steward according to his instructions. It was holden, that the pos¬ 
session of the defendant was not such as constituted an offence and 
subjected him to the penalty under the statute ; Ld. Ellenborough 
C. J. observing, that the defendant did not claim- the hare as his 
property nor acquire the possession of it for himself, but tor his 
master, on whose manor it was taken; and if this were an offence, 
no case could be stated in which an unqualified person-could in¬ 
nocently come in contact with game. It might as well be said that 
if. a qualified man returning home with a bag of game were to fall 
from his horse, another person could not lawfully take up the bag, 
in order to assist the owner. Grose, J. added, that the possession of 
the game by the defendant was rather for the purpose of protecting 
{.he game, than in breach of the laws for preserving it. ^ Wurae- 
ford v* Kendall, lo East, ip r . 
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upon summary conviction. But by stat. 8 G. 1. c. 10. s. 1. it 
is enacted, that for the recovery of the penalties, an action 
of debt may be brought in any of the king’s courts of record 
before the end of the next term after the offence committed, 
and the plaintiff, if he recover, shall be entitled to double 
costs. It is, however, expressly provided by this statute, 
that the party shall not be prosecuted twice for the same 
offence, i. e. both by action and upon summary conviction. 
The time limited by the last mentioned stat. 8 G. 1. c. If), 
for bringing such action, viz. “ before the end of the next 
term after the offence committed,” having been found incon¬ 
venient, and in many cases not sufficient, it was enacted by 
stat. 2 6 G. 2. c. 2. that such action might be brought “ be¬ 
fore the end of the second term" after the offence com¬ 
mitted.” 

It having been found difficult to maintain the action of 
debt given by the statute 8 G..1. c. 19. because the evidence 
of the rated inhabitants 56 of the parish (to the poor of which 
the moiety of the penalty was directed by stat. 5 Ann. c. 14. 
to be applied) was disallowed; the interference of the legis¬ 
lature was again deemed necessary, and it was enacted by 
stat. 2 G. 3. c. 19. s. 5. “ that any person might sue for and 
recover the whole of the penalty for his own use by action 
of debt, or on the case, to be brought within six months*, 
*. e. lunar months, after the offence committed, in any of his 
Majesty’s courts of record at Westminster, and that the 
plaintiff, if he recovered, should have double costs , and that 
no part of the penalty should be paid or applied to the use 
of the poor of the parish wherein the offence was committed.’* 
It is to be observed, that this statute gives the whole penalty, 
to the informer, and, not merely the other half, in addition to 
the one half, which was recoverable by him in an action of 
debt under stat. 8 G. 1. c. 19. 


u See post. 11 .( 12 ). * 

x Sec Portmau v.Okcden, Say. R. 179 . 
y S. 6 . 
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IV. Of the Statutes relating to the Destruction of the 
Game at improper Seasons of the Year — Stat , 

2 G. 3. c. 19.—13 G. 3. c. 55 _39 G. 3. c. 34, 

— Declaration — Evidence . 

<c Persons taking, killing, destroying, carrying, selling, 
buying, or having in their possession or use, any partridge 
within the kingdom of Great Britain, between the first day 
of February and the first day of September z ; or any phea¬ 
sant between the first day of February and the first day of 
October", excepting pheasants taken in the season-allowed, 
and kept in a mew or breeding place, are subject to a penalty 
of 5/. for every bird.” 

By stat. 13 G. 3. c. 55. a similar provision is made for the 
preservation of black game between the 10^,of December 
and the 20th of August, and red game between the 10th of 
December and the 12th of August; but the penalty imposed 
on persons oilending against this last-mentioned statute is, 
for the first offence, a sum not exceeding 20/. nor less than 
10/. and for every subsequent offence, a sum not exceeding 
30/. nor less than 20/. recoverable by action of debt, at the 
suit of any person, in any of the King’s courts of record at 
Westminster, or great sessions in Wales; the action to be 
commenced within six calendar months after the act com¬ 
mitted, to which defendant may plead the general issue, and 
give the special matter in evidence. It is provided further, 
by this statute b , that if the plaintiff be nonsuited or discon¬ 
tinue, or if there be a verdict for defendant, or judgment 
against plaintiff on demurrer, the defendant shall be entitled 
to treble costs. 


Declaration. 

In an action on the statutes for the preservation of the 
game, it is usually stated in the declaration, that the de¬ 
fendant, six months next before the commencement of the 
action (12), kept a gun, or snare, &c. as the case may 

z Stat. 39 G. 3 . c. 34.'a. 3 . b S. 12. 

a Stat. 2G. 3. c. 19. 9 . l. 


(12) It is usual, but not necessary, to allege, that the action was 
commenced within the limited time; it must, however, be proved 
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be, for the destruction of the game, the defendant not 
being a person qualified by the laws of the realm (13) 
so to do contraiy to the form of the statute (14), where¬ 


at the trial to have been so commenced. If the time has lapsed, 
the defendant may take advantage of it on the plea of nil debet . It 
will be pvoper to remark, that by stat. 26 G. 2 . c. 2 . the action 
must be commenced before the end of the second term after the 
offence committed; and by stat. 2 G. 3. c. 19 * s. 5 . within six mouths 
(by which must be understood lunar months). In Lee v. Clarke *, 
it was objected, on error after verdict, 1 st, that the declaration al¬ 
leged the action to have been commenced within six calendar months 
instead of lunar months; and 2 dfy, that it was not averred that the 
action was commenced within two terms, as well as within, six 
months. In support of this objection, it was contended, that though 
the last statute (2 G. 3, c. , 19 .) says within six. months, yet that 
would not in aliases extend the time given by the former statute, 
so that the latter duly operated as a repeal pro tanto, and both sta¬ 
tutes were still in force, and must be taken to have limited the ac¬ 
tion to be commenced within six months, provided it did not extend 
beyond two terms; that the words in stat. 2 G. 3. c. I9» frere nega¬ 
tive words, and not words of extension. But the court over-ruled 
the objections, observing that the allegations were not material, and 
that the court could not presume, that the fact was not proved to 
have happened within the time prescribed bylaw for the commence¬ 
ment of the action. 

(13) It is not necessary in actions to negative the qualification* 
Specially. Bluet q. t. v. Weeds, Corny n’s 11. 522. The modem 
practice is in Conformity to this decision, against the authority of 
which, however, Foster, J. in It, v. Jarvis, inclined. See 1 East’s 
R. 647. n. A different rule holds in the case of convictions on this 
statute, for there the qualification must be specifically negatived. 
R. v. Jarvis, H. 30 G. 2 . B. R. cited by Kenyon, C. J. from Dun¬ 
ning’s note in 1 East, 643. R. v. Earjishaw, E. 52 G. 3.15East, 456 . 

(14) Where an action is founded on a statute, it is necessary in 
some manner to shew that the offence on which the party proceeds, 
is an offence against the statute; and if it be not shewn, it will be 
error after verdict. Lee v. Clarke, 2 East’s R. 333. In proceed¬ 
ings on the stat. .5 Ann. c. 14. it is to be observed, that that statute 
alone creates the offence and gives the penalty. This statute was 
originally a temporary law, but before it expired, it was made per¬ 
petual (by stat, 9 Ann. c. 25.) Consequently, in such case, thd 
allegation that the defendant committed the offence contrary to 
the form'of *the statute is proper. Adjudged on motion in arrest 
of judgment, E. of Clanricarde v. Stokes, 7 East, 516 . 


. * a East, 333. 
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by and by force of the statute (15), an action hath ac¬ 
crued, &c. 

In an action on stat. 5 Ann. c. 14. for keeping and using 
a dog to kill game, it must be stated in the declaration what 
toft of dog it was*. 

In an action on the stat. 9 Ann. c. 25. for exposing a hare 
to sale it is sufficient to allege, that the defendant, not being 
a person qualified in his own right to kill game d , nor being 
entitled thereto under a person so qualified, had a hare in 
his possession; for, by s. 2. if a hare be found in the posses¬ 
sion of such person, it shall be deemed an exposing to sale. 
But see Warneford v. Kendall, ante n. (11} as to the circum¬ 
stances under which possession of game shall not be deemed 
an offence against this statute. 

A joint action may be maintained against several defend¬ 
ants®, e. g. for keeping a lurcher to kill and destroy the game, 
and although the jury find a verdict for the plaintiff as to 
some of the defendants only, the plaintiff’ will be entitled to 
recover the penalty; for the action is founded on a tort, and 
not on a contract. 


Evidence. 

s 

The plaintiff must prove that the defendant committed 
the act constituting the offence, and that the action was 
brought within the limited time f . It is not necessary for 
the plaintiff* to give negative evidence of the want ot the 
qualification in the defendant 8 ; for the proof of the fact 

c Reason v. Lisle, Comyn’s R. 576 f See ante, p. 843 . 

d Jones q. t. v. Bishop, Say. R. 64. g Adm. iu R. v. Stone, 1 Bast, 639. 

e Hardyman v. Whitalter, 2 East, 

573 .n. V* 


(15) Formerly, I believe, it; was usual to say, “whereby and by 
force of the statutes;” but, in the case of E. of Clanricarde v. 
Stokes, 7 East, 516. the court were of opinion, that upon a sup¬ 
position that it was necessary that the count should .refer to the 
statute^giving the remedy, for which it was admitted no express 
authority could be found, yet they thought, that in the case be¬ 
fore the court, the stat. 2 G. 0. c.. 19, alone'gsiye the remedy, with¬ 
out reference either to the stat. 8 G. 1. or the stat. 2 6 G. 2. inas¬ 
much as it gave the whole penalty to the' informer, and'not .merely 
the other half in addition to the one half given by the stat/8 G. 1* 
aud consequently, that the declaration concluding by reason where¬ 
of, and by force of the statute» was cornet. 
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having been committed by Hie defendant is sufficient td 
throw the onus upon him, of proving'that he was qualified 
todo 

Iu convictions on the game laws, a different rule holds, and 
some, though slight, evidence of the want of qualification is 
required 1 * to be given by the prosecutor; but .the*better opi¬ 
nion seems to be, that the prosecutor ought not to 4»e required 
to give such evidence; however, in R. v. Stone, 1 East, 639. 
the Court of King’s' Bench were equally divided on , this 
point, Kenyon, C. J. ’and Grose, J. being of opinion, that the * 
prosecutor ought to give such evidence, Lawrence, J. and 
Le Blanc, J. contra . 

During the period when part of the penalty was given to 
the poor of the parish 1 , the name of the parish was matter of 
substance; but since the making the stat. 2 G. 3. c. 19. which 
gives the whole penalty to the informer, the name of the pa¬ 
rish, stated in the declaration, is considered merely as a venue, 
and the plaintiff may prove the defendant guilty in any other 
parish within the coiftity. 


Y r . Of the Ditties made payable in respect of hilling 

Game . 

By stat. 48 G. 3. c. 55. entitled ( inter alia ) an act for re¬ 
pealing the duties on game certificates, and granting new 
duties to be placed under the management of the commis¬ 
sioners of taxes, “ Every person using any dog, gun, net* 
or other engine, for the purpose of taking or killing game, 
-or any woodcock, snipe, quaiVjor landrail, or any conies in 
G. B.; if such person be a servant to a person charged in 
respect of such servant by this act, and shall use any dog, 
&c. for any of the before-mentioned purposes, upon a manor 
vor royalty in England, Wales, or Berwick-ou-Tweed, or 
Scotland, by virtue of a deputation or appointment duly're¬ 
gistered or entered as gamekeeper, is charged with the annqai 
sum of 1 L 1$, (16) ana if not a servant for whom the dfi^l 

h Per Chambre, J, j Bds. & Pol. 307. 7 900. per Kenyon, C. J. 0 Esp jjfJti 

i Clerk v. Taylor, Hertford Sam. Ass. C. SIS. ~i 


(10) Four shilling's tWr^ddcd by stat. 52 Geo. 3. c. 93, 
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on servants shall be charged, the annual sum of 3/. 3s. (17);; 
ancl eyery other person using any dog, &c. for any of the 
purposes before-mentioned, is chargeable with the annual, 1 
sum of 3/. 3s. with two exceptions only; l. the taking 
woodcocks and snipes, with nets apd springes; and 2. the 
taking or destroying conies in warrens, or in any inclosed 
ground, or by any person inland in his occupation, either 
by himself or by his direction.” These duties are to be paid 
to the collector of assessed taxes, for the place where party 
resides; and the collector is authorized to give a receipt, 
and to demand \s. of the party for the same,, over and above 
the duty, as a compensation for his trouble. The receipt 
being delivered to the clerk of the commissioners of the 
district, he will exchange it for a certificate, gratis. Game¬ 
keepers, in whose behalf a receipt and certificate have been 
obtained by their masters, are non^equired to obtain a cer¬ 
tificate for themselves; but. it is provided that the certifi¬ 
cate shall be void upon the revocation of the deputation, 
but the same may be renewed, for the remainder of the year, 
in behalf of the new gamekeeper. The same statute pro¬ 
vides that unqualified persons shall not be protected by the 
certificate; and that the protection of gamekeeper’s certifi¬ 
cates shall not extend beyond'the limits of the manor for 
which they are appointed. The following persons may de¬ 
mand the production of certificate, and permission to read or 
take a copy of it, viz. the assessor or collector of the parish 
where the party is using dog, &c.; commissioners of assessed 
taxes for the county, riding, division or place; lord, lady, 
or gamekeeper of the manor; inspector of taxes for the 
district; any person duly assessed to these duties for kill¬ 
ing game; and, lastly, the owner, landlord, lessee, or occu¬ 
pier of the land. If certificate is mot produced, then the 
party who has made the demand, may require the person 
using the dog, gun, &c. under a penalty of 20/. to declare 
bis Christian and surname, and place of residence, and parish 
or place in which he has been assessed; lastly, persons who 
- use dogs, guns, &c, without having obtained certificate, are 
to pay the duty of 3/. 3s. by way of surcharge, and a penalty 
of 20/. By stat. 62 G. 3. c. 93. Sched. (L.) XIII. The pe¬ 
nalties are iecoverable before any two or more commissioners 
affairs of taxes, who shall give judgment lor the pe- 
r or for such part thereof as the commissioners shall 

think proper to mitigate, not being less than one moiety. 


Ten shillings and sixpence added to tins and the following 
: v ft|Kt by stat. 52 Geo. 3, c. 93. 
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By stat. 54 Geo. 3. c. t 14f. (27 July, 1814.) The du|ie$ 
an4 penalties contained in the schedule of the 52 Geo. 3. e. 93. 
relating to persons aiding or assisting or intending to aid or 
assist in the taking or killing of any game, or any woodcock, 
snipe, quail, landrail, or coney, shall, after the passing of this' 
act, severally cease and determine; provided that the act of 
aiding and assisting as aforesaid, and in the said act pieu- 
tioned, shall be dcue in the company or presence and for the 
Use oFanother person who shall duly have obtained a certifi¬ 
cate in his own right, 
act, and who therein ' 
and there his o 
taking or killing c 
therein by virtuej! 


ording to the directions of the said 
virtue of such certificate then 
^% c pet, or other engine, for the 
who shall not act 
1pn%-appointment. 
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$lie service of every such writ, &c. shall be void, and the 
kjerson or person? so serving or executing the same shall be 
f£s liable to the suit of the party grieved, and to answer da- 
fnages to him for doing thereof, as if lie or they had done the 
jjjattre withputany writ, process, &c.” 

*| Trespass for false imprisonment may be maintained against 
Ihe sheriff for an arrest made by his bailiff after the return 

Hay of the writ r . 

\ r 1 # \ « 

% So against commissioners of bankrupt*, who commit a,per- 
Sbn suspected tp detain effects of the bankrupt for not at¬ 
tending on the first, summons; for th% statute* directs, 1st* 
a summons to the party (4); 3diy, on his thfault or neglect, 
a warnpit to bring him before the comm^foners in custody 
in order to be examined (5), or else tipPxmd summons, at. 
their discretion; .‘Idly, if when brougsPfci custody he re¬ 
fuses to be examined, or upon a second summons refuses tq ' 
come (o’), then, and not before* the commissioners have power 
tq commit. 

r Parrot v. Mum ford, 2 E$p N. P. C. a fjnttye v. Gresley, 8 East, 319. 

585 . Prior, C. j. t l Jac.'i, c. 15 . «• 10. 

. . - ■ . - ■■■ , ■■ ■ ——— - — i — , 


the plaintiff upon a Sunday, by virtue of a warrant from ajusticeof 
the peace, for getting a bastard child. Au action for false imprison- 
fftfeiit having been brought, Adams, Baron, held, that plaintiff was 
entitled to recover. 


(4) It is not necessary, upon- the summons, to tender the witness 
the expenses of his journey beforehand; though if he be^n tact 
without the means of taking the journey, it may be an excuse tor 
not obeying the summons; it lies, however, on the party so sum-* 
tpOued having a lawful excuse for not attending, to prove the fact, 
iff an arHofSjM trespass and false imprisonment brought by him for 


sUcharres 1 


ittye v. Gresley, 8 East, 3ly. 

($} The warrant for the arrest of the witness, in order to examine 
Atm, may issue after his disobedience to the first summons. The 
propriety of granting the warrant of commitment being an act ot 
discretion, must he determined upon by the commissioners acting 
mtfker at the time; and their prdei;to their officer, to make out 
^Ucli^varrant, must he taken to include their direction as to the 
Is to whom it iislfe be directed; but the mere act of signing 
Spues of the commissioners to the warrant, may be done by 
Separately. S. C. . 

pTThe general practice has been to issue a second summons 
he neglect of the first, before the warrant of commitment; but 
does not require a second summons. It is in the disjunct 
*iie first *btauch is complete, and the next mily well be taken 
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When a court has jurisdiction of the cause 0 , and proceed* 
inverso online, or erroneously, an action does not lie against 
the parly who sues, or the officer or minister of the court 
who executes the precept or process of the court; but when 
the court has not jurisdiction of the cause, the whole pro¬ 
ceeding being curam non judi.ce, an action will lie against 
them, without any-iv ,-ifd to the precept or process (7). 




that 

participant! 
the prheg 


K 'lrisccrnent would lie against the 
lijd who directed the execution of 
r who executed the same. 

t?f ' **• 

fe&t illegal on the face of it for an ex- 


In the illegal on the face of it for an ex¬ 
cess of iu magistrate, trespass is maintainable 

against the c^^|0!"ig magistrate, although the conviction 
has not been qigvdi&U. 


If a justice of the peace make a warrant to a constable to 
bring A.'13. before him, for a matter of which ho has a ge¬ 
neral cognisance, though the J. P. had no foundation in fact 
for granting such a warrant, or though the warrant itself be 
defective in point of form, yet the constable may justify 
under it; but if the J. P. make, a warrant to take up A. T5. 
to answer in a plea of debt, a constable cannot justify under 
such a warrant, because the justice has not any jurisdiction 
of debts*. 


v Second resolution, Marshalsea case, y Groomc v. Forrester, B. (1. Trin. 

10 Rep. 7I). a. 56 Geo. 3. 

x Marshuisca case, io Rep. t>8. b. z Sbcrguld v. Holloway, Str. looa* 


to mean, that if a party, after having once before been summoned, 
and appearing, or having lawful impediment 4‘or not appearing, be 
summoned again, and do not appear, &c. having no lawful impe¬ 
diment, he may be committed, as well as if he neglect to appear 
on the first summons, having no lawful impediment. Per curiam, 
in llattye v. Gresley, 8 East, 3g6. 

(7) This principle has been recognised in several cases. See. 
Nichols v. Walker, Cro. Car.*395. Hill v. Bateman, Str. 7U. 
Shergold. v. Holloway, Str. 1002. Sessions Cases, vo\. 2. p. 100. 
S. C. Perkin v. Proctor, ft WiU. 304. and since in Brown v. 
Compton, b T. R. 424. 
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II. Statutes relating to the Action of false Imprison- 
ment , 21 Jac. 1. c. 12.—24 G. 2. c. 44. 

Stat. 21 . Jac. 1. c. ]2.—By stat. 21 Jac. 1. c. 12. s. 5. it is 
enacted," 4 * if any action, bill, plaint, or suit, for false impri¬ 
sonment, shall be brought against any J. P., mayor, or bai¬ 
liff of city, or town corporate, heauborough, porlre.vc, con¬ 
stable, tithing-man, churchwarden, o.* overseer of the poor, 
and their deputies, or any other, (v ho in their aid, or by 
their commandment, shall do any thing concerning'their ot- 
liee) concerning any thing by them lone ly virtue of their 
office,. such act ion, bill. See. shall h ^ Jgj^ pvithin the county 
where the trespass was committcd^Mp^* < “ The above-men¬ 
tioned persons may plead the general hsuo, and give the 
special matter in evidence.” (J. “ If u'pon the trial, the 
plaintiff shall not prove that the trespass was committed 
within the county wherein the action, See. is laid, then the 
jury shall find the defendant, without respect to the plain¬ 
tiff’s evidence, not guilty 4. “ If the verdict shall pass 
with defendant, or plaintiff become nonsuit, or suffer any 
discontinuance, defendant shall have double costs.” 

N. The officer or person acting in aid, in order to entitle 
himself to double costs, must obtain a certificate from the 
judge, that, at the time of the trespass, he was a mayor, 
constable, &c. and in the execution ot' his ollice, or that he 
was acting in aid of mayor, constable, &c. a But it is not 
necessary that this certificate should be granted at the trial \ 

'fhe provisions of the preceding statute having been found 
wry salutary, they have, by a late statute (42 G. 3. c. So. 
s. 0 : .), been extended to ail persons holding a public employ¬ 
ment, or any office, station, or capacity, civil or military, 
either in oF*out of this kingdom, and who, by virtue of such 
employment, have power to commit persons to safe custody ; 
provided, that where any action shall be brought against 
such persons in this kingdom, for any thing done out of this 
kingdom, the plaintiff may lay the act to have been done 
in Westminster, or in any county where the defendant shall 
reside. 

By stat. 24 G. 2. c. 44. s. 1. “ No writ shall be sued out 
against, nor any copy of any process at the suit of a subject, 
shall be served on, any 1. P., i'ov any thing by him done in 
the execution ot his office, until notice in writing ot such 


a Anyn. <2 Vcutr, 45. 


h Huiprr * Cair, 7 T. 1!. 140. 
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intended writ or process shall have been delivered to him, of 
left at the usual place of his abode, by the attorney or agent 
for the party who intends to sue, at least one calendar month 
before the suing out or serving the same, in which notice 
shall be clearly ami explicitly contained the cause of ac¬ 
tion (8); on the back of which notice shall be indorsed the 
■name of such attorney, with the place of his abode (9), who 


[-by this clause before an action can 
tone that the plaintiif shall give 
he intends to sue out; the other, 
F the cause of action. This form, 
be religiously adhered to, as will 

■3*TT 

piotice, which, after reciting the cause 
fpiuintiff would cause an action to be 
ut; such notice was holdcn insufficient, 
any writ or process. Lovelace v. Curry, 
7 T. K. 031. It is ifof Hecessary, however, that the form of ac¬ 
tion should be stated in the notice*; but the plaintiff' having given 
notice of one form of action cannot declare in another: 


( 8 ) Two 
be brought 
notice of if'' ' 
that such 
prescribed! 
appear 

Plai 
of CO 
commen 
because it die 



Plaintiff gave notice of an action on the case for false imprison¬ 
ment, and afterwards brought an action of trespass and false im¬ 
prisonment, Yates, J, held the notice insufficient, as tending to 
mislead the J. P. vfrho might know that an action on the case was 
improper, and such whereon the plaintiff* might be nonsuited, and 
neglect to tender amends. Strickland v. Ward, Winchester Sum. 
Ass. 17ff7» reported in a note to Lovelace v. Curry, 7 T. li. b'31. 

Where the subject matter is within the jurisdiction of the magis¬ 
trate, and he intends to act as a magistrate at the time, however 
mistaken he may be, he is still within the protection of* the statute. 
Hence, where one magistrate committed the mother of a bastard tq 
custody for not filiating, it was holdcn that such magistrate was 
entitled to the notice prescribed by this statute, before an action 
for false imprisonment was brought against him, although the stat, 
18 Eliz. c. 3. s. 2. only gives jurisdiction in such matters to two 
justices of the peace. Weller v. Toke, 9 East, 304. 

(9) A notice written by the attorney, and signed by him thus: 
“ Given under my hand, at Durham,” was holdcn insufficient, be¬ 
cause it did not expressly.stale that Durham was the place of at¬ 
torney’s residence. Taylor v. Fenwick, Mk 23 Geo. 3 . B. II. cited 
by Lawrence, J. in Lovelace v. Curry, 7 T. ft. (> 35 . But a notice, 
indorsed with the name of the plaintiff’* attorney, with the addi¬ 
tion of the words “ of Birmingham,” has been holdeu sufficiently 
descriptive of the attorney’s place of residence. Osborn v. Gou“h, 
3 Bos. Sc Pul. 551. ° 


* Sabin v. De Burgh, a Camp, N. P.C. 19 ^ 
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shall be entitled to the fee of *20$. fov preparing and serving 
7«uch notice.” And by s. 2. “ It shall be lawful for such 
J. P», at any time within one calendar month after such 
notice given, to tender amends to the party complaining, or 
to his attorney, and in case the same is not accepted, to 
' plead such tender in bar to any action grounded on such writ 
or process, together with the plea of not guilty, and any 
other plea. With leave of the court; and if upon issue joined 
the jury find the amends so tendered to have been sufficient, 
they shall give a verdict for the defendant; arid in such case, 
or in case the plaintiff* become nonsuit, or discontinue.his 
action, or judgment be given for such defendant upon de¬ 
murrer, such J. P. shall be entitled to the like costs as if he 
had pleaded the general issue only;-jand if the jury find that 
no amends were tendered, or that#f?rc same were not suffi¬ 
cient, and also against the defendant on such other pica, they 
shall give a verdict for the plaintiff, and such damages as 
they think proper, which he shall recover, together with his 
costs,” And by s. 3. “ No such plaintiff shall recover any 
verdict against such J. P. where the action is grounded oil 
any act of the defendant, as J. P., unless it is proved upon 
the trial that such notice was given; but in default thereof, 
such J. P. shall recover a verdict and costs.” And by s. 4, 
ff In case such J. P. neglect to tender any amends, or have 
tendered insufficient amends before the action brought, he 
may, by leave of the court where such action depends, at 
any time before issue joined, pay into court such sum as lie 
shall sec fit; whereupon such proceedings shall be had as 
in other actions where the defendant is allowed to pay 
money into court.” And by s. h. “ No evidence shall be 
given by the plaintiff, on the trial of any such action, of any 
cause of action, except such as is contained in the notice.” 
And by s. 0. “ No action (10) shall be brought against any 


(10) This section does not extend to actions of assumpsit. 
Hence, where up action for money had and received was brought 
against an officer, who had levied money on a conviction by a J. P., 
the conviction having been quashed, it was liolden, that a demand 
of the copy of the warrant was not necessary. Peltham v. Terry 
E. 13 Ci. 3. B. R, Whether the term “ action” extended to re¬ 
plevin or not, seeijis formerly to have been a vexala (juastio. la 
Pearson v. Roberts and another, WiUes, ()(>8. it was I widen to ex¬ 
tend to actions of replevin to recover damages : but WiUes, C. J. 

* Boll. N.P. 24. 

+ Q. Whether there he any mode of proceeding', by action of replevin, to 
^recover damages, as contradistinguished from proceedings to have the gondj 
jgain. See $ Cast, 28 {j. 
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constable, hcadhorcugli, or other officer (LI), or against any 
person acting by his order and in his aid, for any thing done 
in obedience (1*2) to any warrant under the hand or seal of 


had never*, 
yon m.yd 
: '70. *\) , 

action, 
liad it not' 
act dal 
that it should^ 


in delivering the opinion of the court, took a distinction between a 
replevin by plaint, in the sheriff's court, for the recovery of the 
goods, and replevin by way of action, to recover damages, admit¬ 
ting that the former could net be considered as au action within the 
meaning of the statute//i&^lilwurd v. Caffin, 2 151. 11. 1330. it 
was hohleii, th^^jid^^tif“|rvk«^;nroce(-ding, to which the statute 

)n the last <*rtetl case. Lord Ken- 
ions, in Harper v. Carr, 7 T. R. 
examination of the case of 
.^jpfeu^decidcd on the form of the 
r „.this statute did not extend; 
: f .v.'ould liave thought that the 
aiul certainly convenience requires 
- .wihi the plaintiff’s power to evade the 
provisions of the'^^yfey adopting a particular mode of proceeding, 
which depends an his own choice. Perhaps, however, it mav be 
shown on examination, that tliis case was rightly decided, whatever 
doubts may have been concerning it.” Such was the opinion of 
Lord lvenyon; but the question to which it relates is now com¬ 
pletely at rest: for, in Fletcher v. Wilkins, <) East, 283. it was ex¬ 
pressly determined, that replevin was not an action within the 
meaning of this statute; Lord Ellenborough, C. J. (who delivered 
the judgment of the court) observing, that the reason assigned by 
Lord Kenyon, ab inconmiienti , hud undoubtedly great weight; 
but, on the other hand, it appeared to the court, that the incon¬ 
venience .of depriving the subject of his remedy by replevin was 
lull as great; for it might happen, that no damages which a jury 
was properly authorized to give, could compensate for. the loss of 
it particular chattel, which the owner might be for ever deprived of, 
if he could not sue replevin. 

(11) Churchwardens*, and overseers of the poor j', acting under 
a •magistrate’s warrant of distress for a poor’s rate, are within the 
meaning of the words “ other officer” in this statute, and conse¬ 
quently entitled to the protection which it affords, when sued in 
those actions to which the statute extends, e. g. trespass, &e., but 
tccus wiieu sued in replevin, that being a proceeding not within 
the statute. See the preceding note. 

M-) The officer must prove that lie acted in obedience to the 
warrant, and where the J. P. cannot be liable, the officer is not 
entitled to the protection of the statute. Money v. Leach, 3 Burr. 

*7b(i. Bell v. Oakley, 2 ]\L & S. 259- But if the officer act in 
obedience to the warrant it is immaterial whether the warrant be 

* Harper v. Carr, 7 T. K. 271. 

t Cutting v. Jackbou, E. 3 U. 3. B. It. Bull. N. P. 34. 
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any J. P. lentil demand baa been made or left at the usual 
place of his abode, by the party intending to bring such 
action, or by his attorney, in writing (13), signed by the 
party (14) demanding the same, of the perusal and copy of 
.such warrant, and the same has been refused or neglected 
for six days after such demand; and in case, after such de¬ 
mand and compliance therewith, any action be brought 
against such constable, &o. for any such cause as aforesaid, 
without making the J. P. who signed or sealed the said war¬ 
rant, defendant, on producing and proving such warrant at 
the trial, the jury shall give their v, :rdict for the defendant, 
notwithstanding any defect of jurisdiction in such J. P.; 
and if sueli aetiop be brought join'll against such J. P. and 
such constable, &c. then, on proofJ^pHch warrant, the jury 
shall find for such constable, &c. notwithstanding such de¬ 
fect of jurisdiction; and if the verdict be given against the 
J. P.,- the plaintiff shall recover his costs against him, to be 
taxed in such manner as to include the costs which the plain¬ 
tiff is liable to pay to the defendant for whom such verdict is 
found as aforesaid.” 


S. 7.—“ Where plaintiff in any such action against any 
J. P. obtains a verdict, he shall be entitled to double costs, if 
the judge (before whom the cause is tried) in open court will 
certify, on the back of the record, that the injury for which 
such action was brought was wilfully and maliciously com¬ 
mitted.” 

8. 8.—“ No action shall be brought against any J. i\ 
for any thing done in the execution of his office, or against 
any constable, &c. acting as aforesaid, (15) unless coin- 


legal or not. If the warrant direct the officer to seize “ stolen 
goods,” and he seizes goods which fall within the discretion con¬ 
tained in the*warrant in other respects, although they turn out no! 
to be stolen, he is still under the protection of the statute. Price 
v. Messenger, 2 Bos. & Pul. 158. 

• (13) A duplicate original or demand is sufficient evidence. Jury 
v. Orchard, 2 Bos. & Pul. 3J). 

(14) Demand, signed by attorney, is within the meaning of this 
Section. Ib. per Buller, J. 

(15) “ Acting a3 aforesaid,” that is, under the warrant of a 
magistrate. If, therefore, a constable acts without a warrant, this 
statute does not apply, and the action against such constable may 
be brought after the expiration of six calendar months, and at auy 
time within the period allowed by the statute of limitations, 
21 Jac. l.,c. 16 . Postlethwaite v. Gibson, Middx, sittings after 
M. T. 41 G, 3. Kenyon, C. J. MSS. uud 3 £sp. 22(5. S. C. 
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menced within six calendar -months after the act commit¬ 
ted (id).” 

For the further protection of magistrates it is enacted^ by' 
ptat. 43 3. c. 111. that in all actions brought against any 

J. F., on account of any conviction made, by virtue of any 
act of parliament, n* by reason of any thing- done, or com¬ 
manded to be dc - by such J. F., for the levying of any 
penalty, appr^b;<;^|p t J i^v party, or for or about the carry¬ 
ing- such in case such conviction shall 

Lave hernff. yft, in such action, (besides the 
yaluc vv 'hich .may have been 

levied levy thereof shall have. 

y.ed to recover any more Or 
:«• of t\vo*pence, nor any costs 
•ixpre^sly alleged in the declara-s 
the recovery shall he had, and 
upon the rasa only , that such acts 


bece fe 

• V/ 

ft*- t"-v;U 

oi sni-il 
tif-u in 
v'Jiich ska 



®lv, and without any reasonable and 


were done aim Wittiout any reas 

probable canse:^.y&, i .—And fuither, that such plaint i if 
shall not he entitled to recover against such justice anv 
penalty which shall have been levied, nor any damages or 
costs, in case such justice shall prove at the trial, that such 
plaintiff was guilty of the offence whereof he had been con¬ 
victed, or on account of which he had been apprehended, 
or had otherwise sidle red, and that he had undergone no 
greater punishment than was. assigned by law for such of¬ 
fence. 

This statute applies to those cases only where there has 
been a conviction 6 . f 


III. Of the Pleadings, , 

" The general issue to an action for false imprisonment is, 
not guilty. ’ 

M w 

c Massey v. Johnson, B. R. Tiiu. 49 G. 3. js East, Q 7. 


(tG) lf a man he imprisoned by a warrant of J. P. omthe lsl 
day of January^find'kept in prison till the 1st day of February, hp 
may bring his action within siic months after tfie 1st of Fehruavy,, 
for the wholtf is Uiie entire trespass, Pickersgill v. Palmer, IBuik' 

‘ . . ■£ 
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averment in their plea, because they were punishable if they 
did not obey the process of the cOm-J, yet when the party, or 
his attorney, or a mere stranger, pleaded a justification under 
process of an inferior court of record, it was necessary for 
them to state, that the, cause of action arose within the ju¬ 
risdiction of the court (20). Merely stating in the pica the 
declaration in the court below, which contained an averment 
that the cause of action arose within the jurisdiction, is not 
sufficient, for such averment is not traversable 1 *. 3. Before 
the time of Charles the Second, it was necessary to sgt forth 
f he proceedings had in the inferior court at length- (21); but 
now they may be set out shortly with a tali ter process urn est 1 ; 
but if the party justify under a capias ad respondendum , a 

k Adnpy v. Vernon, 3 Lev. 243. laml v. Veale, Coup. IS. Higgipaon 

i Patrick v. Johnson, 3 Lev. 403. Row- v. Marlin, 2 Mod. 197 . 


and though lie may justify under an erroneous process, yet^ 
appear that the process issued in a cause wherein the C0Ul 7 a j e 
had jurisdiction. 

J . 1CCS' 

(20) But it is not necessary to set forth the cause of aCtioy ert ! 

land v. Veale, Cowp. 18. recognized in Belk v. Broiulbcnt, 

183. where the same doctrine was applied to a justification’ 
mesne process issuing out of a superior court, and in which 
fendunt merely stated, that the writ, upon which the plain* a 
been arrested, had been issued upon an affidavit to Isold 
without stating any cause of action for which the plum till' watre 
to be arrested. 


(21) There is an obiter dictum in Morse v. James, VVilles, k 
that the plaintiff, or a mere’stranger, must set forth the pi ocean- 
digs at length, and.it is there said to have been established in 
Moravia v. Sloper.’ Upon au exnmiijafion of that case, I cannot 
find that any such poitit was expresslyptecidcd in it. The court,, 
indeed, in that case were of opinion, that the party, having set 
forth acapias, ought to have shewn a precedent summons, and that 
from the taliter proeessum est , as there pleaded, a summons could 
not be presumed. It is worthy of remark, that Willes, C. J., 
speaking of Moravia v. Sloper* in Titley v. Foxall*, says, “ we 
held, in Moravia v. Sloper, that taliter proeessum est would he suf¬ 
ficient, if it did not appear (as it did in that ca sdB jjiat t'.iefe could 
not have been a precedent summons. ■ So in Jf jflSfo bn v. Warner, 
Willes, 528. it was liolden that this mode of piear.ing,, by taliter 
-proeessum est , was good, and the ndMK^n pactice is in conformity 
with it. Rowland v. Yeale, CowjflWra. and 1 Wm's. Saund. 02, 
n. (2). . , v • \ 


"i 

' v Willes, 690. 
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precedent summons ought to be set forth", or at least tlitf 
plea ought to be so framed, that the court may Intend that 
a precedent summons had issued 1 *, for a capias without a 
summons is illegal. Where it is stated that the capias is¬ 
sued at the same court at which the plaint was levied, this 
intendment cannot be made 0 ; but where it appears on the 
plea that the plaint was levied at one court, and the capias 
issued at a subsequent court, and this allegation is introduced 
by a taliter processum cst , there such intendment may be 
made*. 

In justifying a trespass under the process of a foreign 
court, it seems that the plea should be formed in analogy 
to similar justifications under the process of our inferior 
courts; but, at any rate, a plea which only states that the 
court abroad was governed by foreign laws, that the pro¬ 
perty seized was within its jurisdiction, that certain legal 
f.'Tyjcedings were bad, according to such foreign laivs, 
werct the .property in question, in such court having com- 
proba. jurisdiction in that behalf, ct taliter procession, Ar. 
shall'lie defendant was ordered, by the said court having 
penult lent authority in that behalf, k> seize the property, 
costs, 1 , as being too general, and not giving the plaintiff 
plaint, whether the defendant justified as an officer of the 
violet, or paHy to the cause, or of what nature the charge 
or bior by whom instituted, or what the order of seizure 
greatevhether absolute or quousqne , &e. * 

tenc^guiarly, process ought to describe the party against 
'bm it is meant to be issued, and the arrest of one person 
lunnot be justified under a writ sued out against another. 

To trespass for false imprisonment' by A. B, the defend¬ 
ant pleaded, that J. S. sued out a writ of latitat against the 
plaintiff', A. B., therein called by the name of C. B. directed 
to the sheriff of L., and then set forth the writ, authorizing 
the sheriff to arrest C. B. &c.* who directed his warrant, to the 
defendant, and thereby commanded him to take the said A. B. 
J herein called by the name of C. B. &c., concluding with, an 
iverment, that the said A. B. and C. B., in the said writ and 
variant mentioned, are one and the same person . On general 
lemurrer, thteplea was holden to be bad, Lord Ellenborough, 
J. observing, that this case was exactly the same in prin- 

i Warpole v. BasnetjWilta, 3 »TCfa.) ▼. Freeman, reported in Sayt si, and 

Sec Titley v. Foxatl, Willes, 6bS. 2 Wils. s. and illustrated by Dtifn- 

Marpole V. Basnett, ubi slip, Mur- ford, Willes, gf). . 
phy v. Fitzgerald, Willce, 3 S. 1 *. (a*) q Collett v. Ld. Keitb, 2 East, $60. *, 
Titley v. Foxall, Willes, (i 39 . Adams r Shadgett v. Clipson, 8 East, 329 . 
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ciple as Colo v, Hi nelson, (> T. R. 234. (22). And Lawrence, 
jv said, in Cole v. Hindson, Lord Kenyon observed, that there 
was pot any averment that the plaintul was known as well by 
the one name .as. the other; neither was there any such aver¬ 
ment iu this case. 

A pcace-rOiBcer may justify an arrest in the day-time on 
a reasonable charge of felony without a warrant, although 
it Should afterwards appeal*, that a felony had not been 
committed So watchmen and beadles have authority 
at common law to arrest and detain in prison for examina¬ 
tion, persons walking in the streets at ni^ht, whom there 
is reasonable ground to suspect of felony, although thefe 
is no proof of a felony having been committed “. But 
when a private person apprehends another on suspicion of 
felony, he does it at his peril, and is liable to an action, unless 
he can establish in proof that the jiarty has actually been 
guilty of a felony x . Proof Of mere suspicion will not baf the 
action, although it may be given in evidence in mitigation of 
damages 1 '. And the plea justifying an arrelt by a private 
person, on suspicion ot felony, must shew the circumstances, 
from which the court may judge, whether the suspicion were 
reasonable*. 

It is lawful for a private person to do any thing to prevent 
the perpetration of a felony. Hence the imprisonment of a 
husband by a private person, to prevent him committing 
murder on his wife, is justifiable*. So if two persons are 

I Samuel v. Payne, Doug. 358. See Sittings after H. T. 51 G, 3 . coram 

also Cold. 291. 2 Esp. N. P. C.. Heath, J. MS. 

>540. and 3 Camp. N. P.C. 420i y S. C. 
u Lawrence v. Hrnger, 3 Taunt. 14. z Mure v. Kaye, 4 ’taunt. 34. 
x Adams v. MoOre, 0. Q. Middlesex a Haudcock v. Baker, 4, Bos. St Put. 

• '•2tio. 


(22) In that case to trespass for takimj the goods of A. B. the 
defendant (an officer) pleaded that he took them under a distringas 
against C. fi.» meaning the said A, B., to comp^an appearance, 
averring that A. B t and C. B. were the same person. N. A. B. 
had. riot appeared in the original action. On demhrrer, the plea 
was holden to be bad J Lord (venyon, C. Jr observing, that this was 
distinguishable from Crawford V. Satchwell, Str. 121,8. where it was 
determined,, that the defendant might be takgu in execution by 
virtue of a tut. under a wrong name; fort herd the party had 
appeared in the Original action»and dme an aefa to avow that hr was 
sued bp the right name. Bee Price v. Harwood, 3 Camp. N.,P. C, 
I08. and ante. “ ' ’’ 

TOL. n. 
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fighting, and there is,reason to fear, that one of them will be 
killed by the other, it is lawful to part them and imprison 
them, until their anger is cooled b . 

A justice of the peace may commit a feme covert who is a 
material witness, upon a charge of felony brought before 
him, and who refuses to appear at the sessions to give evi¬ 
dence or to find sureties for he*; appearance'. 

In general where an affray takes place in the presence of a 
constable* 1 , he may keep the parties in custody until the affray 
is over, or he may carry them immediately before a magis¬ 
trate. 


If a plea of justification consist of two facts', each of 
which would, when separately pleaded, amount to a good 
defence, it will sufficiently support the justification if one 
of these facts be found by the jury. Hence, where to an ac¬ 
tion for false imprisonment against a sheriff, he pleaded that, 
at the time when the trespass was committed, the defendant 
was sheriff of the county of S., and in that character was 
presiding at the election of knights of the shire to serve 
for the county in parliament; and because the plaintiff as¬ 
saulted the defendant, and made a great noise and disturb¬ 
ance, and obstructed the defendant in the .execution of his 
duty, he ordered a constable to take the plaintiff into cus¬ 
tody and carry him before a J. P.; and the jury found that 
the plaintiff, who was a freeholder, did not assault the 
defendant, but that all the other facts contained in the plea 
were proved: it was holder), that that part of the plea, 
which the jury had found, constituted a good defence; for 
although the sheriff had not any authority to commit, yet it 
was his duty to preserve order and decency in the county 
court. J 

t 

In an action for false imprisonment, if the defendant can 
take advantage of the statute of limitations, he must plead 
that he was not guilty within four years. 


If an action be brought for detaining plaintiff in prison f 

from-to-, and defendant plead (as he may) 

as to part, not witty within four years , plaintiff may reply, 
that it was one continued imprisonment, and so oust the de¬ 
fendant of the benefit of the statute. 


b s> Roll's Abr. 559. (E), pi a. 

•: lk'iuiet v. Watson, 3 M. & S. j, 

A Churchill ». Matthews, Nutt, St 
Hill, Somerset. Sunun. Ass. i$ 08 , 
Bayley, J. 


e Salisbury v. ,Mioklethwaite, 1 Taun. 
ton’s It. 146. 

f CoVeutry v. Apsley, Salk. 420 . 



IMPRISONMENT. m 

t 

Where a declaration for false imprisonment against A. and 
B. contained two counts*, to both of which the defendants 
pleaded not guilty, and justified the first under mesne process , 
A. as the plaintiff in that action, and B. as the bailiff, and the 
plaintiff, by a new assignment, admitting the arrest to be law¬ 
ful, repljed that B., with the consent of A ^voluntarily re¬ 
leased him, and that they afterwards imprisoned him for the 
time mentioned in the first count; the plaintiff having failed 
in proving the new assignment, by not shewing the consent 
of A.; it was holden that he should not be permitted to prove 
the same trespass against B. under the other count. 

The plaintiff declared for an assault, battery, and impri¬ 
sonment, and having proved a trifling imprisonment 11 , but not 
any battery, obtained a verdict, with one farthing damages. 
Sir James Mansfield, C. J. certified under stat. 43 Eliz. c. O’. 
An application was made to the court, that the plaintiff 
might have full costs, notwithstanding the certificate, oti the 
ground that every imprisonment included a battery, and con¬ 
sequently, that this case fell within the exception mentioned 
in the statute; but the court were clearly of opinion, that the 
plaintiff'was deprived of his costs by the certificate; observ¬ 
ing, that it was absurd to contend that every imprisonment 
included a battery. It may be remarked, that Kenyon, C. J. 
bad ruled otherwise in Oxley v. Flow r er and another, B. R. 
Middlesex Sittings, December 4th, 1800, MSS. In an action 
for false imprisonment, the jury, by the direction of the C. J., 
found a verdict for the plaintiff with Is. damages. Erskine, 
for the defendant, requested the C. J., to certify; hut he re¬ 
fused, on the ground taken by the counsel for the plaintiff in 
the preceding case, that every imprisonment included a bat- 
fery, and consequently that this case fell within the exception 
mentioned in the statute. 

It might be inferred from the preceding case of Emmett v. 
Lvne, mat, if a battery were proved, the judge could not 
certify; but it has been solemnly decided, in Wiffin v. Kin- 
card, *2 New R. 471. that whether there be a proof of a lmttery 
or not, still the judge may certify, with respect to the impri¬ 
sonment, and thereby deprive the plaintiff of his costs. 

/ 

i Atkiufeon v. Mattcson, sT, R. !/?■ U Emmett y. Lyne, j' Bos. U. Pul. 

IS. R. 255- 
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I*.. Of Insurance in general. 

II. Of Marine Insurance—The Policy—Different 
Kinds — Requisites—Rule of Construction. 

III. What Persons may be insured—Who may be 

Insurers—What may be insured . 

IV. Of Losses , 

1. By Perils of the Sea. 

2. By Capture, and herein of the Effect of an 

Embargo on the Contract of Insurance. 

8. By Arrests , «§rc. 

4. By Barratry. ' ,. 

6. By Fire. 

V. Of total Losses and of Abandonment* 

VI. Of partial Losses. 

VII. Of Adjustment* 

VIII. Pf the Remedy by Action for Breach of the Con¬ 


tract of Insurance , and herein of the Decla¬ 
ration—Pleadings—Consolidation Rule. 

IX. Of the several Grounds of Defence on which the 
Insurer may insist t 
L Alien Enemy. * 

2. Illegal Voyage or illegal Commerce. 

3. Misrepresentation. 

4 . Breach of Warranty; 

'1. Time of sailing. 

| % Safety of a Ship at a particular 
Express Time. 

j 3. To depart with Ponvoy. 

(_ 4 . Neutral Property. 

* 0 * ^ ot t0 deviated 

> l p d $2. Seaworthiness. 

6. Re-assurance. 

C Wager Policy . 
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X. Evidence. 

XI. Return of Premium. 

XII. Of Bottomry and Respondentia. 

XIII. Insurance upon Lives. 

XIV. Insurance against Fire . 


I. Of Insurance in general . 

INSURANCE is an agreement whereby one party, in con¬ 
sideration of a sum of money, either given or contracted for, 
undertakes to pay to the other party a certain sum of money 
upon the happening of some event. A policy of insurance 
is the instrument in which the terms of this agreement are 
set forth. To this instrument the insurer having subscribed 
his name, and, in the case of marine insurances,, the sum which 
he undertakes to pay** in case the contingency happens, is 
termed the insurer or underwriter. The sum of money, re¬ 
ceived by the insurer as a consideration for his undertaking, 
is termed the premium, and the party protected by the insure 
ance the insured or assured. The subject matter Of insur¬ 
ance is as various as the different species of property, and 
the different kinds of danger to which they may be exposed. 
In some cases, however, a contract of insurance may be void, 
as being against the policy of the common law; in other 
cases, as being contrary to the .express provisions of a sta¬ 
tute (1). . These are the only limits tq the subject of insur¬ 
ance. The following sections will be confined to an investi¬ 
gation of three species of insurance only: I. Marine insur¬ 
ance. 2. Insurance upon lives. 3. Insurance against losses 
by fire. * 


(1) The, interference of the legislature has frequently been 
deemed necessary to provide against the mischiefs arising from in¬ 
surances calculated merely to excite and encourage a spirit of gam¬ 
ing, and thereby «to subvert-th<£ morals and impair the industrious 
'habits of the people, t See the stat. 6 Ann. c. 6. s. 57- whereby a 
penalty is imposed on persons setting up offices for making assur¬ 
ances on marriages, births, dhfMenihgs, and service. See also stat* 
27 G. 3. c. 1. against fraudulent insurances upon lottery tickets. 
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II. Of Marine Insurance—The Policy—Different 
Kinds — Requisites—Rule of Construction. 

Of Marine Insurance. —Marine insurances are made for 
the protection of persons having an interest in ships, or goods 
Dn board, from the loss or damage vyhich may happen to 
them during a certain voyage, or a fixed period of time*. 

Insurance on ships and merchandize greatly conduces to 
the advancement of trade and navigation, and the extension 
of commerce, by dividing a risk which might be ruinous, 
and enabling parties to undertake larger adventures than it 
would otherwise be prudent for them to undertake. 

The nature of this contract is a contract of indemnity 1 *, 
and this principle ought always to be kept in view in consi¬ 
dering questions relative to insurance. 

The Policy .—The policy of insurance, which has been de¬ 
fined to be the instrument in which the terms of the agree¬ 
ment are set forth, is generally printed, with a few terms 
superadded in writing, calculated either to control and con¬ 
fine, or to enlarge and extend, the printed language, and 
thereby to fender it subservient to the intention of the parties 
in the particular contract. The form of the policy is at this 
day nearly the same as that anciently used among mer¬ 
chants (2); every policy still referring to those made in Lom¬ 
bard-street, where the Italians (who introduced them into 
England), used to meet at a house called the Pawn-house, or 
Lombard, for transacting business, before the building the 
Royal Exchange. The instrument is inaccurate and ungram¬ 
matical, but having acquired a sense from judicial decision 
and the usage (3) of trade, it may be safer to* adhere to !he 

a Marsh. 2. borough in Bainhridge v. Nelson, 

b Godsnll v. Boldero, B. R. M. 38 G. 3. 10 East, 344. 

9 East, 81. recognised by Ld. Ellea- 


(2) See the form of policy of insurance used in London on ship 

or goods in the appendix to Mr. Park’s valuable treatise. See the 
Scotch form, in Millar’s Elements of the Law relating.to Insurances, 
8vo» l787. p. 30. . 

(3) How far thp words of this written instrument ought to be 
controlled, or any words supplied from the usage of.merchants, is 
a question which deserves great consideration, us it may affect a 
main principle in the law of eviden.ee. 
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old form than to ^substitute another, though more correct. 
It is a simple contract* by which the heir is not bound, 
although the word “ heirs” is erroneously used in tine present 
form of the policy. The parties are bound by the contents 
of the instrument, and will not be permitted to give parol 
evidence contradicting® or restraining* 1 the express terms 
thereof (4). 

Dffercnt Kinds of Policies. —Policies' arc of four different 
kinds: 1. An interest policy. 2. A wager policy. 3. An 
open policy. 4. A valued policy. 

1. An interest policy is, where the assured has a real, sub¬ 
stantial, assignable interest in the thing insured®. 

2. A wager policy is an insurance founded on an imaginary 
risk, where the insured has not any interest iu the thing in¬ 
sured, and consequently cannot sustain any injury by the 
happening of the event insured against. 

3. An open poliqy is, where the value of the thing insured 
is not inserted in the policy, and must therefore be proved at 
the trial, if a loss happens. 

4. A valued policy is where the value of the thing insured 
has been settled by agreement between the parties, and that 
value inserted in the policy in the nature of liquidated da¬ 
mages so as to supersede the necessity of proving it, in case 
of a total loss. The custom of making valued policies arose 
soon after the stat. 19 G. 2. c. 37. and such policies were 

c Kainrs v. Knightly, Skinn. 54. See <1 Weston v. Ernes, l Taunton's R. 

also Hcnkle v. tlic Royal Exch. Ass. 115. 

Comp. 1 Vat. 317. Hoarc v. Gra- e Marshall, 199. 

liain, 3 Camp. N P. C. 57. Meyer v 

v. P.verth, 4 Camp. N. P.C. 28. 


(4) A mistake in a policy may be altered, by consent , after it is 
underwritten. Bates v. Grabham, Salk. 444. In a case where the 
clerk of the underwriter had been guilty of a mistake, and had not 
pursued the written instruction of the underwriter, a court of equity 
decreed, relief. Motteux v. Gov. and Comp, of London Assur¬ 
ance, 1 Atk. 545. A policy was executed by defendant in the 
printed form*, without any specific subject of insurance being in¬ 
serted in writing, or value declared. The subject matter was 
„ afterwards added in writing, and the addition signed by other 
underwriters. It was holden, that the assured could not recover 
against defendant, who had not so signed, on the contract, as it 
stood altered by the insertion. 

* Lartghbrn v. Cologan, 4 Taunt: 330 . 



INSURANCE. 


m 

.decided to be legal by Lee, C. J. since which time the cort- 
. stgnt usage, in case of a total loss, has been toilet the valua¬ 
tion stand, and the parties are-estopped from altering it.. 
Xhat statute was made in order to. .prohibit mere : wagering 
policies by persons insuring who had no interest in. the thing 
insured, ana therefore it avoids policies made, interest or no 
interest, or without further proof of interest than the policy 
itself. The effect, therefore, of a valued policy is not to 
conclude the underwriter from shewing that the assured had 
no mteresfc f , and that in fact it was a mere wagering policy 
withip the statute; hut in order to avoid disputes as to the 
quantum of the interest pf the assured, the parties agree that 
it shall be estimated at a certain value. 

If goods, are fraudulently overvalued in a policy of insur¬ 
ance, with intent to cheat the underwriters, the contract is 
entirely vitiated, and the assured cannot recover even for the 
value actually on board*. 

Requisites of the Policy '.—In order to illustrate the nature 
pf the policy, it will be proper to consider the essential parts 
pf which it is composed, which are as follows: 1. The name 
of the party insured, or of his agent, ii. The name of the 
ship, , 3, The subject matter of the insurance., 4. Tin 1 
voyage insured. 5. The perils against which the insurer 
undertakes to indemnify the assured. 0. The memorandum. 
7. The date and subscription. 8. The stamp. 


1. The Najne of the Party insured . 

A custom prevailed formerly of effecting marine insur¬ 
ances in blank, that is, without specifying the name of the 
person for whose benefit such insurances were made. This 
practice having lieen found productive of great inconveni¬ 
ence, it was enacted, by stat. 25 G. 3. c. 44. that, where poli¬ 
cies were made by persons residing in Great Britain, the. 
names of the persons interested should be inserted therein, 
or the names of the persons who should effect the same, as 
agents for the persons interested, and in the case of persons 
not residing in Great Britain, the names of the agent. Soon 
after this statute was passed, a question arose upon it, whe¬ 
ther. when an agent effected a policy for, his principal resid¬ 
ing .abroad', it was necessary that the name of the agent, 
should be inserted in the policy, eo nomine , as agent. The 


f ^Bcy JUwreiicc, J. id Shawe v. Felton, g Haitjh v. De la Cour, a Camp. 

S JU'4, ll>, - , p. P.C.319- 
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Court of KingVBench were clearly of opinion that it Was ne¬ 
cessary*. . ft waB»ated holden to be necessary, that kite names 
of all tlieipersoiis interested should be inserted 1 . , - •' 

The provisions of the preceding statute having been fouhd 
tobe injurious to the interests of the ship-owners and mer¬ 
chants,"’and inadequate to the purpose fbr which thcVHvere 
^designed; r tffe legislature again interposed, by repealing this 
statute, and enact iiig another*, whereby it was declared, 
“ that no person should effect any policy on any .shipi ^bods, 
or other property, without first inserting the names; or usual 
stile and lirm of dealing (5), of the persons interested ih such 
assurance; or of the consignors or consignees of thejproperty 
insured; or of the persons residing in Great Britain whd re¬ 
ceive the order for, and effect the policy; or of the persons 
who give the order to the agent immediately employed to 
effect?the policy; and that every policy made contrary to"the 
meaning of this act should he void (6)." 

It is not necessary under this statute (as it was under the 
former) that, where an insurance is effected by an agent, the 
uameof the agent should be inserted in the policy, eo nomine , 
as agent. Hence where a policy Was effected by A. and Co. 1 
(who were the brokers and general agents of the party inter¬ 
ested,) and A. and Co. were not described as agents in the 
policy; but it having been averred in the declaration, that 
“A and Co. were the persons residing ih Great Britain, who 
received the order for, and effected the insurance,” it was 
holden sufficient. 

In a case' where the policy was effected by iusurance- 
brokcrs m , who stated themselves in the policy to have effected 
it “ as agents;” and it was averred in the declaration that 
they were the persons residing In Great Britain who re¬ 
ceived the order for and effected the insurance; but it dill 
not appear that they were in' any other instance the agents 

h Pray v. Kdir, iT, R. 314. f Do Vignicr v. Swanson, B. R. 31. 

i Wiiton v. Keuaton, komlon-Silting ' 39 G. 3. 1 Bos. & Bnl. 34ti. n. 

after M. T. 1787. Park, 18, m Bell v. Gilson, 1 Bos. & P111.345. 

k 23 (i. 3 . p. 5 (i. 


(5) The persons interested were denominated in the policy, 
“ The trustees of Messrs, K. F. and Co.” Lord Ellenborough 
thought that this might be considered, as their usual stile and firm 
oi‘ dealing for the purposes of this act. Hibbert v. Martin, 1 Camp. 
N. P. C. 538. 

(0) f‘ This statute must receive the most liberal construction, 
that the words will beafc** Per Buller, J. 1 Bos. & Pul, 322. 
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qf the party interested; it was objected, that a mere broker 
was not within the description of persons mentioned in stat. 
28 G. 3., and that by the expression “ as,agents,” used in the 
policy, the underwriter had been deceived, since he might 
have been led to suppose, that the brokers were the general 
agents of the plaintiff, which they did not appear to have 
been. But the court overruled the objection, conniving that 
the intention of the legislature had been satisiied ly in it .ting 
the names of the persons mmediately employed to'elicit the 
policy. 

A. having consigned a cargo to B.", transmitted the bills 
of lading to C. his (/. e. A.’s) general agent, with dirtet-ons to 
deliver them to B., in order that B. might insun the .-.,igo; 
shortly afterwards A. drew a bill of exchange on B. . »r die 
amount of the cargo in favour of C.» and remitted the same to 
C. to procure acceptance. B. refused to accept the bill of 
exchange, and returned the bills of lading to C., who there¬ 
upon caused an insurance to be effected on the cargo in Ids 
own name, and having informed A. of what he lu;d done, A. 
approved of it. A loss happened. In an action on the policy 
it was averred, in the declaration, that the interest was in A., 
and that C. made the insurance as his agent, and for his use 
and benelit, and that, at the; time of making it, C. resided in 
Great Britain. It was holderi, that C. fell within the descrip¬ 
tion of persons mentioned in the statute: 1. He might he con¬ 
sidered as the consignee, inasmuch as he was the general agent 
of A., and had in Ins possession the bills of lading which had 
been returned by B., the original consignee. 2. lie might be 
considered as the person who had received the order to insure; 
for the subsequent approbation of A. was equivalent to a pre¬ 
vious order, and consequently the policy was well elfected in 
the name of C. 

A declaration stating that A. (the plaintiff) caused to be 
effected a policy, containing that B. made assurance, and 
averring the interest in C. with a promise by the defendant 
to the plaintiff, in consideration of the premium paid by the 
plaintiff, was holden good, after verdict®. 

2. The Name of the Ship . 

* 

4 

- V *' > v ' & \ 

The name of the ship should be truly described in the 
policy, for if the underwriter should be deceived, or preju-* 

«*# : * 

n Wolff v. Horncdstle, j’Bos. & Pul. o MelUshv. Bell, T5 East, 4. 

3i(i. * ‘ : 
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diced by a false name;hating been given to him, he will not 
be bound. To avoid any inconvenience which may arise from 
a mistake in the name of a ship, it is usual to add in the po¬ 
licy, to the name given, these words, “ or by whatever other 
name or names the same ship should be called.;” in which 
case, although it should appear that the real name of the ship 
was different from that inserted in the policy, yet, if the iden¬ 
tity of the ship can be proved, and if it does not appear that 
the underwriter will sustain any prejudice, the variance will be 
held immaterial. 

As where an insurance was made upon a ship called the 
Leopard p, “ or by whatsoever other name or names the same 
ship should be called,” whereof was master, for that voyage, 
A. B., and upon the evidence of A. B. it appeared, that the 
ship of which he was master was called the Leonard, and 
was never called by the name of the Leopard; it was holden, 
by Lee, C. J. that by reason of the general words, “ by what¬ 
soever name, &c.” it was only necessary to prove the iden¬ 
tity, which was done here by A. B., who said that he was 
master of the Leonard. So where a broker had received in¬ 
structions to insure goods on board an American ship, called 
“ the president*,” but by mistake had stated it in the policy 
all as one name of a ship, called “the American ship Presi¬ 
dent,” instead of stating it as part name and part descrip¬ 
tion; it was holden, that the general words, or “by what¬ 
ever other name called,” had cured the mistake, the identity 
of the ship in which the goods were lost, with that in which 
they w T ere insured for the voyage, being proved, and it not 
appearing that the underwriter could be prejudiced by the 
mistake. 

Where there is a polic}' on goods to be thereafter declared, 
by’ship or ships, if the broker by mistake makes a written de¬ 
claration upon goods by a wrong ship, to which the under¬ 
writers put their initials; ho may afterwards, incompliance 
with the orders of the assured, declare upon goods by another 
ship, without the assent of the underwriters and without a new 
stamp. Robinson v. Touray, 3 Camp. N. P. C\ 15S (7). 1 M. 
&S.217.S.C. 

p Hall v. Molineaux, Loudon Sittings,' in Le Mcsurier v. Vaughan, li East, 

17 th Dec. 1744. coram Lee, C. J. 385. 

cited and recognized by Lawrence, J. q Le Mesurierv. Vaughan, l> East, 382- 


(7) ** The declaration of interest does not require any assent on 
the part of the underwriters. They put their initials to it, not fpr 
the purpose of expressing their assent, but to authenticate the, dc« 
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li. The subject Matter of the Insurance* 

The subject matter of the insurance ought to be inserted 
in the policy, that is, whether it be ship, goods', freight, ike.: 
but it is not necessary that the particular kind of goods 
should be specified. It will be proper, however, to remark, 
that respondentia cannot be insured under the denomination 
of goods. By the custom of merchants, respondentia must be 
insured under a special denomination' (8). Provisions which 
are necessary for the use of the ship’s crew, and on board at 
the time of insurance, are comprehended under the word 
“furniture and are protected by a policy on the ship and 
furniture*. 


4. The Voyage insured. 

The voyage insured must be truly and accurately de¬ 
scribed in the policy 1 , namely, the time when, and place at 
which, the risk is to begin, the place of the ship’s departure, 
the place of her destination, and the time when the risk 
shall end. 

A ship was insured “ at and from Genoa,” her loading con¬ 
sisting of perishable commodities". This loading was put on 

r (jlover v. Black, 3 Burr. U94. 1 HI. t Marshall, 227- Smith v. Yelton, D. 

It. 40.'. F. 21 July, 

v Brough v. Whitmore, 4 T. K. <206. n llodgson v. Richardson, 1 Bl. Rep. 

4<>J. 


claration, uqd to prevent fraud in changing the subject matter in¬ 
tended to be covered by the insurance. The contract between the, 
parties is complete when the underwriters have signed the policy. 
The declaration of interest is the mere exercise of a power conferred, 
upon the assured. It is generally put upon the policy for con-' 
vemenee, but this is not necessary; nor is there ahV necessity for 
its being in writing.” per Ld. Kllonborough, C. J.', S.C. ' ' 

Ifi) In Gregory v. Christie, T. 21 G. 3. B. R. Park, X I . Slar- 
shall, 94, 225. S. C.j an insurance had been made on behalf of the 
captain of an East Ihdhuuan on “ goods, sj^ecie* and 0 V 1 

Iwnrd his ship'; thfe plaintiff'claimed to recovernibnry whiui’ne liiid 
expended for the use of the ship, and tor which he charged respon¬ 
dentia interest: it was proved by several Fast Ittdid cdpVtdrib*, t%t 
this kind of interest was always insured umler the denorninf£i($\ jjf 
“.goods, specie, and riftects.” The court held, that under thwi'X* 
press usage the pluiutitf was intitled to recover. 
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>)oard at Leghorn, whence the vessel had sailed, bound for 
Dublin; But losing her convoy she had put into Genoa, where 
she lay nearly live months, and then sailed. The insurance 
was made a tew days after the ship had sailed from Genoa, at 
which time the above-mentioned circumstances were known 
to the insured, but not communicated to the underwriter. A 
few days after the ship put to sea she was shattered by a 
storm, and the cargo considerably damaged. In an action on 
the pblicy, it was proved that it had been always considered 
as material to acquaint the underwriter, whether the insurance 
was to be at the commencement or in the middle of a voy¬ 
age. It was holden, that the plaintilf was not intitled to rc«- 
cover. 

In an action upon a policy of insurance* at and from all, 
any, or every port and place on the coast of Brazil, and after 
the nth day of September to the Cape of Good Hope , upon 
goods and ship , beginning the adventure upon the goods 
from the loading thereof aboard the ship, at all, any , or every 
port and place on the coast of Brazil, and from the nth day 
of September, 1800, and'upon the ship in the same manner; 
it appeared that the goods, for the loss of which the plaintiff 
declared had been put on board at the Cape. It was holden,. 
that the plaintiff could not recover: for the obvious meaning 
of the policy Was, that the adventure was to attach on goods 
aud ship, after a loading of goods had taken place on the. 
coast of Brazil; and as that circumstance or event never took 
place in the present instance, the policy of course never at¬ 
tached at all. 

A policy at and from G. on goods, beginning the adven¬ 
ture from the loading ou board the ship, will not protect 
goods laden on board and before the ship’s arrival at G\ 

'The foregoing cases have been considered as laying down a 
rule of strict construction i£bt to be favoured; hence if there 
be any thing 1 6 indicate that a prior loading was contem¬ 
plated. It will release the case from that strict construction; 
as wl\ere the policy was ou goods at and from G, tp any port in 
thp Balticbeginning the adventure from the loading thereof 
on board the ship, and the policy was declared to be in con¬ 
tinuation of a formei* policy; wnich was a policy from V. to 
her port of discharge in tHe iipifed kingdom, or any ports in 
the Baltic* with,, liberty to' take ip arjd discharge goods. 


e»«mr i n f . 

ti.IforFrench,, 4 East, 130. X l^nghoin v. Hardy, 4 1'aunl 
See Spit)a V. Woodman, 8 Tamil!/ See Spittn v. Woodman, i 1 
' 416- HoriHtyer r. L'nsfimijWa, - ' tit ' 41,6-S.P. 

•ISaatyhS.' * 4 fW.orh'- - >tly Bell v. llobson, ift East, 

j ,o Camp. 87«. SL C. 


r aunt. 6'28t 
S Taunt. 
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wheresoever, to return twelve per cent, if the voyage ended 
at G.: held that the insured were in titled to recover, although 
the goods were not loaded on hoard at G. but at V., and al¬ 
though the defendant was not an underwriter on the former 
policy. 

So where a policy of assurance was on goods at and from,. 
Pernambuco to Maranham, and thence to Liverpool, begin¬ 
ning the adventure on the goods from the loading thereof, 
on board the ship wheresoever: it was liolden* that it would 
cover goods previously loaded at Liverpool, and which ar¬ 
rived at P. but were not unloaded there, and afterwards sus¬ 
tained a partial loss by wreck in the voyage from P. to M. 

If a ship be insured for one voyage 4 , and sails upon ano¬ 
ther, although she be taken before she arrives at the dividing 
point of the two voyages, the policy is discharged. So if a 
ship, insured from a certain time h , sail before the time on a, 
different voyage from that insured, the assured.cannot recover, 
though she afterwards get into the course of the voyage de¬ 
scribed in the policy, and is lost after the day on which the 
policy was to have attached. It is to be observed®, however, 
that if the termini of the intended voyage are the same with 
that described in the policy, a mere intention to touch at a 
particular port out of the usual track of the voyage insured 
will be considered only as an intjsnuon to deviate : and as 
such will not vacate the policy. 

Goods were insured on board a vessel on a voyage from Li¬ 
verpool to Palermo 41 , Messina, and Naples. She cleared out 
for Naples only, and was captured before the dividing point. 
It was hoklen;’ 1 that there was an inception of the voyage in¬ 
sured ; that the voyage insured meant a voyage to all or any 
of the places, with this reserve only, that if the ship went to 
more than one place, she must visit them in the order de¬ 
scribed in the policy. 

Goods were iusured on board a ship from London to Nantz% 
with liberty to call at Ostend, and she was cleared only for 
Ostcnd, but sailed directly for Nantz, that being the known 
course of the trade, in order to save certain duties both in 
England and France. It was. holden, that there was not any 
fraud on the underwriter so as to vacate the policy. 

A ship iusured from A. to B. sailed with directions to the 
captain to touch at C. f an intermediate point.. To a certain 

p t 

x Gladstone v. Clay, 1 3VI. & S. 41 s. d IVTarsden v. Reid, 3 Ea?t, 579 , 
a Wooldridge v. Boydcll, 1 Doug. 16 . e Planch^ and, another v. Fletcher, 
b Way v. Modigliani, 3 T. ft. 30 . I Dong. J50. : * 

K f ’. !cy v. Ryan,a H. 131. 34.3. f IWjddlefrood v. Blttkts, 7 T. R. \Qp 
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point the voyage was the same; from that point there were 
three tracts to B., one by the way of C., the two others by 
different courses; there were advantages and disadvantages 
attending each, and ..it was usual for the captain to elect, ac¬ 
cording to circumstances: the ship took the track by C. 
with .intent to put iu there, but was taken before she actually 
came to the point, where she must have turned out of the 
track to B. by the way of C. for the purpose of putting into 
tlie harbour of C. It was liolden, that the underwriter was 
discharged, because he was intitled to the advantage of the 
captain’s judgment, in electing which of the three tracks it 
was best to pursue, when he came to the first dividing- 
point. 

A liberty “ to cruise six weeks,” in a policy of insurance, 
has been holdeu to mean six weeks successively, from the 
commencement of the cruise 8 . 

A policy of insurance was effected on a ship for a certain 
voyage* 1 , with letters of marque , with leave to chase, capture , 
and man prizes . It was holdeu, that acting as a convoy to a 
prize, which the ship insured had taken, and slackening sail 
in the course of the voyage insured, in order to make the sail¬ 
ing of the ship insured conform to that of the prize, was not 
within the meaning o\ the terms,.chasing, capturing, and 
manning prizes.” 

Sec further on this subject, Parr v. Anderson, 6 East, 202, 


A The Perils , against which the Insurer undertakes to 
indemnify the Assured. 

i , m 

The perils and risks against which the insurer undertakes 
to indemnify the owners must be inserted in the policy. 
Molloy, in his Treatise De Jure Maritimo, says, that there 
is scarce any misfortune which is not provided against by 
the terms of the policy, which was used in his time, and 
there is in the modem printed form of policy an enumera¬ 
tion of the same adventures and perils, that is, “ of the seas, 
men of war, fire, enemies, pirates, rovers, thieves, jettisons, 
letters of mart and countermart, surprisals, takings at sea, ar¬ 
rests.” 

In all our policies are inserted the words “ lost or not lost,” 
by which the insurer takes upon himself not oply the risk of 

g Syrca v. Bridge, Doug. 537- See Hibbeit v. Halliday, a Taunt. 

£ Lawrencev.SydeboUitinj, tjftut, 43. 438. 
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future loss, but also the loss, if any, that may already hare 
happened*. 


<). Of the Memorandum. 

The underwriters of London, in order to protect themselves 
against small averages which might be claimed in respect of 
perishable commodities, have inserted at the foot of tne po¬ 
licy a memorandum to the following effect: “ N. B. Corn (9), 
lisli, salt (10), fruit,.flour, and seed, arc warranted free from 
average, unless general, or the ship he stranded ; sugar, to¬ 
bacco, hemp, flax, hides, and skins, are warranted free from 
average under five pounds per cent; and all other goods, also 
the ship and freight, are warranted free of average under 
three pounds per cent, unless general, or the ship be stranded 
The words in italics have "been omitted for several years 
in the forms of policies adopted by the two insurance com¬ 
panies, viz. London Assurauce and Royal Exchange As¬ 
surance. 

By virtue of this memorandum, the insurer is not bound to 
make good any average or partial loss upon the articles speci¬ 
fied in the memorandum, except a general average, or unless- 
the ship be stranded. 

The term general average requites explanation. What¬ 
ever damage or loss is incurred by .any particular part of the 
ship or cargo/or the preservation of the m-f, such damage or 
loss shall be considered as general average ; that is, the several 
parties interested in the ship, freights, or cargo, shall contribute 
their respective proportions to indemnify the owner of the par¬ 
ticular part for the damage which has been incurred for the 
good of all. From the preceding description, it-appears, that, 
in order to constitute a general average, the whole adventure 
must have been in jeopardy. 

i Marshall, 037. - Williams v. London Assurance,? M. 

k De Costa v. Newnham, 2 T. ft. 407 . St S. 318. 


(9) The word $om comprehends pease. MaSon v. Skhrray, 
Marsh. 143. Pack, 115. e. and malt. Moody v. Surridge, i Esp. 
N. P. C. 633. Kenyon, C. J. but not rice. Scott v. Bourdillon, 

2 Bos. & PuLfLfc. 313. - 

, r * * 

(10) The wordsaft does -not comprehend saltpetre. Jourtm x+ 
Bourdieu, Parky 113. per Wilson, J?* 
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A ship laden with coals and wheat*, (which were the sub¬ 
ject matter of insurance) was forced, by stress of weather, into 
a harbour in Ireland, and there happening to In: a great scarcity 
of corn there at that time, the people came on hoard the ship 
in a tumultuous manner, took the government of her from 
the captain and crew, and weighed hyr anchor, by which she 
drove on a reef of rocks, where she was stranded, and they 
would not leave her till they had compelled the captain to sell 
all the corn, except about ten tons, at a certain rate, which 
was about three-fourths of the invoice price. The ten tons 
were damaged iii consequence of the stranding, and it became 
necessary that they should he thrown overboard, The ship 
afterwards arrived at her place of destination with the remain¬ 
der of her cargo, which was about 2f>/. wortli of coals. It 
was contended, that the loss sustained was a general, and not 
a particular average; hut the court were of a different opinion. 
Lord Kenyon, C.J. observing, that this was not a general 
average, because the whole adventure was never in jeopardy. 
There was not any pretence to say, that the persons who took 
the corn intended any injury to the ship, or to any other part 
of the cargo, except the corn, which they wanted in order to 
prevent their suffering iq a time of scarcity; therefore the 
plaintiffs could never have called on the rest ol’ the owners to 
contribute their proportion as upon a general average. 

Insurance at and from C. to L. on goods, in a ship by name, 
until the same should be there safely discharged and landed, 
rice free of particular average, and the ship with rice and 
other goods arrived 'vvithin the limits of the port of L.,but be¬ 
fore she could be brought to her moorings or be at all un¬ 
loaded, ran aground and was wrecked, and the whole cargo was 
greatly damaged, and was taken out of her in craft, and car¬ 
ried to the consignees at L. and sold, and produced upon the 
whole little more than sullieient to pay freight and salvage, 
but the rice did not produce sufficient to pay the freight: 
held® that this was a case of particular average only, and 
therefore as to the rice the underwriter was exempted by the 
warranty. 

Upon the other branch of the exception", viz. the words 
“ unless the ship be stranded,” it has been holden, that the 
underwriter is liable for an average loss upon the articles spe¬ 
cified in the memorandum, where there is a stranding, al- 


1 Nesbitt and another ▼. Lusbington, n Cantillon v. London Ass. cited by 
4 T. II.783. Norton, 3 Burr. 1553. a Mag..385, 

rn Glennie v. The London Ass. Comp. Burnett r. Kensington, 7 T.R, aio. 
2 Maule it Selwyn, 371 . 

VOL. II. <i 
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though no part of the loss happen in consequence of the strand¬ 
ing, provided such average loss arises from one of the perils 
insured against (11)1 

To constitute a stranding, it is essential that the vessel 
should be stationary; the striking on a rock where the vessel 
remains for a minute and a half only, is not a stranding, 
though she thereby receives an injury, which eventually 
proves fatal*. 

Where a ship, being under conduct of a pilot, in her course 
up the river to Liverpool, was, against the advice of the mas¬ 
ter, fastened at the pier of the dock-bason, by a rope to the 
shore, and left there, and she took the ground, and when the 
tide left her, fell over on her side and bilged, in consequence 
of which when the tide rose she filled with water, and the 
goods were wetted and damaged: held t that this was a strand¬ 
ing to intitle the assured to recover for an average loss upon 
the goods. 

The assured shall not be prevented from recovering against 
the underwriter an average loss upon a damage by stranding 
occasioned by the neglect of a Liverpool pilot, appointed 
under stat. 37* G. 3. c. 78., while the ship is under his con¬ 
duct* 1 . 

Where there is neither general average nor stranding', it 
seems that the underwriter is not liable at all, if the commo¬ 
dity specifically remain, although the damage sustained may 
amount to a total loss. 

The Royal Exchange Assurance Company is liable fora 
total loss upon a cargo of wheat, where the ship, from the 
perils insured against, becomes incapable of pursuing the 
voyage, and another vessel cannot be procured to forward the 
cargo*. 


• Macdougle v. The Roy. Ex. Ass. Co. 

l Stark. N. I*. C. 130. 
p Carr uttiers v. Sydebntham, 4 M.& 
S- 77 - 
q lb. 

r Mason v. Skurray, London Sittings, 
after H. T. 1790, coram Lord Mans¬ 


field, C. J. Park, ll6. Cocking v. 
Fraser, Park, 114 . Marsh. 144 . 
s Per Lord Ellenhorougb, C.J. Wilson 
v. R. E. Aas. Comp., 3 Camp. N. P. 
C. 623 . See also Manning v. Newn- 
ham, ib. (£>< 24 . n. And Anderson v. 
Wallis, 3 M.&S 340. 


(ll) “ When a ship is stranded, the underwriters agree to ascribe 
the loss to the stranding, as being the most probable occasion of the 
damage, though tha.t fact cannot always be ascertained.” Per 
Lord Kenyon, C. J. 4 T. R. 787. 
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7. The date, 

^Regularly the policy should be dated*, that is, to»acli sub¬ 
scription, for each subscription makes a distinct contract; the 
day on which, and the month and year in which it is made 
oug‘it to be addl'd. The insertion of a date may tend to the 
discovery of fraud, and consequently ought not to be omitted. 
It 13 usual, although not essentially necessary, to specify the 
sun j insured; and the mode of doing this is, by writing the 
sunc in words, and not in figures, in order to prevent any at¬ 
tention being made. 

8. The Stamp. 

The policy must be duly stamped, at the time when it is 
effected, for it cannot be legally stamped afterwards". 

The amount of the present stamp duties ( 1816 ) on marine 
insurances, is fixed by stat. 55 G. 3 , c. 184 . Sell. Fart I. and 
is as follows: 

I. Policies upon ship, goods, or any other interest, (which 
may he legally insured) for any voyage from any port or place 
111 Great Britain and Ireland, or Guernsey, Jersey, Alderney, 
or Sark, or the Isle of Man, to any other poit or place 111 
Great Britain, &c. 

f £. S. dm 

Where the premium or consideration shall not 
exceed the irate of 20 a‘. per centum on the sum 
insured, if the whole sum insured shall not ex¬ 
ceed 100/. - - - - 0 13 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 

part of 100/. * - - - 0 13 

And where the premium or consideration shall 
exceed the rate of 20 a-. per cent, on the sum 
insured, if the whole sum insured shall not 
exceed 100/. - - - - 0 2 6 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 

part of 100/. - - - - 0 2 6 

n Roderick 1 . Hovil, 3 Camp. N P, C. 
103. 

Qrs 


1 Marsh. 341 
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But if the separate interests of two or more dis¬ 
tinct persons shall be insured by one policy, 
then the said duty of 1 s. 3d. or 2s. (id. shall be 
charged thereon, in respect of each and every f 

fractional part of 100/. as well as in respect of 
every full sum of 100/. thereby insured upon 
any separate interest. j,( 

II. Policies upon ship, goods, or other property on !•« >ard 

or upon freight, or other interest (which may lawfully -sir in¬ 
sured) for any other voyage than is before specified, or fnjiany 
certain term or period*of time, not exceeding twelve cahi dar 
months: • £. $.< d. 

Where the premium or consideration shall not 
exceed the rate of 20$. per cent, on the sum 
insured, if the whole sum insured shall not 
exceed loo/. - - - - 0 *2 6* 

And if the whole sum insured shall exceed 100/. 

‘ then for every 100/. and also for any fractional 
part of 100/. - - - - 0 2 6* 

And where the premium or consideration shall 
exceed the rate of 20$. per cent, on the sum in¬ 
sured. 

If the whole sum insured shall not exceed 100/. 0 5 0 

And if the whole sum insured shall exceed 100/. 
then for every 100/. and also for any fractional 
part of 100/. - - . - 0 5 0 

But if the separate interests of two or more dis¬ 
tinct persons shall be insured by one policy, 
then the said duty of 2s. 6 Id. or 5s. shall be % 
charged thereon, in respect of each and every 
fractional part of 100/. as well as in respect of ■ 
every full sum of 100/. thereby insured upon 
any separate interest. 

III. Policy of insurance, or other instrument whereby any 
insurance, commonly called a mutual insurance , shall be made, 
without any premium or pecuniary consideration, from any 
loss that might happen to any vessel or merchandize, on 
board of any vessel, or freight, or other interest relating to 
any vessel, which may lawfully be insured: 

Upon any voyage from any port or place in the 
United Kingdom of Great Britain and Ireland 
the Islands of Guernsey, Jersey, Alderney, or 
Sark, or the Isle of Man, to any other port or 
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place in the said kingdom or islands, or Isle of X. s. d. 

Man; for every sum of 100/. and also for each 

and every fractional pai t of 100/. - 0 2 (i 

Upon any other voyage, or for any certain term 
or period of time, not exceeding twelve calen¬ 
dar months j for every sum of 100/. and also for 
each and every fractional part of 100/. - 0 5 0 

A policy of insurance was subscribed by the defendant on 
the 5th of February, 1800*, and duly stamped, purporting to 
be a policy “ on goods and specie on board of ship or ships 
sailing between the 1st of October, 1799, and the 1st of June, 
1800, being the property which should first sail to a certain 
amount, and upon the vessels carrying the goods.” A fter the 
1st of June, 1800, but before any notice of the determination 
of the risk (12) had been received, a memorandum was 
written on the policy, and subscribed by .the defendant, 
whereby it was agreed to extend the time of sailing to the 
1st of August, 1800. It was holden, that although by this 
memorandum the time of sailing was extended, yet the object 
of the insurance continued the same, and consequently the 
memorandum falling within the proviso contained in the 
13th section of the stat. 35 (X 3. c. ()3. (13) did not require a 
stamp. 

x Kensington v. Ing'is, in error, s East, 273 . 


(1C) By these words, “determination of the risk,” is to be un¬ 
derstood either the loss or safe arrival of the thing insured, or the 
final end and conclusion of the voyage. 

(13) the stat. 35 Geo. 3. c. C3. s. 13. provides, “ that the act shall 
not extend to prohibit the making any alteration which may law¬ 
fully he made in the terms or conditions of any policy of insurance, 
duly stamped, after the same shall have been underwritten, or to 
require any additional stamp duty by reason of such alteration, so 
that sveh alteration be made before notice of the determination of the 
risk originally, insured , &c. and so that the thing insured shall remain 
the property of the same persons; and so that such alteration shall not 
prolong the term insured beyond the period allowed by this act; and 
so that no additional or further sum shall be insured by means of such 
alteration The words “ the thing insured shall remain the pro¬ 
perty,” &c. apply to one identical aqd continued subject matter 
all along remaining the property of the same proprietor, and will 
not comprehend a case where the thing last insured is not only in 
fact, but in name and kind, as a specific object of insurance, essen¬ 
tially different from the thing first insured, and which begins also 
to have an existence at a much later period than the other, and 
when the thing first insured scarcely, or in a small degree only* 
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Rule of Construction .—The same rule of construction, 
which applies to all other instruments; applies equally to a 
policy of assurance*, viz. that it is to be construed according to 
its sense and meaning, as collected in the first place from the 
terms used in it, which terms are to be understood in theft 
plain, ordinary, and popular sense, unless they have generally, 
in respect to the subject matter, as by the known usage of 
trade or the like, acquired a peculiar sense distinct from the 
popular sense of the same words, or unless the context evi¬ 
dently points out that they must, in the particular instance, 

y Lord Ellenboroagh C. J. delivering the judgment of the court in Robertson r. 

French, 4 East, 135. 


remains or continues to exist at all. Hence, where the original po¬ 
licy was “ on ship and outfit'* at and from London to the South 
Seas, during the ship’s stay and fishing there, and at and thence to 
Great Britain, &c.; ami after the ship had sailed on the voyage in¬ 
sured, by consent of the underwriters, the policy was altered, and 
declared to be on the ship and goods , instead of ship and outfit. It 
was holden, that as the outfit for such a voyage as was described in 
the policy differed materially from what was comprehended under 
the term goods, the policy in its altered state required an additional 
stamp within the meaning of the preceding section. Hill v. Pat¬ 
ten, 8 East, 373. cited in flathe v. Taylor, 15 East, 415. It was 
holden afterwards, that the assured could not recover upon the policy 
in its original state, as an assurance on “ ship and outfit,” by reason 
of the alteration apparent on the face of the instrument, such altera¬ 
tion having been made by the parties interested. French v. Patten, 
ft East, 351. But where a broker, instructed to effect a policy on 
goods, effected it on ship; the mistake was afterwards rectified by 
the underwriter subscribing a memorandum in the margin: held 
that no new stamp was necessary. Sawtell v. Loudon, 5 Taunt. 
359. So where a mistake was made by an agent in declaring the 
interest in the margin *of the policy to be on a ship by a wrong 
name, it was holden that it might be rectified by inserting the true 
name, without a fresh stamp. Robinson v. Touray, 1 M. & S. 217. 
A policy was effected at four guineas per cent, on hemp marked 
R. and valued, with certain returns of premium, upon arrival at 
certain ports, and warranted to sail before the 20th of August, 
which was a summer risk and premium. By a memorandum in¬ 
dorsed, the underwriter, for four guineas additional and the return 
of five shillings less for arrival absolved the assured from the' 
warranty of sailing before the 20th August, so making it a winter 
risk, tpid withdrew the mark of the hemp. Held* thSt these 
alterations might be made by stat. 35 G, 3. c. 63. s. 13., without 
any new stamp. " 

* Hubbard v. Jackson, 4 Tauat. 169. 
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and in order to effectuate the immediate intention of the parties 
to that coutract, be understood in some other special and 
peculiar sense. The only difference between policies of 
assurance and other instruments in this respect, is, that the 
greater part of the printed language of them being invariable 
and uniform, has acquired, from use and practice, a known 
ami definite meaning, and that the words superadded in 
writing, subject indeed always to be governed in point of 
construction by the language and terms with which they are 
accompanied* are entitled nevertheless, if there should be any 
reasonable doubt upon the sense and meaning of the whole, 
to have a greater effect attributed to them than to the printed 
words, inasmuch as the written words are the immediate lan¬ 
guage and terms selected by the parties for the expression of 
their meaning, and the*printed words are a general formula 
adapted equally to their case, and that of all other contracting 
parties upon similar occasions and subjects. i 


III. What Persons may he insured—Who may be 
Insurers—What may be insured . 

What Persons may he insured. 

In this country all persons, whelher British subjects or 
aliens, may, in general, be insured. JJut an action cannot be 
maintained on a policy at the suit or Qn the behalf (14) of an 
alien enemy during war, although the property insured be of 
British manufacture, and exported from this country* (15). 

* ' 4 

z Brandon v. Nesbitt, 6 T. R. 93. Bristow v. Towers, 6 T. R. 35. See also 
Flindt v. Waters, 15 East, aGo. and post. 


(14) But where a ship belonging to an alien enemy is protected 
by the king’s licence, an insuran«rmay be effected on such ship by 
a British subject, as trustee on the behalf of the ship-owner! and 
an action on the policy may be maintained at the suit of the trustee , 
even in time of war, because the public policy of tlie country is not 
contravened by sustaining and giving Effect to such trust; and al¬ 
though the king’s licence cannot, in point of law, have the effect of 
removing the personal disability of the ship-owner, (being an alien 
enemy) in respect of suit, so as' to enable him to sue in his own 
name, yet it purges the trust in. respect to him of all the injurious 
qualities iu regard to the public interest. Kensington v. Inglis, 
8 East, 273. reedgnised in Flindt v. Waters, 15 East. 266 . 

(15) An English subject who lives and carries on trade under 
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A neutral, however, although domiciled and carrying on 
trade in an enemy’s country, in partnership with an alien 
enemy, may insure his interest in the joint property, and on 
coming into this country may sue for the recovery of a loss 
arising from 6ne of the perils insured against*. 


Who may he Insurers. 

At the common law, any person in his individual and se¬ 
parate capacity, or any number of persons forming a society 
or partnership, might have been insurers; but it having been 
found by experience that particular underwriters, after having 
received large premiums for the insurance of ships, &c. at 
sea, became bankrupts, or otherwise failed in answering or 
complying with the terms of their policies of assurance, to the 
ruin of many merchants, and to the discouragement of ad¬ 
venturers at sea, and to the great diminution of the trade and 
public revenues of the kingdom, it was deemed advisable to 
establish two distinct corporations, with competent funds for 
assurance of ships, goods, or merchandizes at sea, or going to 
sea, on the supposition that merchants would think it much 
safer to depend on the assurances of either of these corpora¬ 
tions, Ilian on those of private or particular persons; at the 
same time leaving to the merchants their option to assure 
with private underwriters, if they should prefer it. To carry' 
this design into effect, the stat. 6* G. 1. c. IS. (A. D. 1719,) 
authorized the king to grant charters to two distinct com¬ 
panies for assurance of ships, goods, and merchandizes at sea, 
or going to sea, and for lending money on bottomry. 

In pursuance of the powers given by this statute, the Royal 
Exchange Assurance and the London Assurance Companies 
were established by charters, bearing date' the 22d day of 
June, 1720. 

a Rotcb v. Edie, 6 T. R. 413. 


the protection and for the benefit of an hostile state, and who is so 
far a merchant settled in the state that his goods would be liable 
to confiscation in a court of prize, is not to be considered as entitled 
to sue as an English subject in an English court of justice. Re¬ 
siding under the allegiance and protection of an hostile state, he 
may be considered, to all civil purposes, as much an alien enemy 
as if he were born there. But if he reside in a neutral country, 
he is entitled to all the privileges of a neutral country. See 
ivJ‘Couuell v. Hector, 3 Bos. & Ful. 113. 
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By the l‘2th section of the before-mentioned statute, in 
order to prevent any competition between these two corpora¬ 
tions, and any other public body, it is enacted, that “ all cor¬ 
porations, societies, and partnerships (other than the said two 
corporations) shall be restrained from underwriting; and if 
any corporation, or any persons acting in a society or partner¬ 
ship, (other than the two corporations) shall presume to 
underwrite any policy ?tn<w shrps, goods, or merchandize, at. 
sea, or going to sea , every such policy shall be ipso facto void 
(16), and the sums underwritten shall be forfeited; and bonds 
or other securities, for money lent by way of bottomry by any 
corporation or society, other than the two corporations, shall 
be ipso facto void, and such agreements adjudged to be 
usurious, and the offenders shall suffer as in cases of usury.” 

It is to be observed, that the object of tRe preceding section 
is merely to avoid marine insurances entered into by corpora¬ 
tions or societies, and partnerships , other than the two privi¬ 
leged corporations: ami in order to prevent any misconception 
on this point, it is expressly declared, at the close of the 
section, that any private persons may underwrite, &e. as fully 
and beneficially as before this statute, provided they “ do not 
underwrite upon the account or risk of a corporation, or 
persons act ing in a society or partnership.” 

For the cases which have been decided on the preceding 
section, viz. Booth v. Hodgson, Mitchell v. Cockburnc, 
Aubert v. Maze, and Sullivan v. Greaves, see ante, p. 6* 1, o. 


What may he insured. 

The subjects of marine insurance are, ships, goods, mer¬ 
chandize, freight*, bottoinry, and respondentia interest; a 
special interest in goods, as the lien of a factor'; money 
expended by the captain for the use of an East India ship* 1 ; 
the captain’s commission and privileges in an African trade 

b Montgomery v. Egginlon, 3 T. It. 0 Park, u, 

30 j. d Gregory v. Christie, Park, 11 . 


(id) It appears to have been the opinion of two eminent judges*, 
that where a single name appears on the policy, the insurer will not 
be allowed, if a loss happens, to defeat a bond fide insurance, by 
alleging to an innocent person, that there was a seeret partnership 
between himself and another.' 

* Eyre, C. J. in Mitchell t. Cockburn, and Kenyon, C. J. in Sullivan v. 
Greaves and Couth v. Hodgson, 
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stiip c ; (17) the profits expected to arise from a cargo, as from 
a cargo of molasses f , or from a cargo employed in the trade 
on the coast of Africa 8 . With respect to an insurance on 
freight, it is to be observed, 1st, that freight ought to be 
insured eo nomine as freight, and that it will not be covered 
by an insurance on goods' 1 ; and, 2dly, unless an inchoate 
Tight to the freight has commenced, the assured will not be 

entitled to recover. 

* 

In an action upon a policy of insurance upon ship and 
freight*, it appeared that the ship had been destroyed by a 
tempest, before the goods which were ready to be shipped, 
were actually on board. Lee, C. J. was of opinion/that the 
plaintiff was not entitled to recover for freight, as the goods 
not having been actually on board, the plaintiff’s right to 
freight had not coftimenced. But where the right to freight 
has commenced, as if part of the goods are on board, and the 
rest ready to be shipped, the plaintiff will be entitled to recover 
on an insurance on freight 18 . So, where a ship was chartered 
for a voyage from London to Teneriffe, where she was ,to take 
wine on board, and to carry it to the West Indies, and it was 
covenanted that the owner was to receive for the freight for 
the said voyage so much per pipe, and the vessel set sail, but 
was captured before she arrived at Teneriffe 1 ; it was holden. 


e King v. Glover, 2 Bos. & Pul. N. R. li Baillie v. Modigliani, Park, 53 . 

206. , iTonge v, Walts, Sir. 1251 . 

f Grant v. Parkinson, Park, 267. ( 18 ) k Montgomery v. Eggiugton, 3 T. R. 
g Barclay v. Cousins, 2 Bast, r>44. Sec ¥■• 36 - 2 . 

also Hodgson v. Glover, (i East,316. 1 Thompson v. Taylor, 6 T. R, 478. 


( 17 ) The policy of the.law considers the insurance of seamen’s 
wages, or of any thing to be received at the end of the voyage in 
lieu of wages, as illegal*. The law of England*, following the 
marine law, does not allow the mariners any wages, unless the ship 
earn freight. This law would be completely evaded, if the mariners 
could insure their wages; but Ihere is not any such rule as to the 
captain. An insurance, however* on jnoney lent to the captain, 
payable out of the freight, is i 1 legal f. 

(18) An insurance may be effected on profits generally without 

more description J, and engrafted upon a policy on ship and goods 
ill the common printed form for a certain voyage; with a return of 
premium for short interest: the assured proving an interest in the 
cargo. > ,v 

4 v 

* See Webster v. De Tastet, 7 T. R. 157.* 

'+ Wilson v. R. Ex. Ass. Com. 2 Camp. N. P. C. 626. 

. f jEyrc v. Glover, 16 East, 2)8. Sj Campb. 276 . 
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that* as in this case the inchoate righfto freight commenced 
from the inception of the voyage, that is, the instant the ship 
sailed from London, the plaintiff was entitled to recover on a 
policy on freight. N. In this case the policy was a valued 
policy on freight “ at and from London to Tenerille, and at 
and from thence to the West Indies.” 

So where an insurance was made by ship-owners on freight 
of a certain ship™ “ at and from Dominica,” See. to London, 
and it appeared that the ship had been chartered for a voyage 
from London to Dominica, and back to London, the charterers 
agreeing^ to pay a certain part of the freight which the ship 
should make outwards, ana also to procure for the ship at 
Dominica a full cargo at the current freight for London: the 
ship, having arrived at Dominica and delivered her outward- 
bound cargo, was captured while she lay at Dominica, before 
any part of the homeward cargo, which was ready to be 
loaded, could be put on board. An endeavour was made to 
distinguish this case from the preceding case of Thompson v. 
Taylor, on the ground, that there the insurance was on a 
valued policy upon freight on a chartered ship at and from 
liondori to Tenerife , and at and from thence to the West 
Indies; and which, as it was said, turned on the.entirety of 
the voyage insured, the freight being covenanted to be paid 
for the said voyage, according to a stipulated rate per pipe 
for 500 pipes of wine; whereas, this was an open policy, and 
the freight was to be estimated according to the quantity of 
goods on board, of which there never were any, and therefore 
no inception of the freight, and consequently not of the in¬ 
surance upon it: and this, it was argued, was the same as if 
the ship bad sailed from Dominica without any goods on 
hoard; but the objection was overruled. Lord Ellen borough 
C. J. observing, that it was dear that the underwriter was 
liable, upon the authority of Thompson v. 'faylor, the voyage 
having commenced in which the freight was to be earned 
according to the terms of the charter-party, which made it 
one entire contract, and wjiich voyage was insured by the 
policy; that in Thompson v. Taylor, the loss happened be¬ 
fore the ship arrived at Temritfe, where she was going to 
fetch her freight, and yet the underwriter was hoiden to be 
liable. 

Freight may be insured for part of an entire voyage*; and 
if the ship be on the voyage insured when the loss happen, 
the assured willjbe entitled to recover although the ultimate 
destination of the ship was not disclosed to the underwriter, 

m Homcastle ▼. Suart, 7 East,'400. afl’ajlor v. Wi!«n*i, is East, 394. 
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IY r , Of Losses , 

]. By Perils of the Sea. 

' 2 . By Capture. 

3. By Arrests , &;c. 

4. By Barratry. 

5 . By Fire. 

1. By Perils of the Sea .— Losses by perils of the sea arc 
understood to mean only such as proceed from qicre sea 
damage 0 ; that is, such as arise from stress of weather, winds, 
and waves, from lightning and tempests, from striking 
against rocks, from sands, &<;. 

A loss occasioned by another ship running down the ship 
insured, through gross negligence, is a loss by perils of 
the gea p . 

If there has not been any intelligence received of a ship 
within a reasonable time after she has sailed**, it will be 
presumed, that she perished at sea, and the assured may 
maintain an action against the underwriter, stating the loss 
to have happened by the vessel sinking at sea r . What shall 
be deemed a reasonable time, must depend on the distance 
and length of the voyage, &c. 

Evidence of the vessel having sailed on her intended 
voyage on such a day, and not having been heard of since, 
is the best evidence, of which the nature of such a case* 
admits, and, consequently, will be sufficient to support the 
action. It is not necessary to call witnesses from the vessel’s 

t 

port of destination; it is sufficient to prove that she was not 
heard of in this country-after she sailed*. But it must be 
shewn, that when the,ship left the port of outfit, she was 
bound on the voyage insured*. For this purpose the convoy 
bond “ mentioning the port of destination in the common 
form, or a licence*, is priiua facie evidence. 

Under a count for a loss by perils of the sea*, evidence 
that the ship was destroyed by a species of worms, which 

o Marsli. 4i6 t Cohen y. Hinckley, 2 Camp. N. P. 

p Smith v. Scott, 4 Taunt. 12 G. C. si. 

q Park, t>3. u Jh. S. C. 

r Cremi v. Brown, Str. 1199 . See also x Marshall v. t Parker, 2 Camp. N. P. 

Newby V. Read, Sittings after M.T. C. 70. 

I7*»a, coram hd. Mansfield, C. J. y Rohl v. Parr, Lbndou Sittings affer 

Vuik, 63. II. T. 1796. Park, 6s. 

s Twemlow ▼. Osjviu, 2 Camp. N. P. ' 

C.as. 1 
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infest the rivers of Africa, was holdcn not to support the 
declaration. If a ship hove down on a beach within the tide¬ 
way, to repair, be .thereby bilged and damaged, it is not a 
loss occasioned by the perils of the seas*. 

A n averment of loss by perils of the seas, is not supported 
by proof that the vessel was sunk in consequence of being 
fired upon by another vessel under a mistake*. 

It is the province of the jury to determine, whether the 
cause of the loss be a peril of the sea or not b . 

In cases of insurances upon goods, where/by the terms of 
the policy, the underwriter is to continue liable until the 
goods are safely landed, if one of the public lighters, en¬ 
tered at Waterman’s Hall, be employed for the purpose of 
landing the goods, and the goods sustain a damage on board 
such lighter, without any negligence on the part of the 
lighterman, the underwriter will be responsible for the loss'; 
but if the owner of the goods chooses to employ liis own 
private lighter to land them d ; or if after the goods are put on 
board a public lighter, the owner takes them into his own 
custody and possession, and discharges the lighterman', the 
underwriter in such cases will not be liable. 


•2. Loss hij Capture . 

Capture is the taking the ship or goods by au enemy of the 
country to which the ship and goods belong, when in a state 
of public war. 

To constitute a loss by capture within the meaniug of the. 
policy f , it is not necessary, that the ship should be con¬ 
demned, or carried into any port or fleet of the enemy. 

In every case of capture 8 , the insurer is answerable to the 
-extent of the sum insured for the loss actually sustained. 
This may be either total, as where the thing insured is not 
recovered again; or partial, as where the ship is recaptured 
or restored before abandonment; in which case the insurer is 
bound to pay the salvage, and anj' other necessary expense, 
which may have been incurred by the party for the recovery 
of his property. 

4 Thompson v, Whitmore, 3 Taunt. Bailer, J. Hurry v. Royal Exch. 

22/. Ass., 2 Bos. & Fill. 430 

a Cullen v. Butler,vl Stark. N. P. C. d Sparrow v. Carrutlicrs, Sir. 1236. 

138. Ld. Ellen borough, C. J. c Strong v. Natullj, 1 Bos. & Pul. N. 

1> Per Kenyon. C.J. in Bullerv. Fisher, R. 16. 

Abbott, 236 . f Per Ed.-Mansfield, C. J. in Goss r. 

c Rucker v. London Assurance Comp. Withers, 2 Burr. 694. 

•London Sittings, June, 1784, per g Mmsh. 422. 
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In assumpsit upon a policy of insurance 11 , interest or no 
interest , against enemies, pirates, takings at sea, &c. it ap¬ 
peared, that the ship was taken by a Swedish pirate, and 
remained in his possession for nine days, and then was re¬ 
taken by an English man of war, and, after the suit, com¬ 
menced, brought into Harwich; it was holden, that the 
plaintiff was entitled to recover; for.though the ship was 
retaken, yet the plaintiff had received a damage by ttye in¬ 
terruption of his voyage: and the question was not, whether 
the plaintiff hgd his ship, and did not lose his property, but 
•vvhat damage he had sustained. 

In a case where a privateer had been insured 1 , interest or 
no interest , free from average , and without benefit of salvage, 
for a cruise of three months, and during that time she was 
captured, whereby she was prevented from finishing her 
cruiseit was holden, that the assured was entitled to re¬ 
cover for a total loss, although it did not appear, that the 
ship was ever carried infra pnesidia . hostium , and although 
the ship was retaken before the expiration of the three 
months. 

See further on this subject, Whitehead v. Bance, Park, 77. 
and Dean v. Dicker, Str. 1250. 

A ship warranted neutral was captured as an enemy’s 
ship, and the owners, after an interlocutory decree against 
them, agreed to a compromise 11 ; this being done bond fide, 
it was holden, that the insurer was liable for the sum paid by 
the insured under such compromise. 

Formerly, it was a common practice, when vessels were 
captured by the king’s enemies, or by other persons com¬ 
mitting acts of hostility, for persons to agree with the cap- 
tors for ransom of the vessels, and for securing the stipulated 
ransom, not only to give hostages, but also to bind them¬ 
selves, or the owners, for the payment thereof (19). The 

h Depaiba v. Ludlow, Comyns'R. 360 . k Berens r. Rucker, 1 Bl. R. 313. 
i Pood v. King, 1 VVils. 191 . 


( 19 ) When this agreement was reduced into writing, the in¬ 
strument containing the terms of it was denominated # ransom bill. 
'Seethe form, Doug. 641. This instrument usually provided for 
the safety of the captured vessel during the remainder of her 
voyage, and actions of assumpsit were brought tipon these bills; 
See the form of declaration, 3 Burr. 1734* but in Anthon v. 
Fisher, Dpug. 648. it* was decided, that an alien enemy cannot, 
by the municipal law of this country, sue for the recovery of a 
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law of nations gave a sanction to this practice; but it hav- 
'iug been found, by experience, liable to great abuse, aud 
there being reason tp apprehend, that upon the whole it 
operated more to the disadvantage than the benelit of his 
Majesty’s subjects, it was euacted by stat. 22 G. 3. c. 25. s. 1. 
“ That it should not be lawful for any of his Majesty’s 
subjects to ransom, or enter into any agreement for ran¬ 
soming, any vessel belonging to any of his Majesty’s sub¬ 
jects, or any goods on board the same, which should be 
captured by the subjects of any state at war with his Ma¬ 
jesty, or by any persons committing hostilities against his 
Majesty’s subjects.” By s. 2. “ Agreements entered into, 
and bills, notes, and other securities given by any persons 
for ransom of such ship Of, vessel, or of any goods on board 
the same, are declared void.” And by s. 3. a penalty of 
500/. is given to the informer for every offence against this 
act. This statute having expired with the termination of 
hostilities in 1783, the same provisions have been repeated 
verbatim in subsequent prize acts. See st. 33 G. 3. c. 66. 
a. 37, 38. and st. 43 G. 3. c. 160. s. 34, 35. 

Although, by the terms of the policy, the underwriters 
undertake to indemnify the assured against all, captures and 
detentions of princes, without any exception in respect of 
the acts of the government of their own nation, yet has the 
law engrafted an exception thereon of captures made by the 
authority of the government of the country to which the 
underwriters belong. Hence 1 , it has been solemnly deter¬ 
mined, that even after the cessation of hostilities between 
England and France, a Frenchman was not entitled to reco¬ 
ver in the English courts upon a policy of insurance ef¬ 
fected in England before the commencement of hostilities; 

for a policy,- containing an insurance against British capture, 
* 

I Furtado v. Rodgers, 3 Bos. & Pul. 307 . Kellner v. Le Mesurier, 4 East, 
_ 191 . Gamba v. Le Mesurier, 4 East, 39 I). 


right claimed to be acquired by him in actual war. Since the stat. 
22 G. 3, c. 25*. and 43 G. 3. c. 160. s. 34, 35. the law relating to 
ransom bills is become a mere matter of. curiosity. The reader 
who is desirous of pursuing the subject, is referred to the following 
cases : Richard^ v, Bettenham, U. R'. M. U G. 3. 3 Burr. 1734, 
1 Bl. R. 5(i3. 'Cornu v. Bhtckbume, B. R. J£. 21 G. 3. Doug. 
640. Anthon v. Fisher, B. R. M. 23 G. 3. Excli. Chamber, 
M. 25 G. 3. Doug. 648. n. (I). Yates v. Hall, B. R. M. 
26 G. 3. I T. R. 73. 
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eo nomine, would be illtjgal and void upon the lace of it, as 
being directly and obviously repugnant to the interest of 
the state, having an immediate tendency to render ineffec¬ 
tual, to the extent of the indemnity created thereby, all 
offensive operations hy sea adopted on the part of his Ma¬ 
jesty and his subjects, for the purpose of weakening the 
strength and diminishing the resources of the enemy. And 
if an insurance hy a British subject, made in terms against 
British capture, would be void, an insurance indirectly pro¬ 
ducing the same effect, by the application afterwards of the 
general terms of the insurance to the particular event. (i. e.J 
of British capture, Which takes place afterwards, must 
upon principle bo equally illegal; and no peril, the subject 
of insurance, can he recovered under the generality of the 
terms “ capture,” “ detention of princes or the like, which 
cannot, consistently with law, he specilieally insured against 
in direct and express terms. 

It is to he observed, that although in cases of capture the 
underwriter is responsible to the assured, yet, if before a de¬ 
mand the. ship he recovered, he is liable for the amount only 
of the loss sustained at the time of the demand; or if the ship 
he restored after payment hy the underwriter, he shall stand 
in the place of the assured. 

By stat. 43 G. 3. e. 100. s. 39. (the last pri2e act) it was 
enacted, “ That if any ship, vessel, or boat, taken as prize, 
or any goods therein, shall appear and be proved in a com¬ 
petent court of admiralty to have belonged to any of his Ma¬ 
jesty’s subjects, which were before taken hy any of his Ma¬ 
jesty’s enemies, and at any time afterwards retaken hy any 
of his Majesty’s ships of war, privateer, or other vessel or boat 
under his Majesty’s protection, such ship, &c. shall be ad¬ 
judged to he restored hy decree of the said court of admiralty 
to the former owners, on their paying for, and in lieu of sal¬ 
vage, 1. If retaken by any of Ins Majesty’s ships, or hired 
armed ships, one eighth part of the true value of the ship, &£. 
2. If retaken by any privateer, or other ship, &c. one sixtit 
part of the true value, &c.; and, 3. If retaken by the joint 
Operation of one or more of his Majesty’s ships, and one or 
more private ships, such salvage as the judge of the High 
Court of Admiralty, or other court having cognizance 
thereof, shall, under the circumstances of the case, deem fit; 
unless the vessel retake®, appears to have been, after the tak¬ 
ing by his Majesty’s enemies, by them set forth as a vessel of 
war, in which case it shall not be .restored to the former 
owners, but shall (whether retaken by his Majesty’s ships or 
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by a privateer) be adjudged lawful prize for the benefit of the 
captors.” 

And by s. 40. it is enacted, “ that vessels or goods taken 
or retaken, and restored by the commander, &c. of the 
privateer, &c. through consent, or clandestinely, or by 
collusion or connivance of such commander, See. without 
being brought to adjudication , shall, upon proof thereof in a 
court of admiralty, be adjudged good prize, one moiety 
thereof to the king, and the other to the discoverer; pro-< 
vided m , that if a ship be retaken before she has been carried 
into an enemy’s port, it shall be lawful for her, if the re¬ 
captors consent thereto, to prosecute her voyage, and it 
shall not be necessary for the recaptors to proceed to ad¬ 
judication till six months, or till the return of the ship to 
the port from which she sailed: and the master, owners, 
or their agents may, with the consent of the recaptors, 
unliver and dispose of their cargoes before adjudication; 
and in case the vessel shall not return directly to the port 
whence she sailed, or the recaptors shall have had no oppor¬ 
tunity of proceeding regularly to adjudication within six 
months, on account of the absence of the vessel, the court 
of admiralty shall, at the instance of the recaptors, decree 
the restitution to the former owners, paying salvage, upon 
such evidence as shall appear reasonable; the expense of 
such proceeding not to exceed the sum of fourteen 
pounds.” 

Under this head it will be proper to consider the effect and 
operation of an embargo on the contract of insurance. 

An embargo is an arrest laid on ships or merchandize by 
. public authority, or a prohibition of state, commonly issued 
to prevent foreign ships from putting to sea in time of war, 
and sometimes also to exclude them from entering our 
ports. 

Where a neutral insures 11 in this country a ship “ at and 
from a port in a foreign countryand while the ship re¬ 
mains in that port, an embargo is laid on by the foreign state , 
the assured will, if- the embargo continue, be entitled to 
abandon, and to recover for a total loss; for such ah embargo 
is within the meaning of the words “ arrests, restraints, and 
detainments by kings, princes, and people.” 

What would be the effect of an embargo laid on by the 
government of this country upon a ship insured here, has 

m S. 41. * n Rotch v. F.die, 6 T. R. 413. 

▼OL. II. x R 
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not been solemnly determined. It seems, however, that 
although one British subject might insure, another British 
subject against the consequences of an embargo laid on by 
the British government 0 , yet an insurance tor the benefit of 
tv _ foreigner against such an embargo would be illegal*. 


3. Loss by Jr rests, &e. 

Among other perils, which the assurers, in the language 
of the policy, are contented to bear, and do take upon 
them in the voyage, are “arrests ahd detainments of all 
Kings, princes (20), and people, of what nation, condition, 
(/V quality soever.” 

'Jdie word “ people” means the ruling or supreme power 
of the country, whatever it may he. This appears clearly 
from another part, of the policy; for where the underwriters 
insure, against the wrongful acts of individuals, tmy describe 
them by the names of pirates, rogues, thieves. The words, 
therefore, “ kings,. princes, and people" must apply to 
nations in their collective capacity. Hence, where a party ot 
rioters boarded a ship' 1 , and, having taken the command, 
stranded her, and compelled the captain to sell the cargo, 
which consisted of wheat, at their own price, and much 
below its real value, it was holdeit that the plaintiff, who 
had insured the cargo, could not recover on a count stating 
that the vessel was arrested, distrained , and detained by peo¬ 
ple to the plaintiff unknown, by reason whereof the cargo 
was wholly lost to tlie plaintiff. 

Upon a common policy on goods, the underwriters are 
discharged, if the goods arc landed at the port of destination 
by the officers of government, there, and are lodged in the 
government warehouses, if this be the usual mode in which 
goods are landed at that port, although the goods insured are. 
afterwards confiscated by the government, and are never in 
the possession of the consignees'. 

o See Marsh. 437. Green v. Ynniifr, P Opinion of the Judges in Tontcngv. 

Ld. Uayiu. 840 . Salk. 414-and J.d. Hubbard. 

Alvanley’s opinion in Toutcug v. fj Nesbitt v. Lusfcington, 4T.*R. 783. 

Hubbard, 3 Bos. & Pul. 303. r Brown v. Carstairs, 3 Camp. N. P- 

c.. 


(20) By the word “ princes,” according to the opinion of Lord 
IVfanstield, in Goss v. Withers, 2 Burr. 696 . must be understood, 
not enemies merely, but those in amity also. Hence it is said j that 
by the general law, the assured may abandon in the case of an arrest 
or detainment by a prince not an enemy. 
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Policy on goods at and from London to Archangel*, “ un¬ 
til tlie goods should he there discharged and safely landed.” 
The declaration averred that the ship arrived at Archangel ; 
hut that before the goods were discharged or safely landed, 
they were seized and dc tamed by the persons exercising die 
powers of government there, it appeared in evidence lhat 
as soon as the vessel arrived at Archangel, her hatches 
were sealed down, and a custom-house-olliccr remained con¬ 
stantly on hoard. Leave was refused to unload the cargo for 
several weeks; and at last it was unloaded into praams or 
lighters belonging to the government, under the inspection 
of an officer, and lodged in a government warehouse, where 
the consignees had no control over it, and were not even 
permitted to see it. The whole was afterwards condemned, 
on the ground that the ship had come from London, instead 
of Teneriffo as was represented by the simulated papers 
which she carried.—It appeared; however, to be the uni¬ 
form course of transacting business at Archangel, that when 
a ship arrives her hatches are sealed down, that a custom¬ 
house-officer remains on board till she is unloaded, and that 
the goods must be carried in the lirst instance to the govern¬ 
ment warehouses, where they remain till the duties are 
paid. Under these circumstances Lord Ellenborough was of 
opinion, that there was not any evidence, that the goods 
were seized and detained by the Russian government before 
they were discharged and safely landed—that the goods were 
landed according to the usual course of trade at the poll of 
Archangel; and consequently that the underwriters on such a 
policy as the present were not liable for any subsequent 
loss. , 

In a declaration on a policy on goods it was averred,- that 
the ship with the goods on hoard, when at C. was arrested 
by the persons exercising the powers of government there, 
and the goods were by the said persons seized and coulis- 
ealed. It was proved, that on the ship’s arrival at C. her 
hatches were sealed down, and her cargo was afterwards 
forcibly -unloaded by the officers of government, and never 
delivered to the consignees. This was holden* to be suffi¬ 
cient proof of the averment, without the production of any 
sentence of capndenmation. 

s Brown v. Cars tail it, a Camp N. 3 *. 1 Camitlirrs v. Gray, 3 Camp N. P. 

t\lOi, C. mi. 


K "2 
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4. Loss by Barratry (21). 

The original meaning of the term “ barratry” is to be 
collected from the Italian language, and is, according to 
Dufresne’s Glossary, (verbum barratria,) “ fraus , dolus, 
qui jit in contractibus et venditionibus*.” He does not apply 
it in any marine sense, or with reference to the particular 
relation of masters and owners. In that sense, however, in 
which it is particularly used, as applied to subjects of British 
marine insurance, in the earliest reported case 1 , which we 
find on the subject, it Is considered as being precisely tanta¬ 
mount to fraud, in the particular relation which subsists 
between master, mariners, and owners, being such by which 
a loss may happen to the subject matter insured. And as 
no limitation is put upon the term “ fraud,” in that case, the 
court must be understood as holding, that fraud and bar¬ 
ratry were in effect words of co-extcnsive import; that is, 
that barratry included every species of fraud in the relation 
of the master to his owners, by which the subject matter in¬ 
sured might be endangered. 

In conformity with this opinion, Willes, J. in giving the 
judgment of the court in Lockyer v. Offley, 1 T. R. 252. 
defines barratry as including “ every species of fraud or 
knavery of the master of the ship, by which the freighters 
or owners (the freighters in that case were owners pro tem¬ 
pore) are injured.” 

1 Barratry may be committed either by a wilful deviation*, 
in fraud of the owner, by smuggling*, by running away with 

• Per Lit Ellenliurnugli, C.J. deliver- t Knight t. Cambridge, Str. 581. 

inn the judgment of the court m u Vallejo v. Wheeler, Cowp. 143 . 

JEarlc v. flower oft, 8 East, 134. x 1 T. R. 253. 


(21) “ It is extraordinary that this species of loss, occasioned by 
tlie misconduct of the master, selected and appointed as he is by 
the owners themselves, and liable to be .dismissed by them only, 
’ should ever have been made the subject, of insurance; and it is the 
more so, as it has an impolitic tendency, to enable the master and 
. owners, by a fraudulent and secret contrivance and ^understanding 
between them, to throw the ill success of an illegal adventure, of 
which the benefit, if successful, would have belonged solely to 
themselves, upon the underwriters. So, however, it is, that this 
description of loss has, from the earliest times, held its place as a 
subject of indemnity in British policies of insurance.** Per Lord 
Ellenborough, C. J. delivering the judgment of the court iu Earle 
V. Rowcroft, 8 East, 134. 
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the ship, by sinking (*22) nr deserting her, or by defeating 
or delaying the voyage (-23) with a criminal intent. If by 
reason of these, or other similar acts, the subject matter in¬ 
sured is detained, lost, or forfeited, the assured will be en¬ 
titled to recover against the underwriter for a loss by bar¬ 
ratry ; and such acts being in violation of that duty which 
the masters and mariners owe to the shfp-owjners, the circum¬ 
stance of the master or mariners conceiving that they were 
acting for the benefit of the owners will not vary the case. 
Hence where the masterunder letters of marque, which 
for want of a certificate were not valid, (and which had been 
put on board by the owners with a view to. encourage sea¬ 
men to enter, and without any intention of their being used 
for the purpose of cruizing), had cruized for and taken a 
prize, in consequence whereof the vessel was lost; it was 
holden to be an act of barratry, although the master had 
libelled the prize in a court of admiralty, for the benefit of 
the owners as well as himself. 

Neither is it necessary, in order to constitute barratry, 
that the master should derive, or even intend to derive, any 
benefit from the act done (24). Hence, where the master 
sailed out of port*, without paying the port duties, whereby 
the ship was forfeited, it was holden to be barratry. So 
where the master*, under general instructions from his 
owners to make the best purchases, with dispatch, went into 
an enemy’s port, and traded there, on accouut of which 
illegal traffic, the vessel insured was seized by a king’s ship, 
and afterwards condemned; this illegal act, unautho¬ 
rised by the ship-owners, was holden to be barratry, al¬ 
though it did not appear that the master would have been 
benefitted by the act, or that he intended thereby any thing 

y Moss v. Byvom, 6 T. 4 t. 379. a Earle v. Rowcroft, 8 East, 126. 

3 Knight ,v. Cambridge, as cited in 

8 East, 135 , 136 - . 


(29) For the penal consequences attending the wilful destruc¬ 
tion of ships, see stat. 1 Ann. stat. 2. c. 9- s. 4.; 4 G. 1. c. 12. j 
11 G. 1. c. 29, s. 6, 7. Aa to the mode and place of trial for this 
offence, see stat. 38 H. S. c. 15.; 43 G. 3, c. 79 . Ireland, and 
Ck 113. England.' 

. (23) “ Even dropping anchor with a fraudulent intent is barra¬ 
try.” Per BuUer, J-. in Ross y. Hunter, 4 T. R. 38. 

(24) Buf in some cases the circumstance of private benefit ac* 
-cruing to the master may be evidence of fraud in him. 
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more than to make the cheapest and speediest purchases for 
his employers (25). 

In order b , however, to constitute barratry, it is essentially 
necessary, that there should be fraud. Hence, a simple de¬ 
viation, through the ignorance of the master, without fraud 
on his part, although it avoids the policy, will not amount to 
barratry (-20). It is to be observed, that barratry, in the sense 
in which it is used in our policies, cannot be committed by 
any persons except masters or mariners, nor against any 
persons except the owners of the ship 6 ; but this term 
comprehends not only absolute owners, but owners pro Me 
rice only, as general freighters. Hence, if A. be the owner 
of a ship* 1 , and let it out to B. as freighter, who insures it for 
the voyage, and the barratrous act, whereby the vessel is lost, 
is committed .with the knowledge of A., yet if it he unknown 
to B. he may recover against the underwriter for a loss by 
barratry. 

So where the insurance is made by and in favour of the 


b Phyn v. Royal Excli. Ass. Comp., 
7 T. Li. 505. 

c Nutt v. Boiirdifn, i T. R. 323. 

<1 Vallejo v. Wheeler, Cowp. i 4 .i. But 
see tlobbs v. Hainiani, 3 Camp. N. 
I*. C. 94. w here it Was held, that it' a 


chartered ship l>e lost, by tmans of 
the captain engaging in an illegal 
trade, in obedience to the orders of 
the charterer, this is not a loss by 
barratry for which ship-owner can 
recover against the underwriters. 


(25) It was contended in this case, on the part of the defendant, 
that if the conduct of the master, although criminal in respect of 
the state, were, in his opinion, likely to advance the owner’s interest, 
and intended by him to do so, it would not be barratry; but to this 
the court said they could not assent, for it was not for him to judge 
in cases not entrusted to his discretion; or to suppose that he was 
not breaking the trust reposed in him, but acting meritoriously, 
when he endeavoured to advance the interest of his owners by means 
which the law. forbids, and which his owners al$o must be taken to 
have forbidden, not only from what ought to be, and therefore must 
be, presumed to have been their own sense of public duty, but also 

. from a consideration of the risk and loss likely to follow from the use 
. of such means. 

(26) “ Barratry must be some breach of trust in the master, ex 
.maleficio” Per Lee, C. J. in Stamma v. Brown, as cited by Law¬ 
rence, J. from a MSS. note in 7 T. R. 508. “ No case of deviation, 
unless it be accompanied with fraud or crime, is within the true de¬ 
finition of barratry.” Per Ellenborough, C. J. in Earle v. ltow- 
croi't, 8 East, J3p. But where the deviation is such as amounts to 
barratry, the underwriter cannot insist on the deviation as a ground 
of objection against the right of the assured to recover. 
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.ship-owner, and the barratrous act is committed with the 
privity of the freighter, the underwriter is not discharged®, 
unless he can shew that the ship-owner also was privy to the 
barratry. 

It appears from the preceding remarks, that where the 
owner of the ship consents to the act done, such act is not 
barratry*. So Where the master of the ship is also owner 5 , 
he cannot commit barratry, because he cannot commit fraud 
against himself. 

And the same rule holds in equity, where the owner, 
having mortgaged the ship, act3 as master 14 , for the mort¬ 
gagor is considered in equity as the owner of the thing 
mortgaged. But proof of the master having committed. 
barratry is prim a facie sufficient to entitle plaintiff to recover, 
without shewing negatively that the master was not owner 
or general freighter! If the underwriter insists on this as a 
defence, it is incumbent on him to shew that the master was 
also owner or general freighter. 

It will be proper also to remark, that barratry cannot be 
committed against the owner of the ship with his consent. 

It is not necessary that the loss, in consequence of the 
barratry should happen in the very act of committing the 
barratry, it is sufficient if it happen at any time afterwards, 
and before the voyage insured is completed; but it must 
happen during the voyage insured, and within the time li¬ 
mited by the policy ; for where the master 1 , in the course of 
the voyage, committed barratry by smuggling, on his own 
account, by hovering, and running brandy on shore in casks 
under b'O gallons, and the ship afterwards arrived at the port 
of destination, and was there moored at anchor 24 hours in 
safety, after which she was seized by the revenue officers for 
the smuggling, it was holden, that the underwriter was dis¬ 
charged. 

The captain of a ship insured k , barratrously carried her out 
of the course of her voyage, procured her to be condemned 
in a vice admiralty court, sold her, and delivered her to 
the purchaser. In an action on the policy, to which the 
Statute of limitations was pleaded, Lord Ellenborough was of 


c Boulflower v. Wiimer, Loudon Sit¬ 
tings after T.T. 21 G. 3- corain Lee 
C. J. MSS. 

f Stamina v. Brown, Str. 1173-,- Nutt 
v. Bouirdieu, i T. 11. 323. 
g Admitted S. C. and id Boss v. Hun¬ 
ter, 4 T. B. 33. 


h Lewin v. Suasso, Postletli. Diet. vol. 

1. p. 147- per Ld. Hitrdw icko Cl». 
i Lockyerv. Offley* 1 T. R. 251. 
k Hibberl v. Martin, 1 Camp. X. P. C. 
S3J). 
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opinion, that the cause of action did not.accrue, as the loss 
did not happen until the master had divested himself of the 
possession of the ship, by delivering her to the purchaser, 
and therefore, although the barratrous abandonment of the 
voyage, for the purpose of making away with the ship, and 
fraudulent condemnation had taken place more than six 
years before the commencement of the action, yet as the sale 
and delivery were within six years, the plea did not operate 
as a bar. ' ,„ r 

As it is not necessaiy to aver the fact whereby the loss is 
occasioned 1 , in the very words of the policy, provided the 
fact alleged be within the 'meaning of these words, in a case 
where, by the policy, the insurance was against the barratry 
of the master, and the breach assigned in the declaration was, 
that the ship was lost by the fraud and neglect of the master, 
the declaration was hoiden to be good; for barratry imports 
fraud, and he who commits a fraud may properly be said, to 
be guilty of a neglect, viz. of his duty. 


5. Loss by Fire. 

Fire is expressly mentioned in the policy, as one of the 
perils against which the underwriters agree to indemnify the 
assured. 


In an action on a policy®, where the loss was stated to be 
by fire, it appeared that the ship in question having been 
chased by an enemy of superior force, the captain, in order to 
prevent her from falling into the hands of the enemy, set her 
on fire. It was hoiden, that this loss was covered by the 
policy; Lord Ellenborough, C. J. observing, that if the ship is 
destroyed, it is immaterial whether it is occasioned by a com¬ 
mon accident, or by lightning, or by an act done in duty to 
the state. * Nor could it make any ditference whether the ship 
was thus destroyed by third persons, subjects of the king, or 
by the captain and crew, acting with loyalty and good faith. 
- Fire was still the causa causans , and the loss within the perils 
'/insured against. 

If a Ore arises on board a ship from, the damaged quality of 
the goods insured, the underwriters are not liable; but if the 
loss is/not so occasioned, the policy Will not be vitiated by 
the non-disclosure of the condition of^Ke goods to the under¬ 
writer*. 

• ' 

1 Knight r. Cambridge, Lord Rfiyro. n Boydv. Dubois, 3 Camp. N, P. C. 

, 1349 . &tr. 581. 8 Mod. 230. 133". ■ 

m Gordon v. Rbnpungtou, 1 Camp, <# * ' L , - 

N. P< C. 183- . 
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- * V. Of total Losses and Abandonment . 

A 'total loss is of two kinds; one, where the whole pro¬ 
perty insured perishes; the other, where the property exists, 
but the voyage is lost 0 , or the expense of pursuing it exceeds 
the benefit arising from it. In the latter case, the assured 
may elect (27) to abandon to the underwriter ail right to such 
part of the property as may be saved, and having given due 
notice of his intention to do so, the assured will then be en¬ 
titled to demand a compensation as for a total loss; but if thr<s 
assured does not in fact abandon (28), or if he omits to ?^Ve 
the underwriter notice (29) of his having abandoned^* or if, 
being required by the underwriter to assign over hi*$ interest 

in the property insured, he refuses to do so p (30), h<! will not 

_ f . • 

o If the voyage be defeated, it is the Royal Exch. Ass. B 1 ; ^ Sittings 

same thiug for this purpose as if the at Serjeants' Inn, be jf ore East. T. 

ship be lost. Lawrence J. 6T. 11. 56 G. 3. \ 

425. But see Parsons v. Scott, 2 p Havelock v. Rockwood\ 3 T.R. 269 . 
Taunt. 363 . and Anderson v. Wallis, more fully reported by Atcheson, 
3 Camp. 440.3 Maulc & Selwyn, 240. Svo. 1800. 

ami post. p. 911 . See also Hunt v. * 


(27) The assured is not in any case bound to abandon. S‘\^ e 15 
East, 15. 

(28) An insurance was effected on some hogsheads of sugar onfl, a 
voyage from Ostend to Havre. The vessel sailed from Ostend, but 
was forced on shore, and the cargo damaged. The assured wrote to 
the underwriters, to inform them of the circumstances, and of the 
injury which the sugars had sustained. The underwriters in an¬ 
swer desired, “ that the assured would do the best with the damaged 
property.*’ It was holdeu, that the letter, coupled with the answer, 
did not amount to abandonment. Thellufedn v. Fletcher, l Esp. 
N. P. C. 73. per Kenyon, C. J. 

(29) Notice of abandonment is necessary, although the ship ahd 
cargo have been sold and converted' into money, when the notice of 
the loss was received. Hodgson v. Blackiston, Park, 17 * 2 . a. n. , " 

(30) In Havelock, v. Roc^woqd, the insurers offered to settle with 
the in 8 ured, he first making apt assignment of one-fourth part of the 
value of the'ship for their oedefit. The sum insured not amounting 
to one-fourth, the plaijftiilf declined making the assignment. The 
court were of opinion, that, under these circumstances, the assured 
could not be considered^ having abandoned; Kenyon, C. J. ob¬ 
serving, that the refusal to assign seemed to him to be equivalent to 
a refusal to abandon; and Grose, J. intimating, that there should 
have been an offer on the part of the assured to assign such part as 
he was entitled to. See Atcheson’s Report, p. 18. 
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be entitled to claim as for a total loss; unless, in the conclu¬ 
sion, there be an actual total loss’. 

i 

Insurance on goods. The vessel was wrecked, part of the 
goods were lost, and part got on shore, but (whilst on shore) 
were destroyed and plundered by the inhabitants of the coast 
of the Isle of France, so that no portion of them came again 
into the possession of the assured. Held that this was a f 
total loss by perils of the sea, and no abandonment was 
necessary. 


When the assured has received intelligence of such a loss 
is entitles him to abandon 8 , it is incumbent on him to make 
fa*, election to abandon, and to give notice thereof to the 
where;viter within a reasonable time 1 (31), after receipt of 
of the rijgence; otherwise the assured will be considered as 
that the’ived his right to abandon, and in case any part of 
the declaty insured be saved, he can recover as for a partial 
fraud, and 


be guilty unent is necessary to make a constructive lotal loss; 
c be an actual total loss, the circumstance of the 
maving previously given an ineffectual notice of aban- 
ut,will not prejudice his claim". 

fire 

DerilSw* re a S ^*P was chartered from Liverpool to Jamaica, 
£g gu „to take on hoard a lull cargo for Liverpool, at the cur- 
rate of freight, to be paid at one month from the dis- 
4ge of her cargo at Liverpool; .and the ship-owners ef- 
Plted a valued policy on'the freight, at and from Jamaica, 
cO her port of discharge in the united kingdom; and the ship 
arrived at Jamaica, and, after taking on board one-half of 
her cargo, was lost by storm, the remainder of her cargo 


q MdlNh v. Andrews, 15 East, n. a Mitchell v. Eilie, i T. R. Cos. Alt- 
r Jloudrett v. Hcntigg, 1 Holt's N. P. wood v. Hpacked, Park, 172. 

C. 149, tJ- P- tiibbs, C. J. t Parker v. Blakes, 9 East, 283 . 

11 Mellish v. Andrews, is East, 13. 


(31) “ An abandonment must be made within a reasonable time; 
and I rather conceive that, it is the province of the judge to direct 
the jury as to what is a reasonable time, upder the circumstances.” 
Per Lord Ellenhorough, C. J. in Anderson v. Royal Exch. Ass., 
7 East, 43. cited by Ld. E. in 0avy v. Milford, 15 East; 563. 
“ The assured must make his election speedily, whether he will 
abandon or not. He caunot lie by, and treat the loss as an 
average loss, and take measures for the recovery of it, without com¬ 
municating that fact to the underwriters, and letting them know 
that the property is abandoned to them.” Per Lord Kenyon, C. J. 
in Allwood. v. Henekell, Park, 172. * * 
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being oil shore and ready to be shipped: held that the .assured 
were entitled to recover, as for a total loss*. 

It may be collected, from the two following cases, under 
what circumstances t(ie assured may elect to abandon and 
claim as for a total loss. 

* 

A ship was freighted with fish 5 ", and was insured on a 
voyage from Newfoundland to the port of discharge in Por¬ 
tugal ot Spain, without the Streights, or England. During 
the voyage a violent storm arose, in consequence of which 
it became necessary that part of the cargo should be thrown 
overboard, and the ship was so much disabled as to render it 
necessary for her to go into port to refit; hut before she could 
reach any port, she was captured by the French, who took 
out. nearly the whole of the crew, and sent them into France. 
The ship having remained eight days in possession of the 
enemy, but not having been carried into port, nor within the 
enemies’ lleet, was recaptured and brought into Milford 
Haven. The assured immediately gave notice of their inten¬ 
tion to abandon. The remainder of the cargo was spoiled 
whilst the ship lay at Milford Haven, and before she could be 
refitted. It was hoiden, that the loss being in its nature a 
total loss, at the time when it happened, the assured.had a 
right of election to abandon ; that the subsequent title to re¬ 
stitution, arising from the recapture of the ship, ichich was 
not in a situation to pursue her voyage, could not take away 
a right vested in the assured at the time of the capture, and 
consequently that the assured having given immediate notice 
of abandonment, were entitled to recover against the insurers 
for" a total loss. 

A ship and goods were insured for a voyage from Mount- 
serrat to London*. The ship was taken by an enemy who 
took out all the crew, part of the cargo (which consisted of 
sugars) and the rigging. She was afterwards recaptured and 
carried into New York, where the captain arrived on the. 
23d of June, and taking possession of her, found that part of 
what had been left of the cargo had been washed overboard; 
that 57 hogsheads of what remained were damaged, and that 
the ship was in such a state, that she could not be repaired, 
without unloading her entirely. The owners had not any 
storehouses at New York* where the sugars could have been 
deposited while the ship was repairing, nor any agent there 
to advise the captain. No sailors were to be had. There 


x Davidson v. Willasey, 1 M. & S. 31.1. 
y Goss v. Withers, 3 Burr. §B3. 


z Milles y. Fletcher, Doug. 230 . 
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was an embargo on all vessels at New York until the 27th of 
December, and by the'destihation of the ship,, she was to 
have arrived at London in July. Thus circumstanced, the 
captain sold the cargo, and contracted for the sale of the ship, 
conceiving that he was thereby acting most ^beneficially for 
his employers. The captain did not know of the insurance. 
The assured, upon receiving intelligence of what the captain 
had done, ofi'ered to abandon "to theTunderwriters, and made 
a demand as for a total loss. An action having been brought 
to enforce this demand, it was holden, that the assured were 
entitled to recover as for a total loss; Lord Mansfield, C. «L 
observing, that it had been laid down, “ that if the voyage 
w as lost, or not worth pursuing, if the salvage was high, if 
further expense was necessary, if the insurers would not at 
all events, undertake to pay that expense, &c. the insured* * 
might abandon, notwithstanding a, recapture.” 

It may be observed, that the preceding eases were cases 
of peculiar circumstances, that it ought not to be inferred 
from them, that in the case of a mere capture, followed by a 
recapture, that the insured may, after the recapture (32) 
abandon, ahd demand as for a total loss. The impropriety 
of making such an inference will appear from the following 
case: 

A ship, valued at a certain sum*, was insured on a voyage 
from Virginia or Maryland to London; during the voyage, 
the ship was captyred by the French, who took out nearly 
the whole of the crew, and put in a prize-master to carry 
her to France. Having remained 17 days in possession of 
the enemy, she was recaptured by an English man of war, 
and carried into Plymouth, whence she was brought into 
the port of London, by the order of the owners of the cargo 
and the,recaptors. ^The assured having received intelligence 
of what had happened, gave notice to the underwriters of 
his intention to abandon. It appeared, that no damage had 
been sustained frdm the capture* except what arose from 
the temporary interruption of the voyage, and a charge for 

- • !» , . ' ■ . *- 
. - - f.V 

a Hamilton v. Mendez, 2 Burf. 1 Bl. R. 276 . 


j. <* ;■ . 

(32) Thehirsiwed, upon intelligence of a capture, may abandon, 
and ‘claim as for a total loss. Admitted per Lord Kenyon, C. J. in 
M'Masters v. School bred, l Esp. N. P. C. 237; but if they ne¬ 
glect this opportunity, and afterwards the ship is recovered, the 
assured can only Claim for the loss actually sustained., S. C- 
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aalVage, which the underwriter had offered to pay. The 
cargo had been delivered to the freighters, who had paid 
freight for the same.■* An action having been brought, in 
which the ^assured claimed as for a-total loss, it was hoiden, 
that* in cases of insurance, the plaintiff’s demand is for an 
indemnity, consequently his action must be founded upon 
the nature of the injury sustained at the time of action 
brought; that, as it Was repugnant, upon a contract of in¬ 
demnity, to recover as for a total loss* when the final event 
had decided that (die real injury was an average loss only, 
the plaintiff, in the present case, was entitled to recover for 
an average loss only. • At the conclusion of the judgment. 
Lord Mansfield said, that- the court desired it to be under¬ 
stood that the only point determined was, “ that on a va¬ 
lued policy, the plaintiff could net recover more than the 
actual loss, which had happened at the time when he chose to 
abandon.” 

A late decision on this subject, and which was admitted to 
be new itr specie, must not pass unnoticed. The defendant 
had subscribed tvVo polieies b , one on ship, and the other on 
freight of the same ship, on a voyage fronr Liverpool to Ja¬ 
maica. _ The ship was captured on the 21st of September, 
and recaptured on the 2.5th; after which, the plaintiff having 
received intelligence on the 30th of the capture, but not of 
the recapture, gave notice of abandonment on the 31st, which 
he persevered in after the 6th of October, when news of the re¬ 
capture arrived, and that the ship was safe in a port in Ire¬ 
land, but which notice the underwriters did not accept. And 
it appeared, that instead of a total loss, there had been only a 
small .partial loss of 13/. and a fraction, for salvage and 
charges on the policy on freight, anil 15/. and a fraction on 
the ship and policy, and that no damage whatever was sus¬ 
tained by the ship in the possession of the enemy. 'I he 
question was, whether that which in the result turned out 
to be only a partial loss to a trifling extent should, because 
of^the notice of abandonment given when a total loss ap¬ 
peared tq exist, be recovered as a total loss. The court were 
of opinion, that they mifsWook to the real nature of the con¬ 
tract in a policy of insurance, which was nothing more than 
a contract of indemnity, ai^feonsequentl v, as that Which was 
supposed to be a totaf/ioss atthe time of the notice of aban¬ 
donment first given bad ceased;, as only a Small.loss had 
been incurred in the salvage; thgpwas the real amount of the 
indemnification which the plaintiff was intitled to receive 

b Bainbrid$e v. )*> ITvt. 2<j. 
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under (his‘contract of indemnity. Lord Ellenborougli ob¬ 
served, “ that it has been said in argument, that the offer to 
abandon having been rightly made at the time, a fight of ac¬ 
tion vested in the assured, which could not be defeated by 
the subsequent events; but that proposition is not only not 
true in the whole, but'it is not true in its parts. The-cffect 
of an offer to abandon is truly this, that if the oiler appear to 
have been properly made upon certain supposed facts which 
turn out to Ik; true, the assured has put himself in a condition 
to insist upon his abandonment; but it is not enough that it 
was properly made upon facts, which were supposed to-exist 
at the time, if it , turn out that no such facts existed, or that 
other circumstances fjad occured which did not justify such 
abandonment. It may be said to be properly made upon no¬ 
tice received, and bona fide credited, by an assured, of his 
ship having been vyrecked, whether such intelligence were 
true or not, and though the letter conveying it turned out to 
be a forgery: and yet, clearly no right of action would vest 
in him, founded upon an alwmdonment made upon false intel¬ 
ligence, and without any thing, in fact, to warrant the giving 
of such notice. What is an abandonment more than this, 
that the assured, having had notice of circumstances, which, 
if true, entitle him to treat the adventure as a total loss, he, in 
contemplation of those circumstances, casts a desperate risk 
on the underwriter, who is to save himself as well as he 
can? But does not all this presume the existence of those 
facts on which the right accrues to him to call upon the un¬ 
derwriter for an indemnity? And if they be all imaginary, 
or founded in misconception, or if at the time it had ceased 
to be a total loss, and there be no damage to the assured, 
or at least if the only damnification arise out of the very act 
(the recapture) which saves* the thing insured from sus- 
taininga total loss, the whole foundation of the abandonment 
fails.”' 

The loss of the voyage occasioned by the detention of the 
Ship will not enable the owner to recover upon a policy on the 
ship as for a total loss, the ship having been released before 
abandonment*. . ■ *>. - 

V Where the ship was wracked, but all the goods, were 
brought on shore, though in a very #maged state, so that 
they became ‘'unprofitable to the assured.®: held that the un¬ 
derwriters on tKe goods, ho were freed by the policy from 
the particular average, could not be made liable as for a 

total loss, by a notice of abandonment. 

* r \ ^ * 
b Pat-sons ▼. Scott, ‘/Taunt. a’G.l. V Thompson v. Roy. Ex. Ass. Comp. 

,hJ 6 IjfMt, 314. 
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Policy of assurance on goods (copper and iron) at and from 
Londpn to Quebec, Warranted free of particular average, and 
the,ship, owing to sea damage in the course of her voyage, 
was obliged to run into port and undergo repair, lyid "some 
part of the goods were damaged, and tbfe repairs detained her 
so long as to prevent her reaching Q. that season, and no other 
shjp could be procured at that or a neighbouring port to for¬ 
ward the cargo in time, so that the voyage was abandoned, 
and the ship afterwards sailed on another voyage: held d that 
this was not a'total loss of the goods, and that the assured 
could not abandon.' 

Insurance on ship. The ship during her voyage, while 
loading her homeward cargo, was seized by the crew and car¬ 
ried away to a distant country and her cargo plundered, and 
the ship deserted, but was afterwards retaken by another 
ship, and was brought with a small remaining part of her 
cargo to an English port (not the port of her destination) and 
part of her rigging was gone, and she could not be made lit 
for a voyage again without considerable expense in providing 
a crew and stores: held* that this was not a total loss so as 
to entitle.the assured to abandon after notice of the recap¬ 
ture. i 

Upon a hostile embargo in a foreign port f , the ship-owner, 
who had separately insured ship and freight, abandoned 
them to tilt; respective -underwriters at the same time; the 
abandonment was accepted by the underwriters; afterwards 
the embargo was taken off, and the ship completed her voy¬ 
age and earned freight. The freight having beeu paid by the 
freighters to the underwriters on the ship, the ship-owner, 
the assured brought an action against one of the underwrit¬ 
ers on freight, claiming as for a total loss; it was holdcn, 
that the assured could not recover, the freight having been 
in fact earned: or supposing it to have been in any other sense 
lost to the assured, by the abandonment of the ship to the 
underwriters thereon, it was so lost, not by any peril insured 
against, but by the, voluntary act of the assured in making 
sueh abandonment, with which, and the consequences thereof, 
the underwriters' on freight .had not any concern. 

Policy on fruit ftbip Cadiz to London, with the usual 
memorandum 8 . In the Course of thelvoyage the fruit was 

< ' r 

' * r' 

d Anderson v. Wallis, 2 Maule & Sel- e Falkner v. Ritchie, 2 Maule & §el- 
wyn, 240. recognized in Everth v. wyn, 29‘>- 

Smith, 2 Maule & Selwyit^ 278 . and f’ M'C'urtliy v Abel, 5 East, 388. Sec 
in Hunt v. Royal Exchange As- post. Case v. Davidson, 
surahee, B. R. Sittings at Serjeants* g Dyton v. Rowcroft, 3 Eos. & Pul. 
}iin before E., T. 56 Q. 3 . 4/4. 
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, so much damaged by the sea-water that it became rotten and 
■ stunk, and on the ship’s arrival at an intermediate port, into 
which she was driven, the government of the place prohi¬ 
bited the landing of the cargo. The ship also, being too 
much damaged to proceed on her voyage, was sold, and the 
cargo necessarily thrown overboard. , If was holden, on a 
case reserved, that the assured were Intitled to recover for a 
total loss; and Chambre, J. said “ the ship is expressed to 
have been so much damaged that she could not proceed, 
but was sold; now this must certainly have made a com¬ 
plete end of the voyage. We do not construe special cases 
so strictly as wc do special verdicts; on the whole, there¬ 
fore, it seems to be that the loss was total, and though the 
cargo might be said to exist in specie, yet in value it did 
not exist at all. If that be so, the inference of law is plain. 
What is it against which the underwriters protect them- 
seives by the memorandum? Against partial damage. 
For what reason? Because, as the commodifies enumerated 
are perishable in their nature, it might be impossible to as¬ 
certain, with.'exactness, what part of the loss arose from 
the nature of the commodity, and what from sea-damage. 
If ever there was a case of' total loss, it certainly is the pre¬ 
sent.” * 

After satisfaction made as to the goods themselves’ 1 , if 
restored in specie, or compensation made for them, the as¬ 
sured'stands as a trustee for the insurer, in proportion for 
whathe has paid. ,, ¥ 

A ship-owner having chartered his ship to J. S. 1 insured 
the ship and freight with different sets of underwriters. 
Having notice of an embargo laid on the ship in a foreign 
port, he abandoned the ship and freight to the respective un¬ 
derwriters, and received the whole amount of their sub¬ 
scriptions as for a total loss; first undertaking, by a memo¬ 
randum on the ship policy, to assign to the underwriters 
thereon his interest in the ship, and to account to them for 
it; and afterwards undertaking, by a similar memorandum 
On the freight policy, to assign to the underwriters on 
freight all right of recovery, competition,. &c. The ship 
having been afterwards liberated, reju^d home, and earned 
freight, which was received byrthe assured; it was holden, 
that however the question of priority 's to the title to the 
freight might have been, as between, the* different sots of 

.-j 

' i 

f 

, \ 'tWvpwt v. Bancroft, tFat, R* 

; 34 - atao LeatVam V. 'TtstVJ, 

a Boa. St Pal. 479. 
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underwriters litigating out ,of the samp fupd, however 
the height of argument riti^ht'prepooderute jnjfavoiir 0 f the 
underwriters on the ship (33), ycjt that, the assured? Who had 
received the freight, was .at al}, event* Ha&% on his express 
undertaking to pa^ it over te A the uncj^r^rilers on freight. 
But in ^subsequent" case k , which arpse-on,' the same embar¬ 
go, it was holden/ that although t he underwriter oh freight 
was entitled to recover the freight received by the assured, 
yet the assuttnl might deducf out of it thj%* Allowing ex¬ 
penses: i. The expenses of ship and crew in the foreign 
port, including port charges, (besides the expens^^f/hip¬ 
ping the cargo,, which exclusively belonged To ,t$ft?uiider- 
wnters- on freight). 2. Insurance thereon. 3.'\\ r ages and 
provisions of crew from their liberation in the foreign port 
till tiieir discharge here. 4. "Wages (provisions were sup¬ 
plied by the foreign government) to the crew during thfeir 
detebtion. But it was further holden, that thp assured was 
not entitled to deduct out of such freight: 1. Charges paid 
at the port of discharge on ship^Und cargo. 2. Insurance on 
ship. 34 Diminution in value of ship and tacitly by wear 
and tear on the voyage home. , * * 

In case of a total loss, where the policy tea valued policy, 
the value inserted in the policy must be paid by the under¬ 
writer. 

Goods protected by aftvalued policy, being captured, arc 
condemned as law fuf prize, the captors paying freight The 
assured may recover as for a total loss 1 . 

Where the subject matter of the msurance is at first of 
the value mentioned in the policy, and there is not any im¬ 
putation of fraud, the underwriter will be bound, in case of 
a joss,, by toe valuation in the policy,,, although the loss hap¬ 
pens at the latter end of the voyage, *ftt \^hich time the pro¬ 


le Sharp v. Gladstone, ^ East, 94 . 

<i 


1 Marshall v. Puiker, 9 Camp 
C.Of) * 


&.P 


(33) See Sharp v, Gladstoj^f, 7 East, 30. ffcher^Lord Ellenbo- 
rough, C. J. observed, tbat,J& to tire general questidfe, whether an 
abandonment could bg mine to the underwriters on freiglittiiter 
abandonment to the underwriters dtt ship, desired to be under- , 
stood as giving no opinulb. f'But in Case v. Davidson, B. R.'E. T. 
SG Geo. 3., it was determined on a special case tj&t'the insurer of 
ship to whom abandonment is made, is entitled to freight, though 
tbfc baa baun abandoned to wie insurer on freight." Per 

three Judges,—Baj ley, J. dissentiente.—TS. On tip last day of the 
term leave was given to turn this case into*a special verdict. 

VOL. 11 . 


t * 
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ptrfcy insured is considerably diminished in value: as where 
an insurance was made on ship 0 , stores, and provisions, 
valued, on a certain voyage, and the ship foundered on 
her arrival at the port of* discharge: it was holden, that the 
loss being total, and no fraud, the underwriter was liable to 
pay the value inserted in the policy, although it appeared 
that provisions to the amount of halt that value had been ex¬ 
pended (34). 

In an action upon a valued policy, the defendant paid into 
court 30/. per cent. It was'contended, that as the contract 
admitted the value, and as the payment of money into court 
admitted the contract, the defendant had made an admis¬ 
sion, which furnished at least a prima facie case for the 
plaintiff, of a total loss to the amount insured, and that it 
was incumbent on the defendant to shew that the loss w'as 
less than the whole value in the policy. But the court were 
unanimous, that the defendant’s rule was merely an admis¬ 
sion that a loss of 30/. per cent had been sustained and no 
more 1 *. 

Where there is not any valuation in the policy, the prime 
cost, or invoice price, together w ith all charges until the 
goods are put on board, and the premium of insurance, will 
he the foundation upon which the loss shall be computed. 
If part of a cargo, capable of distinct valuation, be lost, the 
value of such part must be paid. 

Where there is insurance on goods, as may be thereafter 
declared and valued, the assured may, by duly declaring and 
valuing before the loss, make it a valued policy; but if the 
assured do not so declare and value, it is then an open policy, 
and the interest must be proved at the trial*. 


VI. Of partial Losses . 

* 

A partial loss upon a ship or goods*% is such a proportion 

' > f > 

6 Shawe v. Felton, 2 East, 109 . , uofttt y.* Kingston, 3 Camp. N. P. C. 

p Rucker v. Palsgrave, \ Taunt. R. C : J52. 

419 . r Mtyrsh. 535. 

q Per Loi;d Eilenfroreugh, C. J. Har- , , 


(34) “ Valuation at the sum insured is an estoppel in case of a 
total loss.” Per Lee, C. J. in Erasmus v. Bank, M. 21 G. 2. ami 
Smith v. plexnev*, Dec. 13, 1747* 
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of the prime cost as is equal to the diminution in value occa¬ 
sioned by the damage. 

In the case of .a partial loss*, although the policy be a 
valued policy, yet tiie computation must be by the real in¬ 
terest of the assured on board, and not by the value in the 
policy^ that is, the policy, notwithstanding the valuation, 
must be considered as an open policy. 

In the case of a partial loss upon goods, by sea damage, 
the rule is, that the underwriter is not to be subjected to the 
fluctuation of the market*, and that he is not liable for any 
loss which may be the consequence of the duties or charges 
to be paid after the arrival of the commodity at the place of 
its destination. Hence, in computing the average in a case 
of this kind, the difference, between the respective gross 
proceeds (35) of the damaged goods, and of the goods if 
they had arrived sound at the port of delivery , must iirst be. 
ascertained. Then, whatever aliquot part of the gross pro¬ 
ceeds of the sound commodity at the port of delivery such 
difference constitutes, the same aliquot part of the original 
value will be the sum for which the underwriter will be lia¬ 
ble: e. g. Suppose a hogshead of sugar is insured on a voy¬ 
age from London to Hamburgh: the original value is 30/.; 
being deteriorated by sea damage, the gross proceeds at 
Hamburgh amount to 40/. whereas, if the sugar had not. 
been damaged, the gross proceeds would have amounted to 
50/. The difference is LO/. or one lifth part of 50/. The 
sum then which the underwriter mint pay, will be onoliith 
of 30/. the original value, or ()/. In cases where the sums 
are more complicated than in the preceding, instance, the 
calculation may be made as follows; as the gross proceed* 

s Lc C'ras v. Hughes, Marsh. 511. t Lewis v. Rucker, >> I Jure. 1107 . 


(35) It was solemnly determined in Johnson v. Slieddon, 2 East, 
581. lecognised in Hurry v. Royal Ex. Ass. 3 Bos. & Pul. 308. 
that the gross- proceeds* and not the net proceeds must be taken a* 
the basis of the calculation. A cargo insured by a valued policy 
was cpiitiscated abroad and sold*; but the enemy permitted the 
foreign consignee to retain from the proceeds the amount of his 
acceptances which he had previously paid ; the assured not hav¬ 
ing abandoned, the loss became partial only, and the assured was 
holdcu to bt^ entitled to recover from the underw riter a sum bear¬ 
ing the same proportion to his subscription us the loss ultimately 
sustained bore to the whole value in the policy. 


* Goldsmid v. Gillies, 4 Taunt. S03. 
H *2 
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of the sound : the gross proqeeds of the damaged 

: : the original value : a fourth quantity, which 
being found by the rule of three, must be subtracted from 
the prime cost, and the difference will be the average loss or 
sum'for which the underwriter is chargeable. 

The proportion of loss is calculated through the same rye- 
dium (that is, by comparing the selling price of the sound 
commodity with the damaged part of the same commodity 
at the port of delivery) whether the policy be valued 11 or 
open*. But the proportion of loss, when ascertained, is 
applied *t0 different standards of value. For the original 
value in the case of a valued policy is the valuation in the 
policy; but m the case If an open policy, the original value 
is the invoice price at the port of delivery, including pre¬ 
miums of insurance and commission. 

„ In an action on a policy on ship and goods, warranted free 
from American condemnation, it appeared, that the ship and 
goods were damaged by the perils of the seas, and were 
afterwards seized by the American government and con¬ 
demned. It was holden, that the total loss by subsequent 
seizure and condemnation took away from the assured the 
right to recover in respect to the previous partial loss by sea 
damage y ; inasmuch as the immediately operating cause of 
total loss was one from which, and its consequences, the 
underwriter was by express provision in the policy exempted; 
and as the other antecedent causes of injury never produced 
any pecuniary loss to the plaintiff; and as there never existed 
a period of time prior to the total loss, in which the as¬ 
sured could have* practically eaflfed on the underwriter for an 
indemnity against the temporary and partial injury. 

The liability oi‘ the underwriter is not restricted to the sin- 
gl-* amount of his subscription®, but he may be subject 
either to several average losses, or to an average loss and total 
loss, or to money expended and labour bestowed about the 
defence, safeguard, uqd recovery of the ship, to a'•much 
greater amount than the subscription; and it shall be reco¬ 
verable as an average loss. 

* - * 

i 

u Lewis v. ltur-kcr, 3 Burr 1167 . z t-e Cbeminant r. Pearson, 4 Taunt 
x rslier ▼. Noble, 12 Last r< 63<). ’ 367 . 

y Livic >. Janson, 12 Last, 048 . 
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VIF. Of Adjustment. 

i 

The adjustment of a loss. is. the settling and ascertaining 
the amount of the indemnity which the assured*, after all 
allowances and deductions are made, is entitled to receive 
under the policy, and fixing the proportion which each un¬ 
derwriter is liable to pay. 

An. adjustment being indorsed on the policy,, and signed 
by the underwriter, with a promise to pay in a given time, 
is to be considered as a note of hand b , but it does not require 
a stamp*. If the underwriter refuses to pay, the assured 
may declare on the policy, and give the adjustment in evi¬ 
dence (proving tire signature) as an admission of all the facts 
necessary to be proved. It is not necessary, although usual 
at this day, to declare specially on the adjustment* 1 . The* 
adjustment is only prima facie , and not conclusive, evidence 
against the underwriter. 

Hence where the witness', who proved the adjustment, 
swore that soon after the underwriters had signed it, doubts 
arose in their minds as to the honesty of the transaction. 
Lord Kenyon, C. J, was of opinion, that in such case the 
plaintiff should produce other evidence, and that shutting 
the door against inquiry, after an adjustment, would be put¬ 
ting a stop to candour and fair dealing amongst the under¬ 
writers. The court afterwards, on a motion for a new trial 
concurred in opinion with the chief justice. 

Case upon a policy of ir^uranee upon the ship Valiant 6 ,' 
and goods, “ from London to Leghorn and Naples, or 
Naples and Leghorn, both or either, with permission to join 
convoy in the Channel and to call at Gibraltar.” The plain¬ 
tiff’ declared for a total loss by perils of the sea. A broker, 
called on the part of the plaintiff, said, that he had effected 
the policy, and that it had been subscribed by one M‘Clery, 
as the defendant’s agent. That after the loss there was laid 
before the agent a translation of all the? papers which had 
come to hie (the broker’s) hands, and that' the agent might 
have examined them if he pleased, and that he signed the 
adjustment. It was then- proposed *to call M'Clery, but 

a Marsh. 529 . d Per Kenyon, C. J. in Rodgers v. 

b Hog v. Gouldney, Beawes, 310 . Lee, Mayior, Park, 1 is. 

C. J. ? s. c. 

c Per Kenyon, C.J. in Wiebev. Simp, f De Garrou v. Galbraith, Park, 118 - 

son, London Sittings after M. T. g Voller and another v. Griffiths, Lon- 

41 G. 3 . MSS. don Sating® after M. T. 41 G. 3 . 

B. R. Kenyon, C.J. MSS'. 
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Erskinc objected to it, on the ground that lie Was an inter¬ 
ested witness. Kenyon, C. J. over-ruled the objection, ob¬ 
serving, that however his concern , in *!ie transaction; might 
operate on hisj'eel frigs and affect his credit, lie did not think 
he had such an interest as to render him incompetent. 
M‘Clery was then called, who said, that he read the protest 
in a cursory manner, and that,, when he came to the average, 
observing the accounts to be correct, and not then knovying 
what lie had learned afterwards, viz. that some vitriol had 
been stowed nan improper part of the ship, he signed the 
adjustment.—Kenyon, C. J. “ When I first came into this 
couit, I was told that an adjustment was conclusive evidence 
against a defendant. My mind revolted at this proposition, 
and I then went, to the extent, co.d perhaps I hare pone far 
enough, of saying, that if there had been any fraud practised, 
or if there had been*any misconception of the law or fact 
upon which the adjustment had been made, the underwriter 
should not be absolutely concluded by it; but can I say in 
this case, that a merchant, in the city of London, when "pa¬ 
pers were laid before him, and lie had an opportunity of ex¬ 
amining them, signed the adjustment inconsidt rately ?” 
Verdict for the plaintiff.—N. The defendant was not pre¬ 
pared to prove, that the vitriol had been improperly stowed. 
See Christian v. Combe, 2 Esp. N. P. C. 48P. to the same 
efiect. 

Since these decisions, a case has occurred, viz. Herbert v, 
Champion, lCauip. N. P. C. 184, in which Lord Elieuboiougli 
has expressed a dear opinion, that sin adju'dmeut is merely 
,an admission on the suppos'd iompf the truth of certain facts 
stated, that the assured are entitled to recover; and although 
it is incumbent on an underwriter, who has once admitted 
his liability by an adjustment, to make out a strong case, yet, 
until actual payment, of the money, he may avail himself of 
any defence, which either the facts or the law of the case 
will furnish. 

In Shepherd v. Chowter, 1 Camp. N. P. C. 274. it was 
holden that an adjustment was not binding, although the 
underwriter, at the time of signing it, had an oppprtunity of 
becoming acquainted with the history of the voyage, and the 
circumstances attending the loss, his attention not having 
been drawn to the fact which discharged bis liability to the 
•assured; Lord Ellenboroiigh, C. J. observing, that the ad¬ 
justment was prima facie evidence against the defendant, but 
it certainly did not bind him, unless there teas a full dis - 
closure of the circumstances of the case : unless they were 
all blazoned to him as they really existed. But see Mr. 
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Campbell’s ndfte on this case, in which he lias shewn, tliai, 
upon principles of law, a mere adjustment is not in any case, 
or under any circumstances, conclusive, and that the utmost 
effect which can be given to it, is to transfer the burthen of 
proof from the assured to the underwriters. The doctrine 
laid down by Lord Ellenborough, in Herbert v. Champion, 
certainly supports the argument of Mr. Campbell: but the 
expressions used by his lordship in Shepherd v. Chewier, 
seem to re-establish the opinion delivered by Lord Kenyon in 
Voller v. Griffiths, and Christian v. Combe. It is to be 
lamented that on a subject of so much importance, hitherto, 
there has not been one soiemn decision, and that the law 
relating to the operation and effect of an adjustment, is still 
to be gleaned from the fluctuating opinions ol' three or four 
judges sitting at Nisi Prius. 

A ship was insured, warranted free of capture in port h . 
A letter announcing her capture stated it to be in port, on 
which the underwriter and assured adjusted; the former 
returned, and the latter received back the premium. It 
afterwards appeared the capture was not in port. Held, that 
the assured was not precluded by the adjustment and repay¬ 
ment from recovering on the policy. Whether the under¬ 
writer’s name had been struck off the adjustment, only', or off 
the policy also*. 


VIII. O/l/ie Remedy by Action for Breach of the Con- 
tract of Insurance , and herein of the Declara¬ 
tion — Pleadings—Consolidation Rule. 

The usual remedy or form of action against the insurers 
or underwriters, to recover a loss upon a policy of insurance, 
is an action ou the case, founded upon the express special 
undertaking of the insurers who have signed the policy, or 
(as it is technically called) a special assumpsit, adding a 
general indebitatus assumpsit, with the usual money counts, as 
they may become necessary,,in case the policy should he con¬ 
sidered as void, and the assured entitled to recover the 
premium. 

The policy must be stated in the declaration, and it must 
be alleged, that it was signed or subscribed with the name ot 

k lb. 


h Reyncr v. Hall, 4 Taunt. 725. 
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the insurer against whomihe action is brought that in con¬ 
sideration that* the assured had paid to the defendant* the 
premium, the defendant had undertaken to indemnify the 
assuredagainst the losses'specified in the policy; that the 
goods, wares, and merchandizes, were laden on board the ship 
to the amount of £-*--( V. e. the value insured) (36) ; and 
further it must be alleged, that the plaintiffs were interested 
(37) therein, unless the insurance be on a foreign ship, in 
which case an averment of interest is not necessary (38). 


(36) . In an action on a policy of insurance on indigo and bale 
goods, after setting out the policy, it was averred in the declaration, 
that divers goods were loaded on .board, and that the policy was 
made on the said goods ; on special demurrer, because it was not 
avened, that the goods stated to have been loaded on board were 
indigo or bale goods, the court observed, that the allegation in the 

. declaration, that the policy was made on the goods put on board, 
completely answered the objection taken, since that could not be 
true, unless indigo or bale goods were loaded on board, which it 
would be necessary for the plaintiff to prove at the trial. De 
Symons v. Johnston, 2 Bos. & Pul. N. R. 77. 

(37) Tt is immaterial to aver interest at any day previous to the 
commencement of the risk. In a declaration on a policy on freight, 
if it be' averred, that the plaintiff wasyinlerested at the time of the 
ship’s sailing, or that the policy was .made on a certain day, and 
that afterwards- on a subsequent day the plaintiff acquired an in¬ 
terest, it will suffice. Per Cnr. Rbind v.* Wilkinson, 2 Taunt. 242,3. 

Joint owners of property insured fo$ their joint use aud on their 


own account, cannot recover uporya Coupon the poliey averring 

the interest to be in one of them onlv*. 

v . * 

(36) Whether, in such case, it may be necessary that any alle¬ 
gation as to the property of the ship should be made on the part of 
the plaintiff, or whether it be not incumbent on the defendant to 
shew that the property is pot’insurable within the statute 19 G. 2. 
c. 37. s. 1. is a question which has not been.solemnly decided. In 
several cast s, where actions have been brought on foreign ships, 
averments as to the property have been inserted j n the declaration, 
in Craufj|rd v. Hunter, 8 T. R. 15. it imsi averred, that the ships 
insured Were not belonging to hi9 inaie$f»2jbr any of his subjects, 
before or at the liin^of making the poEo0^t at the time of the loss. 
In Nantes v, Thompson, 2 Erfst, 385. tneayerment was, “ that the 
ship was not at the time of effecting the policy, nor of the hap¬ 
pening oft he lass,*«or af any other time, the'property of the king, 
or any of his subjects.” In neither, of these cas'es was any ob¬ 
jection made to the form of the averments; but in Kellner v, Le 
Mesurier, 4 East, 396. (where an insurance was made in England 


* Bell v.Anslcy, 16 East, Ml. 
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The declaration then proceeds to state, that the property 
insured was lost, and by what means it was lost, so as to 
bring the case within some or one of the perils specified in 
-thd policy, and thereby intended to be insured against; as by 
the barratry of the master or mariners, &c. 

It is necessary to shew who are the real contracting parties; 
and to describe truly the interest on which the policy is 
effected. Therefore if A. and -B., jointly interested in a ship, 
effect an insurance, and there be two counts, the one averring 
interest in A. ami the other averring interest m B., the 
plaintiff can recover ou neither count 1 . 

If the plaintiff should allege in the declaration m , that there 
was a total loss, and lay his damages accordingly, evidence of 
a partial loss will maintain the declaration, and plaintiff may 
recover the amount of his real loss. 

The two insurance companies, namely, the Royal Exchange 
and the London Assurance, having been in consequence 
of the stat. 6 G. 1. c. 18. incorporated by several charters 
granted, and having a common seal affixed to all their con¬ 
tracts, the proceeding against these companies must he by 
action of debt or covenant.' 

If there has been a double insurance (39), then it will be 


1 Cohen v. tlaiuiain, r> Taunt. nil. in i> Burr. yo-t. 1 BI.it. 198. 


on the ship Princess Louisa, lost or not lost, “ at and from Lisbon 
to Cadi?:, &c.”) the avermeift being that the ship was not at the 
time of making the policy, nor of the happening of tile lo»s, the 
property of the king, or any of his subjects, there was a special de¬ 
murrer, assigning for cause, that the declaration did not contain 
any averment of interest, and that it did not appear that the ship, 
at the time of her departing from Lisbon, or at the beginning of 
the adventure insured, was not the property of the king, or any of 
his subjects. It was contended, on the part of the plaintiff, that 
supposing the allegation in question tp be insufficient, yet it might 
he rejected as surplus^gy, for it was not necessary to make any 
allegation at all on the* libject, and that the.ouus lay on the de¬ 
fendant to shew, that' the property was not insurable in virtue of 
the provisions introduced by the statute 19 G. 2. c. 37. s. I. The 
court being of opinion in favour of the defendant, on another 
ground of objection, declined the consideration of the question as 
to the averment. 

(39) Double insurance is, where there are two insurances made 
by the same person on the same risk, whereby the assured proposes 
to receive the same sum twice for the same loss, or, in other words. 
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propef to consider against which of the underwriters (as the 
best man, or in the best circumstances) the action shall be 
brought. 


Of the Pleadings. 

The action of assumpsit being that form of action which 
is most usually brought upon policies of assurance, the de¬ 
fendant may of course plead any plea which the law permits 
to be pleaded to that action - r hut as the grounds of defence, 
which are most usually insisted on by the insurers, go to the 
disaffirmance of the contract, and consequently may be given 
in evidence under the general issue, non assumpsit, it rar« ly 
happens that any other plea is pleaded. This plea puts in 
issue, every material allegation in the declaration. 

The actions of debt and covenant (which are the only 
forms of action which can he adopted in cases where the two 
insurance companies are defendants; not admitting by the 
rules of the common law of any plea like non-assumpsit, 
which will put in issue the whole declaration, (for non est 
factum only puts in issue the due execution of the deed 
declared on,) it has been expressly provided by stat. 11 G. 1. 
c. 30. s. 43. “ that in* all actions of debt against either of the 
said corporations, or upon any policies of insurance under 
their common seal, it shall be lawful for them to plead gene¬ 
rally, that they owed nothing to the plaintiff in such action ; 
and in actions of covenant upon such policies to plead gene¬ 
rally, that they have not broke the covenants in such policy 
contained, or any of them. And if issue be joined thereupon; 
it shall be, lawful for the jury, if they see cause, to find a 
verdict for the plaintiff, and to give such part only of the sum 
demanded, if in debt, or so much damages, if in covenant, as 


a double satisfaction. The policy of the law, however, will permit 
the recovery of a single satisfaction only. But although the insured 
is not entitled to two satisfactions, yet in an action upon the first 
policy, lie may recover the whole sum insured*. Whether in such 
case the first insurers may recover a rateable satisfaction from the 
other insurers seems to be a vexata queestio +, See further on the 
subject of double insurance, Godiu v. London Assurance, l Burr* 
489. 1 Bl. II. 103. 

* Newby v. Read, l Bl. R. 416. , 

t Aff. Newby V. Read, ubi sup. Rogers v. Davis, Be awes, 942. Davis v. 
Gildart, all decided at N. P. by Ld. Mansfield. Neg. African Comp. v. Bull, 
l Show. 13S. 
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it shall appear to them, upon the evidence, such plaintiff 
ought in justice to have.” 

Consolidation Rule. 

In actions upon a policy of assurance against several under¬ 
writers", the court, by consent of the plaintiff, will make a 
rule, oh the application of the defendants, which is called the 
consolidation rule, for staying the proceedings in all the ac¬ 
tions except one, upon the defendants undertaking to be 
bound by the verdict in that action, and toqxiy the amount 
of their several subscriptions and costs, in case a verdict shall 
be given therein for the plaintiff. This rule, though at¬ 
tempted before without success, was introduced by Lord 
Mansfield into general use, to avoid the expense and delay 
arising from the trial of a multiplicity of actions upon the 
same question; and if the plaintiff will not give his consent, 
the court have the power of granting imparlances in all the 
actions but one, till the plaintiff has an* opportunity of pro¬ 
ceeding to trial in that action. On the other hand, if the 
plaintiff consent to the rule, the court will make the defend¬ 
ants submit to reasonable terms, such as admitting the po¬ 
licy, producing and giving copies of books and papers, and 
undertaking not to file a bill in equity, or bring a writ of 
error. 

The plaintiff having brought actions against the defend¬ 
ant, and several other underwriters, upon a policy of insur¬ 
ance 0 , a consolidation rule was obtained, by which it was 
ordered that the several parties should be bound by the ver¬ 
dict to be given in a cause of Aylwin v. Wylie. That cause 
having been tried, and a verdict found for the plaintiff, the 
defendant brought a writ of error: but, having omitted to 
put in bail in error, within due time, the plaintiff took out 
execution. The defendant in the present action then 
brought a writ of error, and put in bail, notwithstanding 
which the plaintiff 'moved for leave to sue out execution 
against him. The court refused the application, Sir J. 
Mansfield observing, that the form of the consolidation rule 
decided this motion, which was, that the proceedings in the 
several causes should be stayed, and that the parties should 
be bound by the verdict to he given in the cause of Aylwin 
v. Wylie, if that should be to the satisfaction of the judge 
and the court. How then could the court say, that this rule 
deprived the defendants in any of the actions, from bringing 

n Tiller* Prac. p. 532, 3. e<l, 2d. 557- «?d, o Aylwin v. ravine, 2 N. R. 430. 

3d. 
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writs of error ? It was admitted that, in the action, tried, 
the defendant wits entitled to bring a writ of error. ' Then 
why should the otherdefendants be precluded ? It was con¬ 
tended, however, that as the defendant in the action tried had 
been prevented, by a blunder, from rendering his writ of 
error effectual, that blunder should affect the other •defend¬ 
ants. But there was nothing in the rule to authorise that 
position; the order related solely to the verdict. 


IX. Of the several Grounds of Defence on which the 
Insurer may insist: ¥ 

3. Alien Enemy. 

Q. Illegal Voyage or illegal Commerce. 

3. Misrepresentation. 

4. Breach of Warranty , 

r l. Time of sailing. 

2. Safety of a Ship at a particular. 

Express ^ Time. 

3. To depart with Convoy , 

4 . Neutral Property . 

Not to deviate. 


Implied 

5. Re-assurance. 

6. Wager Policy . 


Seaworthiness. 


1. Alien Enemy . 

„ , <• 

*■ » ' iX • 

If the parties interested in the insurance become alien ene¬ 
mies before the loss happens, this may be pleaded to an ac¬ 
tion brought in the name of the British agent who effected 
the insurance?. But where parties interested became alien 
enemies after the loss happened, though before action com¬ 
menced, it was holden that the British agent, who effected 

' p Braudon v< Nesbitt, 6T. R. S3. 
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the insurance, might recover against the underwriter, who 
had only, pleaded the general issue'h 

2. Illegal Voyage , or Illegal Commerce . 

Another ground of defence is, that the voyage insured was 
prohibited by law, or that the goods insured were intended 
for carrying on an illegal commerce. In neither of these 
cases can an action be supported against the underwriter for 
non-performance of the contract of insurance. 

The circumstance of the underwriter having been apprized 
of the illegality of the voyage or trade is wholly immaterial, 
but, in order to render the insurance illegal, it is necessary that 
the illegality should exist during the course of the voyage in¬ 
sured. IJcnce, a policy on goods purchased with the proceeds 
of an illegal cargo is binding'; and, in like manner, the as¬ 
sured may recover on a policy, although the ship, in a prior 
voyage, had been guilty of some transgression for which she 
was liable to be seized 5 . 

Trading with an enemy*, without the king’s license, being 
illegal, the law will not enforce a contract of insurance made 
for the protection of such trade. But it is legal to trade with 
the subjects of an enemy’s country by the king’s license 11 . If 
it be provided in such license, that the party acting under it 
shall give bond for the due exportation to the places proposed 
of the goods intended to be exported to such country, and 
they are exported without such bond having been given, such 
exportation is illegal, and the owners cannot recover on a 
policy to protect the goods. If a license to export and deliver 
goods to an enemy’s country be granted for a limited time, it 
is not sufficient, that the goods were shipped before the expi¬ 
ration of the time, the ship not sailing until after that time. 
But if the adventure licensed be bona lide prosecuted, within 
a part cSf the time limited, it will not become illegal, because, 
by some accident, * the voyage was protracted beyond that 
period*. 

Trading to the East Indies, in contravention of the stat. 
9 & 10 VV. 3. e. 44; (whereby a monopoly is vested in the 
East India Company), is illegal, and consequently policies on 
ships engaged in such trading Are voidV 

q Flindt v. Waters, 15 East, 960 . See u Vandyrk v. Whitmore, i East, ,475. 

also Harman v. Kingston, 3 Camp, x Scbroeder v.Vaux, is East,53. 

N. IV C. 153 . S. P. y Camden v. Anderson, GT. R. 793. 

i- Bird v: Appleton, a T. 11.50 2. Affirmed on error in Exclt. Clir. 1 

a S. C. Bos. & Pul. 379 . 

t Poits v. Bell, a T. R. 54S> * 
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Whenever the .crown, for purposes of state policy and 
public advantage, licenses a description of trading with an 
enemy’s country, which would otherwise be unquestionably 
illegal, such commerce must be regarded by all the subjects 
of the realm, and‘by the courts of law as legal, with all the 
consequences of its being legal; one of which consequences 
' is a right to contract with other subjects of the country for 
the protection of such property iu the course of its convey¬ 
ance to its licenser! place of destination, though an enemy’s 
country, and for the purpose of being there delivered to an 
alien enemy as consignee or purchaser*. 

A. a Spaniard by birth*, who had been domiciled as a mer¬ 
chant in England for several years, having purchased and 
shipped goods in a neutral vessel, on account of a correspon¬ 
dent, a native of, and resident in Spain, obtained,a license 
from the British government for the vessel to proceed with 
her cargo on a voyage from an English port to a port in 
Spain. A. effected a policy on the goods, which was in the 
usual form, and stated to be made by A. “ as well in his own 
name as in the name of any person to whom the same might 
appertain.” The vessel, in the prosecution of the voyage, 
was captured by a French privateer, and carried into a port 
in Spain, where the vessel and cargo w ere condemned. At 
the time of the capture and condemnation, France and Spain 
were co-belligerent allies at war with England. A. having 
brought an action on the policy, averring interest in the pur¬ 
chaser, it was holden, that A. was entitled to recover, and 
that the action was well brought in his name for the be- 
nefit of the purchaser; that the legal result of the license was, 
that not only the plaintiif, the person licensed, might sue in 
respect of such licensed commerce in an English court of law, 
but that the commerce itself was to be regarded as legalized 
for all purposes of its due and effectual prosecution. That 
for the purpose of the licensed act of trading (but to that ex¬ 
tent only) the person licensed was to be considered as virtu¬ 
ally an adopted subject of this country, and his trading, as far 
ns the disabilities arising out of a state of war were concerned, 
was British trading; that the plaintiff and the Spanish pur¬ 
chaser of the cargo were actually privy to the objects of the 
British government, and acting in furtherance thereof, and in, 
direct opposition to the law's and policy of their own country, 
and that it could not be contended to be illegal to insure a 
trade carried on in contravention of the laws of a state at war 
with us, and iu furtherance of the policy of our country and 
* 

%■ Usparicha v. Noble, 13 East, 333 . a Usparicha v. Noble, B. R. H. 51 G. 

3 . 13 East, 333. 
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its trade, and which this trade in question, sanctioned as it 
was by liis majesty’s license, must be deemed to have been. 

In Mennett v. Bonham, 15 East, 495, and Flindt v. Crok- 
att, 15 East, 522, which were argued in R. E. T. 52 Geo. 
il. the authority of the preceding decision appears to have 
been doubted. These latter cases have been reviewed in a 
Court of Error; and the judgment of B. It. has been reversed. 
See 5 Taunt, til 4. See also Anthony v. Moline, 5 Taunt. 
711; and Bazett v. Meyer, 5 Taunt. 824. 

A license" granted under an order in council to II. S. (a 
British resident merchant), permitting a vessel bearing any 
flag, except the French, to proceed in ballast from any port 
north of the Scheldt to Archangel, there to load a cargo of 
such goods as are permitted by law to be imported, and pro¬ 
ceed with the same to a port in the united kingdom, was con¬ 
sidered as not confined personally to II. S., or any particular 
class of *pcrsons h : and therefore, where Russia# subjects at 
Archangel, who were alien enemies, had shipped goods under 
such license for the purpose of being brought into this coun¬ 
try : it was held, that they were protected by it; and an in¬ 
surance made for their benefit w.as legal. 

A license to I. II., of London, merchant, on behalf of him¬ 
self and other British or neutral merchants, to import a cargo 
from certain limits, within which an enemy’s port is situate, 
in any vessel, bearing any Hag except the French, will protect 
a ship trading from that port, in which ship l. H. and an alien 
enemy are jointly interested*; and therefore such interest 
was held insurable. * 

By virtue of a treaty of commerce entered into between 
Great Britain and the United States of America (40), the citi¬ 
zens of the United States may carry on trade between the 
British territories in the East indies and the United Slates, in 


b Robinson v, Toitrny, 1 M. & S. 217. ject was discussed again in Rucker 
S. P. Same v. Clieesewriglit, ib. 220. v Ansley, B. R. Sittings at Sci jeauts’ 
recognized in IluIIman v, Whit- I1111, before E. T. 56 Geo. 3. 
inoie, :i 31. &S, 34 o. The same sub- c Hagedurn v. Reid, 1 M. & S- /v67- 


(40) This treaty was entered into on'the 1 . 0 th of November, 
1704, ratified .by the United States on the 14th of August, 1705, 
and by his majesty on the 28th of October in that 5 ear, and retro¬ 
spectively confirmed by parliament. See tint. 137 Geo. 3. c. 97- 
The articles of this treaty, relating to the subject now under con¬ 
sideration, will be found in a note to the report of V* ilsou v, 
ryat, 8 T. R. 33, 
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articles not entirely prohibited. It is not necessary that 
this trade should^ be a direct and immediate trade from the 
United States to the British territories' 1 ; it maybe carried 
on circuitously through any country in Europe, including 
Great Britain. A natural-born subject of Great Britain, ad¬ 
mitted a citizen of the United States of America, either before 
or after the declaration of American Independence, has been 
considered as a citizen of the United States/within the mean¬ 
ing of the above-mentioned treaty, and as such entitled to the 
commercial privileges thereby granted. Hence a policy of 
insurance, effected by or in favour of such adopted citizen of 
the United States, for the protection of such circuitous trade, 
is valid. * 

A natural-born subject of this country, domiciled in a fo¬ 
reign country, in amity with this, may lawfully exercise the 
privileges of a subject of the country where he is domiciled, 
to trade with another country in hostility with this* 6 ; there¬ 
fore where plaintiff', a British-born subject domiciled in .Ame¬ 
rica, eff ected a policy of assurance on ship, freight, an /goods, 
at and from Virginia to any ports in the Baltic, and the ship 
was captured in her way to Elsineur, in Denmark; Denmark 
being in amity yrlth America, but at war with this country: 
held, that the plaintiff was entitled to recover. 

Although insurances upon goods, the exportatiori or im¬ 
portation of which is prohibited by the law of England, or by 
the law of nations, be illegal, yet Where the prohibition is 
founded merely on the law of a foreign state, the insurance 
will be valid; because one nation never takes notice of the 
revenue laws of another'. 

The mere circumstance of an alien 6 , residing in an enemy’s 
country will not invalidate an insurance effected by him on 
goods to be delivered at a neutral or friendly port. 

Though a state may be in the military possession of one 
of two belligerents, that will not constitute her subjects ene¬ 
mies to the other belligerent, if the ^sovereign power of the 
latter chooses to permit a continuance of commerce with 
them 1 *; thqrefofe, where an insurance was effected on pro¬ 
perty, shipped m this country, on accdigit of persons who 
were domiciled at Hamburgh, at a time when that country 
was in tjiet possession of French troops, the seriate continu¬ 
ing to exerciste the powers of civii government, in the same 

’ ’ • JX ‘ 

d Wifaon ▼ . Marry at, 8 T. It. 31. AT* f Planche ▼. Fletcher, 

finned on error in the Rxtlieq. Ch, g Bromley v. Hescltine^ l/Camp. N. 

l Bos & Pn|. 4 atf. „ * P. C 75 . 

e Beil v.Reid, 1 M. 4t S* 726 . h Hagedornr. Bell, lM.&S,450. 
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manner as before: held that the assured'Were entitled to re¬ 
cover for a loss which happened in the course of a voyage 
permitted by his Majesty’s orders in council. 

Where a particular trade is prohibited by .express statute, 
insurances made for the protection of such trade arc illegal 1 . 

The owners of a vessel, who by performing the legal 
stipulations of a charter party, provoke confiscation by the 
illegal and piratical act of a foreign state, do not thereby avoid 
their assurance k . 

Trading in contravention of a proclamation, whereby an 
embargo is laid on, in time of war, is illegal; and consequently, 
an insurance upon such trade, even when carried, on by a 
neutral 1 , is void. 

If a vessel brings hither from an hostile country, under a 
license, a cargo of enumerated goods, and also certain other 
goods not licensed, the insurance on the licensed goods.is not 
thereby vitiated m . & , 

If there be an infirmity in any part of an integral voyage, 
it will make the whole illegal, so that the insured cannot re¬ 
cover upon a policy on any part of it n . So if a party insure 
goods altogether in one policy, and some of them are of a 
nature to make the voyage illegal, the whole contract is illegal 
and void. 

A policy was effected on goods to be thereafter specified to 
a certain amount 0 ; by the specification it appeared that the 
goods consisted principally of hardware, but partly of naval 
stores, the exportation of which was prohibited, under pain 
of forfeiting the stoics, treble their value and the ship. It was 
holden, that the exportation of the stores being illegal, all 
contracts for protecting the stores so exported were impliedly 
avoided; that the policy was one entire contract on goods to . 
be thereafter specified, to which the underwriters subscribed; 
and the subsequent specification by the assured could not 
alter the nature of the contract with respect to the under¬ 
writers, so as to sever that which was originally one entire 
contract. 


i Johnston v. Sutton, Dong. 254 . 
k Sewell v. Roy. Ex. Ass. Comp. 4 
Taunt. 856. 

1 Delniada V. Motteux, Park, 334 . 
in Piescheil v. Allnutt, 4 Taunt. 7 Q 2 . 
See i M. fls S. 450 . 

n Admitted! tar Xd.'Kenyon, C. J. in 
Wilson y. Marryat, $ T. R, 46 . and 


expressly laid down by the same 
learned jndge in his charge to the 
jury, in Bird v. Pigou, London Sit¬ 
tings after H. T. 40 G. 3 . B. R. 
MSS 

o Parkin v. Dick. 9 Camp. N. P, C. 
921. 11 East, 5QJ. S. C. 


VOL. II. 
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3. Misrepresentation , Concealment , and Suppression. 

The allegation of a falsehood? or misrepresentation, (though 
by mistake* 1 ,) or, the concealment and suppression 1 of the 
<■ truth, as to a faint or circumstance material to the risk , either 
by the assured or his agent 8 , is considered as a fraud on the 
underwriter, and consequently wjli vacate the policy or annul 
the contract from the beginning. Hence the underwriter may 
avail himself of this ground of defence, even where the loss 
arises from a cause wholly unconnected with the fact or cir¬ 
cumstance misrepresented*. 

.Goods were insured as the goods of a Hamburgher, who 
an ally, and the goods were, in fact, the goods of a French¬ 
man, who was an enemy; this was holdep by Holt, C. J. to 
' be airaud' 1 . 

where a, letter had been received*, stating that a ship 
sailed on the 24th of November, after which an insurance was 
.made, and the agent of the assured told the insurer, that the 
ship sailed the latter end of December; this was holdcn by 
Lee, C. J. $ ' be a fraud. 

So where a.ship was insured in London, on the 30th of 
January L on a voyage from New York to Philadelphia, and 
the broker represented the ship to be sate in- the Delaware, 
on the 11th of December, whereas in fact it was lost in that 
river op the 9th of December *, it was holden, that as the 
representation v. as false in point of fact, and as it related to a 
material circumstance, namely, the safety of the ship at if 
certain time, the contract was annulled; and although it 
appeared that the assured, at the time, believed the repre¬ 
sentation to be true, yet the court were of opinion that this 
did not vary the case; for it was iucumbent on the assured to 
make a fair and true representation, and if he represented 

• material facts to the underwriter, without knowing the truth, 
he took the risk,on himself (4l}f 

* * * , ' 

j# Skinri ,127. Roberts v. Founercau, t Pet. Lee, C. J.. in Seaman v. Fone- 

I*aik,'i 76 reatf, &tr. nsii. 

tj MftcdowaU v. Fraser, Doug. 2C0. 11 Skin. 327 . 

r fie C° stfl v - Scandret, 2 P- Wins, x Roberts„v. F#»nereau, London Sit- 
N /j 70 " Hodgson v- Richardson, 1 Bl. ' tings afti?r Tian. 1742.. Park, 176 . 
aOa- Rmcliffe v.Shoolbred,Park, y MacdewaU v. Fraser, Dong. 260 . 
v.J^lover, 1 Bos. Sc, Pul. . Sea alsoSttfrart v.Dunlop, 4 Bro. 

K. R. 14. . . P. C. 483 . Tomlin^jaf,;' 

m Fitzlierbort v. Mather, j T. R. 12 , * 

. . . i^_ 

(#) It Ttas' said by LdVd Mansfield, in Barber v. Fletcher, 
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The same rule holds*, where the misrepresentation is made 
by the proper agent of the assured, although the assured be 
not guilty of any improper conduct; for the act, of the agent 
binds the principal, and it will be presumed, that the principal 
knows whatever the agent knows. 

In a case where the word expected was used, as that the 
vessel insured was expected, to set sail at such a time, this 
was holden not to amount to a representation 4 . 

A representation by the owner of goods insured as to the 
time of the ship’s sailing is matter of "expectation, and if 
made bund fide ^does not conclude him b . 

In effecting a .policy, of insurance from Russia to this 
country while tip ship was on the outward voyage, the 
broker represented to the underwriters that a cargo ms ready 
for her t and she toas sure to be an early ship. Held c , that 
this amounted only to a representation of what was expected 

7 lfitzberbert v. Mather, l T. R. ] 2 . c Hubbardv. Glover, 3 Camp. N. P.C. 
a Barber v.'Fletcher, Doug. 305. 313. 

b Bowden v. Vaughan, io East, 415. 


Doug. 306, that it had been determined, in a variety of cases*,, 
that, a representation to.the first underwriter extended to the others. 
“ By an extension of an equitable relief, in cases of fraud, if a 
mail is a knave with respect to the first underwriter, and makes a 
false representation to him in a point that is material} as where, 
having notice of a ship being lost, he says she was safe, that shall 
affect the policy with regard to all the subsequent underwriters 
who are presumed to follow: the first.” Per Lord Mansfield, C. J. 
in Pawson v. Watson, Cowp. 789. Agreeably to this doctrine, the 
Court of King’s Bench, in a recent case of Marsdeu v. Reid, 
3 East, 573. intimated an opinion, that where it appears that a ma¬ 
terial fact has been represented to the first underwriter, to induce 
him to subscribe the policy, it shall be taken to be made to all the 
rest without the necessity of repeating it to t?ach f . A representa¬ 
tion made by an insurance broker, when 'the names of the under¬ 
writers are put upon a slip, is binding on the assured, unless there 
is evidence of its being &ftered or withdrawn between that time and 
the execution'.of the policy. Edwards v. Footner, 1 Camp. 
N. Bk C. 530. The authority of the broker is revocable even after 
the underwriters have signed the slip, and until they have actually 
subscribed thepolicy. Warwick v. Slade, 3 Camp. N. P. C. 127. 

* <i.JF,i^ebe any in the printed books? * • * - - 

t But ar$pr«8eutation made to any underwriter, except the firstj is not to 
bo considered^* made to mibsequentundef writer*. JJeii'v. Csrstair^e Camp- 
N# P* Co 543* ** *■ 

• *• two 
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on the part of the assured, and that the underwriters were 
liable, although from the delay in beginning to load the cargo, 
the voyage home was turned from a summer to a winter risk. 

A representation, as it does not form any part of the 
'Written policy, requires only to be substantially performed. 
It is distinguishable in this respect from a warranty, which 
being part of the policy, must be strictly performed. 

Insuring a ship by an English name does not amount to a 
warranty, or a representation, that she is an English ship*. 

A merchant having received intelligence* that a ship de- 
sdribed like his was taken, insured her, without giving any 
information to the insurers of what he had heard; it was 
holden, that the concealment was a fraud on the under¬ 
writers. 

So where in an action on a policy of insurance of a ship 
On a voyage from Lisbon to London*, it appeared that the 
plaintiff had, on the 24th of November, received information 
of the ship having sailed on the 8th; it appeared also, that 
another vessel, which had sailed at the same time with the 
ship insured, had arrived in safety; after which, viz. on the 
2d of December-, the plaintiff had effected the insurance in 
question, without making any disclosure to the underwriter; 
it was holden, that there was a concealment of circum¬ 
stances sufficient to avoid the policy. But where a broker, 
in pursuance of instructions previously received from Sunder¬ 
land, effected a policy at Lloyd’s, at a time when a letter lay 
on his table at the coal exchange unopened, announcing the 
ship’s loss T . Held, that the conduct of the broker did not 
avoid the policy ; for he had a right to presume that he had 
possession of all the information on which he was to effect 
the policy. 

In an action on a policy of insurance 1 *, on goods on board 
the ship W. from Berderygge to London, it appeared that the 
shippers, on the 30th of November, 1802, wrote to the 
plaintiffs, who were the consignees, in these words, “ I think 
the captain will sail to-morrow; but should he not be arrived 
in your port, you will be so kind as to make the insurance aa 
low as you possibly can, for my account.” This letter having 
“been received by the plaintiffs on the 13th of December, they 
affected a policy on the next day, without communicating 

d Clapliara v. Co|ogan, 3 Camp, i 1\I‘Andrew v. Bell, jJEap. N. P. C. 

JN. jP.C. 382. 373 . , 

t ne tjonta v, Scandret, g P. \Yma, g Wake v. Atty, 4 Taunt. 4J)3. 

170. r ' h Willes v. Clover* 1 Boa. fc Pnl. N. 

> * 11. 14. 
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the letter to the underwriters. It was also proved, that it was 
not the custom for ships to sail from Berderygge to London 
without a fair wind; that the voyage was often performed in* 
four or five days, and wlieirt.be weather was not very favour¬ 
able, in about ten days. The ship W. did not in fact sail 
until the 24th of December. The jury found a verdict for 
the plaintiffs. ()n a motion for a new trial, it was contended, 
that as the ship did not sail until ten days after the policy was 
effected, the risk was in no respect varied by the concealment 
of the letter; that unless, the circumstance concealed would 
vaiy the amount of the premium, the concealment would not 
vitiate the policy; that the expectation of the shipper in this 
case, which was not realized by the sailing of the ship at the 
expected time, was not material, anti therefore need not be 
communicated to the underwriters. But Sir J. Mansfield, 
C. J. conceived that the letter was material to be communi¬ 
cated to the underwriters, in order that they might have an 
opportunity of exercising their judgment in settling the 
premium. Had it not been for the opinion of the jury, he 
should not have entertained the least doubt upon the subject. 
But though great respect was due to their opinion, still he 
thought their judgment had been too hastily formed, and that 
the case ought to be reconsidered (42). 

Where the plaintiffs effected a policy of assurance on wines, 
from Oporto to London, on the 12th of November, atwhieh 
time they were in possession of two letters from their corre¬ 
spondents gt Oporto; the first of which, dated 11th of 
October, stated thus; “ Wc are loading the wine's on the Stag, 
captain Wheatley, who pretends to sail after to-morrow 
the other, dated the 13th of October, euclosed the bills of 
lad : ng- which were filled up “with convoy;” which letters 
the plaintiffs did not communicate to the underwriters; held 1 
that it was a material concealment. 

“ The reason’of the rule which obliges the party to dis- 


i Bridges and others v. Hunter, j M. &S. is. 


(42) The nature of *his work will not permit the insertion of all 
the eases relating to roncealfhent; neither is it necessary, since the 
reader will perceive that they are cases depending wholly on their 
own special circumstances., if he is desirous of pursuing the sub¬ 
ject, he may peruse the following cases; Searnun v. Fonereau, Str, 
Carter v. Boehm, ? Burr. 1905. 1 Bl. R. 504. Webster 
v. Foster, 1 Eap, N. i\ C. 407 . Littledale v. Dixon, l Bos.& Pul. 
N. It. 151. .Kreeiand v, Glover, 7 East, 457. Lynch y. Hamil¬ 
ton, 3 Taunt. 37 , Bell v. Bell, 2 Camp. N. P. C. 47p. 
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close*, is to prevent fraud, and encourage good faith; it is 
adapted to such facts as vary** the nature pf the contract, 
which one privately knows, and the other is ignorant of, 
and has no reason to suspect.” The question, therefore, in 
cases of this kind is, ** Whether there were, under all the 
circumstances, at the time the policy was underwritten, a 
fair statement or a concealment, fraudulent, if designed, or, 
though not designed, varying materially the object of the 
policy, and chaugiug the risk understood to be run ?” 

Information respecting the subject matter of warranty, 
either express or implied, need nbt he. communicated to 
the underwriter, unless there be a specific request on his 
part for such information. 

Hence in the case of Shoolbred v. Nutt, Park, 229. a. 
where the owner had received letters from his captain the 
day before lie effected the insurance, stating, that the ship 
had arrived at Madeira, but was very leaky, and that the 
pipes of wine had been half covered with water, which let¬ 
ters were not communicated to the underwriters; Lord 
Mansfield told the jury, “ That there should be a represen¬ 
tation of every thing < elating to the risk which the under¬ 
writer has to run; except it he covered by'a Warranty.' It is 
a condition, or implied warranty, in every policy, that the 
ship is seaworthy,, and therefore there need be no represen¬ 
tation of that. If she sail without being so, there is no valid 
policy.; Here.the leak was stopped before she sailed from 
Madeira, and she sailed in good condition from thence, and 
there is ho occasion to state the condition of a ship or cargo 
at the end of the former voyage.” Verdict for plaintiff. 

'.So where km action on a policy of insurance upon a 
ship from Trinidad to London 1 , it appeared that the assured 
* bad received a letter from his captain, informing him that he 
had been obliged to have a survey oil the ship at Trinidad, 
on account of her bad character , but the survey, which ac¬ 
companied the letter, gave the ship a good character; it was 
, holden, that the concealment of the letter and survey from the 
underwriter, did not vacate the policy, inasmuch as the 
assured impliedly warranted the ship to be seaworthy, and it 
did not appear that he had concealed any circumstance re¬ 
lative to the seaworthiness of the ship, or that at the time of 
effecting the policy he knew of.any fact which gendered her, 
with reference, to the risk, otherwise than sea^wq^^f^ 


k perfol. Mairsfi£j<Jj C. J. in qarfer , 1 judgment in Haywood v. Rodgers, 
v. ,•» Burr. 1905 . citMfejy 4 Easq/OQU. 

lit-: Ell ctoftofough, G. J. delivering A Haywood v. Rodgers, 4 l£ast, 590 . 
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It will bo presumed that the underwriter is acquainted 
with the usage and circumstances of the branch of trade to 
which the policy relates®, and consequently the assured is 
not bound to make a disclosure thereof; as c. g. upon an 
insurance on an East India voyage, the underwriiers arc 
bound to know the course of the" East India Company’s 
charter-parties and trade, and that the ship’s destination is 
liable’to be changed after the policy is effected 0 . If the 
usage of the trade is general, it is immaterial for this purpose 
that it is not uniform 0 . - 


4. Breach of Warranty; 


Express 


r 1. Time of sailing. 

3 2. Safety of Ship at a particular Time. 
\ 3. To depart toith Convoy. 

*4. Neutral Property. 


Implied \ J* 


Not to deviate. 
Seaworthiness. 


A nolher ground of defence which may be taken by the 
underwriter to defeat the action, is the non-compliance with 
a warranty, either express or implied. 

hi very warranty incorporated in the body of the policy, or 
appearing on the face of the instrument, c. g. m the margin p , 
or at the bottom of the policy’, or iuserted in any print or 
writing, which by reference incorporated with the policy % 
must be strictly and literally complied with (43) *, and in this 
respect it is distinguishable from a mere repiesentation t which, 
if it be substantially fulfilled, it is sufficient. 

The most usual kinds of wananties, inserted in policies, 

♦ 

»n Vallanre v, Dewar, l Camp. N. P.C. o See cases in note m. 

.V> 3 . Ougier v. Jeuoinas, ib 505 . n. p Bean v. Stuparf, Doug. ]], DcIIalin 
Kingston v*. Knibbs, xb. aos. n, v. Hartley, 1 T. R. 343 . 

Moftou v. Atkius, 3 Camp. N. P. C. q 3 T. R. 360 . 

200. , r Worsley v. Wood, 6T.R.710. Rout- 

11 Giant v. Paxton, 1 Taunt. 463. ledge v. Burrell, 1 H. Bl. 254 . 


(43) ” A warranty in a policy of insurance is a condition or a 
contingency, and unless that be performed, there is not any con¬ 
tract. Ik »s perfectly immaterial for what purpose a warranty is 
introduced; but being inserted, the contract does not exist, unless it 
be complied with.” Per Lord Mansfield, C- J- 1 T. R. 

343, THe very meaning of a warranty is to preclude all 

questions, whether it has been substantially complied with; it must 
he literally so. 1 * Per Ashhurst, J. 1 T. R. 340. 
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are, 1. As to the time of sailing. % The safety of the ship at 
«» particular time. 3. Departing with convoy, 4. That the 
thing insured is neutral property. 

I shall proceed to consider the nature of these warranties 
in the preceding order. 

Express Warranty. 1. Time of sdiling. —A ship, which 
was insured at and from Jamaica to London, warranted to 
have sailed on or before a particular day , with a return of 
premium in case of convoy®, sailed before the day from the 
port of her ladings with all her cargo and clearances on board, 
to the usual place of rendezvous at another part of the island, 
in ordfer to join the convoy which then lay ready, where she 
arrivetl in safety, but was detained there by an embargo be¬ 
yond the day. It was holden, that although the place of 
rendezvous was out of the direct course of the voyage, yet, 
as the ship, when she sailed from the port of lading, had not 
any view or object but to. make the best of her way to 
England, and as she did not go to the place of rendezvous 
for any purpose independent of the immediate prosecution of 
her voyage, the voyage began from the port of lading, and 
consequently the warranty had been complied with. 

A French ship was insured “ at and from Guadeloupe to 
Havre*,” warranted to sail on or before a particular day. The 
ship took in hercompleat lading, and all her clearances, at 
Point-a-Pitre, and sailed thence, before the clay for Basseterre, 
a condition having been inserted in one of the clearances, 
that the ship should pass that way to take the orders of 
government, and the captain also expecting, in consequence 
of a notice which had been given by his governor, that there 
would be a convoy at that place. It appeared that the 
captain had paid an extra fee in order to procure his clearances, 
that he might take the benefit of the convoy. The ship 
arrived at Basseterre two months before the day on which 
she was warranted to sail, and was detained there by the 
governor until after the day. It was proved that Basseterre 
was in the direct course of the voyage* Under these circum¬ 
stances, it'was hoklen, that there had been a band fide and 
complete inception of the voyage, on the day the stiip sailed 
from Point-gi-Pitre, aud consequently that the warranty had 
been complied with. 

A ship was insured'* “ at and from Surinam and all. or any 
of the West India islands (except Jamaica) to Lqndoh, war¬ 
ranted to sail on or before the 1st of August.” The vessel 

«/ - , 

- v. Nu(t, Cowp. foi. u Wtight v. ShifFncr, ll East, 5I&. 

TUcllnssou v. Fergusson/Doug. 361 . 2 Camp. N. P.G.847- S. C. 
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sailed before the 1st of August from Surinam, where she had 
taken in her homeward cargo, and arrived at Tortola, one of 
the West India islands, on the 4th, to find the convoy, but 
the proper convoy having before that time sailed with the 
trade, she afterwards took sailing instructions from another 
ship as convoy, and was lost in her voyage home. The 
underwriters contended, that by the terms of the policy, the 
vessel ought to have sailed from the last of the West India 
islands at which she meant to touch on or before the 1st of 
August; and that her sailing from Surinam for Tortola, so 
as not to arrive there in the ordinary course till the 4th, and, 
consequently, not being able to sail from Tortola till after the 
1st, was a breach of the warranty, and precluded the plaintiff 
from recovering. But the court were of opinion, that there 
was a bond fide compliance with the terms of the warranty, 
according to the meaning of the parties. 

Under a warranty to depart on or before a particular day, 
it is necessary not only that the ship should set sail on the 
voyage, but also that she should be out of the port on or 
before the day*. 

Where a license is granted for a voyage to a hostile 
country, to continue in force till a given day, jf the voyage is 
bond fide begun before that day, it continues to be protected 
by the license though delayed beyond the day by stress of 
weather or other accident over which the assured have no 
control y . 

So where there is a policy “ at and from” if the ship has 
her cargo on board and is ready to sail before the day when 
the license expires, although she is detained in port till after 
the day by contrary winds, the policy remains valid*. 

2. Safety of Ship at a particular Time .—*Goods were in¬ 
sured from the lading of them*, on board a certain ship, 
fi lost or not lost,” and at the bottom of the policy was added, 
“ warranted well on a particular day.” It appeared that the 
defendant underwrote the policy in the afternoon of that; day, 
and that the ship was lostf about eight o’clock in the morning 
of the same day. It was holden, that the,warranty did not 
mean that the ship was well at the time when the defendant 
subscribed the policy, but at any tilde on that day, and con¬ 
sequently that it had been complied with. 


X Mnir v. The Royal Exchange As- z Schroder v. Vaux, 3 Camp. N. P.C. 

Riiraiiee, 3 ftT. & S 461. 84 n. 

y (ironiugr, Crockett,3 Camp.Tv’.P.C. 4 Blocklmrit t. Cockell,3T. R. 360 . 
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Actioivon policy of insurance against fire on ship Hero \ 
fo^tOrte month, on the terms that the ship should be safe 
moored in the harbour of Portsmouth during the period for 
whiclj'lhe insurance was made; the ship was accidentally 
,"burned within that time. It appeared in evidence, that the 
ship Wife first ^floored off the beach, in order to clear her 
bottom; she.was then removed to Hardway, and lastly was 
moored afrMarch’s wharf, in order the more conveniently 
to take in* her cargo, but had never been taken out of the 
hat hour. It^was insisted for the defendant, that the re¬ 
moving the snip from her moorings at one place to the other, 
was a discontinuance of the risk: so also the laying lier down 
on the beach to clear her bottom. But, per Lord Ellenbo- 
rough, C. 1.; ** where a vessel is only removed from one part 
of the harbour to the other, for the more convenient purpose 
©f repairs, a or of taking in her cargo, but does not go beyond 
the bounds of the harbour, and is safely moored at the diflcr- 
ent parte of the harbour, when she is so re/noved according 
to the policy, it is not silch an act as will avoid the policy.” 
Verdict for plaintiff. 

3. To depart with Convoy .—The next species of warranty 
which fells Undfe^cbnsidcmtiou, is u warranty that the ship 
insured shall sad dr de|Hrt with cowry?/, by which term is to 
be understood, a na^al force under the command of -a per¬ 
son appointed by the government of the country, to which 
the vdssei insured belongs.” 

The form of expression, as to this warranty, is different 
in different policies; in some, that the ship shall depart with 
convoy; in others, that she shall depart with convoy for the 
voyage. In substance, however, these expressions are the 
same; for it has been solemuly decided, that although the 
words of the policy are merely “ to depart with convoy,” yet 
those wprds must be understood to mean that the ship shall 
depart with convoy for the voyage, as much as if the words 
“ for tile voyage” hgtLbeen added*. ♦ 

If a ship does not ski! with the^ convoy appointed by go¬ 
vernment, it ts not a sailing with convoy within the terms of 
the warranty d ; heilfce the protection of a ship of war acci¬ 
dentally-abound on the Same voyage, although discharging the 
office of convoy, is not a convoy within the meaning of the 

b Clarice v. ‘Loudon sit- ' on <pecial veidict, per tot. cur 

tings, B.R. £5 May, 1807. C’artb. 217. Lilly v Epfcr, Doug. 70 . 

t Per HoU, ^ f( *nd thpgreal£r pait S. P. ‘ 

of the conn, in Jeffery v. Legcndra, d Hi liber t v. Pigou, Paik, 32p» Marsh. 

S'Lcv. *541, offer several argumcuU 372. 
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warranty; but a convoy appointed by the admiral command¬ 
ing in chief upon a foreign station, will be considered as a 
convoy appointed by government 6 . 

It may be laid down also, as a general rule, that a war¬ 
ranty to depart with.convoy*is not complied with, unless 
sailing instructions are obtained before the ship leaves the 
place of rendezvous,- if by due diligence of the master they 
can be then obtained (44). 

When the policy* is silent as to the place from which the 
vessel is to depart with convoy, the usage of merchants puts 
a construction on it, and the warranty must be understood 
to mean, that the ship shall sail with convoy from the place 
of general rendezvous, or that place.where convoys are to 
be had: as, if a vessel be insured from London, to the East 
Indies, warranted to depart with convoy, and the ship sail 
with convoy from the Downs, it is a fulfilment of the war¬ 
ranty f (45). 

It is not necessary, that the vessel should in all cases sail 
with convoy bound precisely to the place of her destination B . 

4 \ 

r S. C. See also Audley v. Duff, 3 Bos. C. J. contra. Gordon v. Morley, Str. 

& Pul. ill. ' J2I&J per Lee, C. J . 

f Let huliev’s case, Salk. 443. but Holt, g D’f|uiiio, v. Bewicke, 2 H. Bl. 551. 


(44) “ The value of a convoy appointed by government, in a 
great measure arises from its taking the ships under’ control, as 
well as under protection.' But that control does not commence 
until sailing instructions have been obtained, nor can it be enforced 
otherwise than by their means. Indeed the reason of that rule, 
which requires tfiat the convoy should be appointed by govern¬ 
ment, shews the necessity of having sailing instructions, since with¬ 
out them the ship does not stand in that relation, or under those 
circumstances, in which she can, take the full benefit of the govern¬ 
ment convoy.” Per Eldon, C. J. in Anderson v, Pitcher, 2 Bos. 
& Pul. lGp. . 

(45) No convoy.ever sails .from the port of London. Abbot’s 
I .aw relative to Merchant Ships and Seamen, 2d. ed. p. 21G. Oc¬ 
casional convoys are appointed by the admiral on the station to sail 
from the downs to Portsmouth, &c.; but such convoys are never 
appointed by the admiralty. Ships sailing from foreign porta are 
not within the convoy act, unless there are persons at those ports 
authorized to grant convoy licenses. And it is not sufficient to 
shew.fhat convoys have been actually appointed from those ports, 
but prfiof. must be given that there are persons stationed there* le¬ 
gally authorized by the admiralty io appoint themv 

* D’Aguilar v. Tobin, 1 Holi’s N. P. C. 185. _ ‘ 
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Whether the convoy be sufficient must depend on the usage 
of trade and the orders of government; and it is the province 
of the jury to determine, whether, under the circumstances, 
the warranty has been satisfied (46). 

It sometimes happens h , that the force first appointed is to 
accompany the ships only for a part of their voyage, and to 
be succeeded by another; at other times a small force is de¬ 
tached from the main body, to bring them up to a particular 
point; if a vessel sail under the protection of a force thus 
appointed 1 of detached k , the warranty is complied with. 

Although the terms of this warranty do not express it, yet 
it is essentially necessary, that the ship should not only de¬ 
part, but also continue, with the convoy until the end of the 
voyage, unless she be prevented by absolute necessity. 

Case on a policy of insurance on the ship Speedwell 1 , from 
London to Lisbon, warranted to depart from England with 
convoy. T,be ship sailed from London in December, and 
arrived at Spithead, (the place where the Lisbon convoy was 
to be met with) whence she sailed on the 25th December, 
with the convoy. On 26th December a storm arose, which 
separated her from her convoy, and rendered her so leaky, 
that she was obliged to nil for Plymouth, where she arrived 
on the 28th December. Having been refitted and made a 
tight ship, as was supposed, she sailed again on 13th Febru¬ 
ary following, but without convoy. A few days after, she 
encountered another violent storm, and on 19th February, 
she was totally lost near Ireland. Lee, C. J. held, that the 
sense of the warranty was not to be taken literally; that the 
meaning was, not only to depart with convoy, but to keep 
with convoy during the whole vovage, and that this had al¬ 
ways been so holden: that absolute necessity alone, such 
as rendered it impossible to keep with convoy, could ex¬ 
cuse; as being driven by a tempest to some foreign port or 
place where convoy could not be had; but that was, not the 

pretent case, the ship having been driven into an English 

, * 

h Abbott, < 217 . 1 Morrice t. Dillon, London Sitting 

i Smith v. Readshaw, Park, cb. 18 . after M. T. a^G. 2 . coram Lee, C. J. 

p.349. Do Garay v. Clagget, ib. MSS. ^ 

k Manning v. Gist, Marsh. 269. Aud- * 

ley, v. Dull', 9 Bos. & Pol. ill. 


(46) “ It has always been understood, that provisions for a de¬ 
parture with convoy have relation to the custom of trade, and the 
order# of government, and ought therefore to receive a liberal coa* 
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port. He, therefore, was of opinion, that this was not a 
loss within the policy; and accordingly a verdict was found 
for the defendant. 

But if a ship sal is with convoy’ 1 , and is separated by stress of 
weather, and does all ft her power to rejoin the convoy, this 
will be considered as a sufficient compliance with the war¬ 
ranty, so as to render the insurers liable. 

The security of trade, in time of war, has been considered 
as depending so essentially on ships sailing with convoy, 
that by a late statute 11 (47), (which continued in force during 
hostilities with France) it was enacted, 1. That no ship, 
belonging to any of • his Majesty’s subjects (except as 
therein provided (48),) should sail from any port or place 
without convoy. 2. '[’hat the master should use his utmost 
endeavour to continue with the convoy during the whole or 
such part of the voyage as the convoy was appointed to pro¬ 
tect him, and not separate without leave of the commanding 
officer; and a penalty of 1000/.,or in case the cargo be naval 
or military stores, 1500/., was imposed on him, if he sailed 
without convoy, or separated therefrom without leave, sub¬ 
in Jeffery v. Logenclrsi, 3 Lev. 320 . u St^. 43 G. 3. c. 57 . Sec Culien v. 

Carth. <>l6. Salk. 413- J Show. 320. Hinckley, l Tamil. K. 249 . 

4 Mod. 58. 


(47) A similar statute was made during the preceding war. See 
stut. 38 05. 3. c. 70. 

(48) The cases excepted from the operation of this act will be 

found in the 6th and 8th sections, and are as follow : J. Ships not 
required to be registered. N. Foreign-built ships in British own¬ 
ership are not required to be registered; consequently, they fall 
within this exception; and, where such ships are insured, it has been 
holden not to be necessary to communicate to the underwriters, at 
the time of making the policy, that the ship is foreign-huiit. Long 
v. Duff, 2 Bos. & Pul. 209. 2. Ships licensed by the lord high 

admiral to depart without convoy. N. A policy on goods will not. 
be affected by the terms of the license not having been complied 
■with on the part of the ship owner. Edwards v. Footner, 1 Camp. 
N. P. C. 532# 3. Ships proceeding with due diligence, from their 
port of clearance outwards, to join convoy appointed to sail from, 
some other port. 4. Ships bound to or from any place in Ireland. 
5. Ships bound from one place in Great Britain to another. 6. Ships 
belonging to the East India or Hudson’s Bay Company. 7* Ships 
sailing from a foreign port or place, in ease there be not any convoy 
appointed, nor persons at such foreign port duly authorised to 
appoint convoys, or to grant licenses for sailing yptnout convhv. 
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jecfc, however, to it reduction, by the court in which the ao* 
tion for the penalty was brought, to a sum not less than 50A 
3. In case of a departure without convoy# or wilful separa¬ 
tion, insurances upon ship, goods, freight, or other interest, 
(the property of the master or comnsflpder, or persons inter¬ 
ested in ship or cargo, or being privy to such sailing without 
convoy or wilful separation,) were declared void: no premium 
to be recovered, and persons settling losses upon such insu- 
' ranees to forfeit 200/.; and, further, the niastef yyas to give a 
bond Before he could be allowed to clear outwards, m 1 he 
penalty of the value of the ship, to be forfeited upon sailing 
without convoy or wilful separation. 

4. Neutral Property.— If the insurance be effected in time 
of war, and the party insuring be the subject of a neutral 
state, it is usual for him, in order to induce the underwriter to 
accept a smaller premium, to warrant that the subject matter 
of the insurance is neutral property, which is usually done by 
inserting in the policy the words “ warranted neutral,** or 
“ warranted neutral property”; by which 0 is to be under¬ 
stood, that the thing insured is neutral property at t lit' 
time when the risk commences, not that it shall continue 
so during the whole voyage, for the risk of future wans 
Undertaken by the insurer in every policy. But though it 
is not necessary, that a ship, warranted neutral, should con¬ 
tinue neutral during the whole voyage; because if she be 
neutral at the time of sailing, the breaking out of war on 
the next day will not discharge the underwriter, yet the 
ship must not forfeit its neutrality by the misconduct of the 
parties on board; hence where, on an insurance of a ship 
warranted neutral**, it appeared that the master aud crew 
had broken their neutrality, in the course of the voyage in¬ 
sured, by forcibly rescuing the ship, which had been seized 
and carried into port by a belligerent power, for the purpose 
of search, it was holden, that the assured could not recover. 

That a warranty of neutrality may be satisfied, it is neces¬ 
sary, 4 - . 

l. That the vessel insured should belong to tbe subject 

of a neutral state. * 

‘ % That tbe vessel should be ^navigated, not only accord¬ 
ing to the law of nations, but also in conformity to the'par- 

- > 

« Eden v, PaikUon, Doug, 732 . Ty. ter, J. in Sutoucci v. Jofuftoo, Park, 

ton v. Gurney, 3 T. R. 477 ■ per But- 364. 

m, p Garrets v. Kensington, B T, R. sao>\ 
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ticular treaties subsisting between the country to ^jiich 
belongs and the belligerent states (49). 

•If, therefore, a state jp amity with a belligerent power > 
has, by treaty, agreed that the ships of their subjects .shall 
only have that character when furnished With certain doop* 
ments, whoever warrants a ship to be the property of such 
subject, should provide himself, at thetime when the ship 
sails, with those evidences, which have, by the counUy to 
which she belongs, been agreed to bo the neeessary tooof of 
that character (50). . , # 

In an action on a policy upon a ship warranted Dutch 
property*, it appeared* that the ship in question"Wfcs origin¬ 
ally a French privateer bearing d.French name; that hfcvilg, 
been captured by the English, she was carried into Liver¬ 
pool, and there named The Three Graces. A merchant there 
purchased her for a house at Amsterdam. Having been in¬ 
sured by a Dutch name, and warranted as in the policy, she, 
went to sea, was captured by the French, and finally con¬ 
demned by the parliament of Paris, under her English name, 
as lawful prize. The court were of opinion, that the sen¬ 
tence of the parliament of Paris was conclusive against the 
warranty. . 

So where it appeared, that a ship, warranted AmericsJh\ 
had not on board a passpoit, which was required by the 
treaty between France and America; it was holden, that 
the assured could not lecover, inasmuch as the waranty had 
not been complied with; for that required that the ship 

4 ftaizillai v. Lewis, Park, sot). and r Rich v. Paijter, 7 T. R 70s. Se$ 

MS note of Buller j. cited I>y Law- further on this subject, Baring v. 

1 eacc J. 111 Pollard v. Bell, oT. R 441. Cbnstie, s Bast, 398. 


(4ftf “ Courts of admiralty are to proceed on the known jus gen¬ 
tium, or on the treaties between particular states; such treaties do. 
not alter the jus gentium with respect to the rest of the world, but as 
between those particular states the) are considered as engrafted on 
the jus gentium/' Per Ld. Kenyon, C. J. in Bird v. Appleton, 

9 T. R. Sb7. ^ 

(60) N. There is not an implied warranty on the part of the owner 
of goads insured, that the ship shall be in all respects prQpj&rly 
documented. Where through the negligence of the captain tfcut 
goads had.not been regularly entered in the ship’s manifest,^#®* 
exportation, as required oystat. 13 & 14 Car. 2. and other statutes; * 
the loss not having been occasioned by this omission, it was holden 
that the underwriters were liable. Carruthers y. Gray, 3 9autiou 
N . P. C. 142. 15 East, 35. £$. C. ^ 
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should be entitled to all the privileges of the American flag, 
and in order to be entitled to these privileges, she should 
have had a passport (51). 

But it is not necessary % in order to satisfy a warranty of 
neutrality, .that the vessel should be navigated in conformity 
to an-ear parte ordinance made by one of the belligerent 
states, arid, to which the neutril state is not a party. 

A neutral ship may carry enemy’s property from its own 
to the enemy’s,country, without being guilty of a breach of 
neutrality*; provided that neither the voyage or commerce 
be of a hostile description, nor otherwise expi^ssly o. im¬ 
pliedly forbidden by the law ofcountry; although such 
ship, in consequence of carryinginemy’s property, be liable 
to detention or being carried' into British ports, for the pur¬ 
pose of search. 

The evidence usually adduced to falsify this* warranty", or 
to prove a breach of forfeiture of neutrality, which amounts 
to a breach or forfeiture of the warranty, is the judgment or 
sentence of a court of admiralty, or other court having juris¬ 
diction in guestions of prize, by which the ship or goods in¬ 
sured, and warranted neutral property, have been condemned 
as prize. 

Since the judgment of the House of Lords in Lothian v. 
Henderson*, it may be assumed as the settled doctrine of a 
court of English law, that ail sentences of foreign courts, of 
competent jurisdiction to decide questions of prize, are to 
be received here as conclusive evidence in actions upon po¬ 
licies of insurance, upon every subject immediately and 
properly within the jurisdiction of such foreign courts, and 
upon which they have professed to decide judicially; 

Consequently, where such sentences are given in evi¬ 
dence, and it appears that they proceed on a ground which 
falsifies the warranty of neutrality, the assured will thereby 

* 

8 Mayne v. Walter, Park, 363 . Bol- x 3 Bos. & Pul. 499 . per Ellenborougli 
lard v. Bell, 8 T. R. 434. Bird v. Ap- C. J. delivering tbe opinion of the 
pleton, 8 T. R. 56a. Price v. Bell, coitrt in Bolton ▼. Gladstone, 5 East, 

1 East, 663 . 155. and per Sir J. Mansfield, C.J. 

t 'Barker v. Blakes, 9 East, 293. > in Siflkeu v. Lceyi N. R. 49Q. 

u Marsh. 388. ® 


(dll In the case of an insurance upon goods, in a certain ship, 
which ship is not represented as a neutral, at tbe time when the 
insurance is effected, although she be in fact a neutral, >it is riot 
necessary that, she should be documented, as such. Dawson v. A tty, 

— TS_.iL C3 - r>-ll •„ r»_ ,4 OMQ 



& prevented ftorti, recovering, & one ease*, indeed, where 
a ship Was. condemned as la^ful prpe in a foreign court of 
admiralty, and dt was nut's,tated in the sentence upon, what 
ground, the condemnationl jproceeclfid, it was holden, that it 
should WpresUtiied tj£a£ ilj>rpceeded, on the grpund of the. 
ship being the propei% pf pneinie8,^aiid that the sentence 
was conclusive evidence;^ falsj^ the warranty. : 

In Baring v. Clagett, 3 Bos. & Put. 201. the court being 
of opinion, that, the sentence of condensation ^proceeded 
either on the* ground of the ship not bqing neutral, property, 
or on the ground that she was not properly r do0meiuted, so. 
as to entitle herself .to the privileges of a neutral, adjudged 
the sentence to be conpLaJriefeeyideiicc against a warffcntyof 
neutrality. * •\‘ i . ' v ,* * 1 

Whether the Foreign sentence ; profess distinctly and di¬ 
rectly to condemn the ship, on the ground of its being ene¬ 
mies’ property, or whether, it can be collected only from 
other parts of the* proceedings, that such was the ground 
Of decisiou*, our courts are equally bound by the sentence; 
and this rule holds, although it appears on the face of the 
sentence, that the prize-court arrived at the Conclusion 
through the medium of rules of evidence, and,rules of pre¬ 
sumption. established only by the particular ordinances of 
their own country, and not admissible on general principles*. 

In short, wherever the foreign courts adjudge the vessel 
lo be-gOod prize, upon a ground within their jurisdiction, 
and such ground falsities the warranty, our .courts will, by 
the comity of nations, which has always prevailed among 
civilized' states, give credit to and consider themselves as 
bound by their adjudication, without examining the rea¬ 
sons by which the foreign courts have arrived at their conclu¬ 
sion (52). 

u Saloucci v. Woodmass, Park, 363. y Bolton v. Gladstone, 3Taunt. 85 , 
x Bolton r. Gladstone, 5 . East, 155 . " 


(5*2) “ A warranty of, neutrality must, I conceive, now be under¬ 
stood, as containing in . itself (among other things) a stipulation 
that the pontractfcof assurance shall^be void, if the subject matter 
warranted neutral,be condemned as enemies* property; and, if la 
warranty of neutrality contuius this stipulation, the sentence of a, 
court of competent jurisdiction condemning a ship on aceouut of 
its want Of neutrality, is the proper evidence, according to every 
principlt^^ul^ of our law, to determine that fact.” per Law¬ 
rence, J.lblLothidn v. Henderson, 3 Bos. & Pul. 584. : 

1 * w 

VOL, It. U * 
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• Hence, as foreign courts of admiralty may. decide on tfto- 
construction of treaties*, if they expressly adjudge a ship to 
be good and. lawful prize for a breach of treaty, such sen¬ 
tence is conclusive in our courts against-a warranty of neu¬ 
trality, 1 although, in the sentence, the foreign court may 
have referred to ex parte ordinances, and drawn inferences 
from such ordinances, in order to shew an* infraction of 
treaty. 

The sentence is equally to be regarded, as evidence of 
the facts inducing, the condemnation, and upon which the 
condemnation proceeds, as of the judicial act of condemna¬ 
tion. 

In the case of an insurance ifpon ship®, goods, and freight, 
all belonging to nearly the same American proprietors, which, 
as it appeared *by the sentence* had been condemned on ac¬ 
count of the common defahlt of all the proprietors in their 
joint character of ship owners in n.Qt having a regular pass¬ 
port oil board, as required by the. treaty of their own state 
with Frances it was holden, that the assured could not claim 
from the undewriter an indemnity for a lofcs thus occasioned 
by themselves; although the ship was not warranted or repre¬ 
sented to be an American; for the ship-owner is bound to 
have such documents as are required by treaties with parti¬ 
cular nations on board, to evince his neutrality in respect to 
such nations. 

By the sentence of a French court of admiralty b it appeared, 
that the ship insured, “ warranted American had been con¬ 
demned as enemy’s property^ for want of having on board a 
role d'eguipage i or list of the crew, such as is required by a 
marine ordinance of France, and adjudged by the court there 
to be requisite within the meaning of the treaty of commerce 
between France and America, it was holden to be conclusive 
evidence against the warranty of neutrality, though, in fact, 
the ship was American. 

So where the sentence states, that the ship was condemned 
on the ground of having violated her neutrality®, and acted 
contrary to the law of nations and the faith of treaties, such 
sentence is conclusive evidence against the warranty of neu¬ 
trality. But where the gtoi|hds of confiscation arc stated ob¬ 
scurely, and the court cannot collect what the precise ground 
Was 1 *, or where the sentence adjudges the ship to be lawful 

z Boring v. Royal Excli. Ass. Comp, c Oarrda v. Kensington, ST. R. 2.10. 

a East,*99. . *1 IWnardi v. IWotteflx, Dong. 574. 

A Bell* V* Cantata, 14 * East, 374. fislirrv. Ogle, 1 Csmn.lt. l\ C. 418. 

* Geywv.Agnita,7T.R.«m. 
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not because it is enemies’ property, but for. reasons 
which lead tQ a contrary conclusion*; or if jt appear, that 
the condemnation proceeded splehj on the ground of the 
ship having violated an ea? parte ordinance, to which the 
neutral country had not assented r ; in such cases the seu** 
tence is not conclusive evidence against the warranty of nein 
trality. 

A vessel, warranted Dantzic, was captured by a French 
privateer*, and condemned as prize by a French court of ad¬ 
miralty. This sentence of condemnation was afterwards re¬ 
versed by a court of appeal, which court, however, refused 
to give the appellants their costs and damages, because the 
muster-roll did not express the place of nativity of the crew, 
which was required by. French regulations. The ship was 
proved to be a Dantzie ship, and to have had on board, at 
the time of the capture, all the papers ever carried by Dantzic 
ships. The French regulations were not shew ft to nave been 
within the knowledge of the people of Dantzic. In an action 
on the policy it was contended, that the underwriters were 
not liable, because the sentence of restitution had refused da¬ 
mages and costs to the assured; but the court were of a con¬ 
trary opinion. Sir J. Mansfield observing, that no question 
had ever arisen as yet with respect to the refusal of a.prize 
court to allow damages and costs, as discharging the under¬ 
writers from their liability; and, indeed, it* \voi|ld be very 
strange if such a refusal could discharge them. It was a mat¬ 
ter of mere discretion in the court. In this case the refusal 
t& allow them was founded on two private ordinances of 
France , not shewn to be within the knowledge of the people 
of Dantzic, and, therefore, the refusal of the French court 
could afford no ground for holding the underwriters released 
from their engagement to pay. The C. J. added, that he saw 
no reason for extending the doctrine of the conclusiveness of 
sentences of courts of admiralty. . 

It is to be observed also, that the sentence of a foreign 
court, where it is conclusive, is conclusive only as to the 
grounds of the sentence, and not as to the premises which led 
to the conclusion 11 . 

The preceding remarks, as tp foreign sentences of coU ^ 

- nation, being Conclusive evidence against the warranty of neu^' 
trality, must be confined to legal sentences, that is, sentences 
of a prize court, acting and exercising functions eitft^in tbq 

r Calveret. BonJ ,7 ?. R. 523 . If Siffkrn v. Lee, 2 N. R. 484 . 

f Bird V. Appletuii, 6 T, R. Site. h Onistiv v. Secret» 1 \ R' jgj, 

A ■ V? 4 • ’ 



belligerent country, orinthe country of a co-belligerenf 
ajlly in the war 1 ; for sentences of condemnation,, pronounced 
by the authority of the capturing power, within the dominions 
oj a neutral country , to which the prize may have been 
taken, are illegal k , and, consequently, inadmissible. And 
that is to be considered as a neutral country for this purpose 1 , 
in Which the forms of an independent neutral government are 
preserved, although a belligerent may have such a body of 
troops stationed there, as in reality to possess the sovereign 
authority. 

Free of capture in port .—If a Vessel is taken at her moor¬ 
ings, being neither within the caput portus, nor within that 
part of a haven where ships unload, the underwriter is not 
discharged by a warranty'‘against <# capture in the ships port 
of destination” 1 .” 

Whether a vessel warranted free of capture in port, be in 
a port or not at the time of her capture”, is purely a question 
of fact for the jury. 

See further Oom v. Taylor, 3 Camp. N. P. C. *204. and 
Maydhew v. Scott, ib. 205. The assured upon a policy on 
ship, not having leave to cany simulated papers, cannot re¬ 
cover for a loss by capture; if it appear by the sentence of the 
foreign prize court that one of the causes stated for the con-' 
demnation was the carrying of simulated papers®. 

Implied Warranty. 1. ]fot to denote.—Another condition 
implied in the contract of insurance is, that the ship shall not 
deviate. Hence arises another ground of defence, on which 
the underwriter may .insist, viz. that there has been a devia¬ 
tion r, bv which term is to be understood a wilful and unne¬ 
cessary departure from the due course of the voyage insured, 
cither with or without the consent of the assured, for any, 
even the shortest, space of time. ’ - * f 

The effect of a deviation is not to avoid the contract ab 
initio, but only to determine it from t^e time of the devia¬ 
tion,' and to discharge the insurer from all subsequent re¬ 
sponsibility. Hence, damage sustained before the actual 
deviation 'must lie made good by the underwriters*. From 
the moment of deviation, however, the'contract is at an 
end; and it is immaterial from; what cause the subsequent 
loss arises. \ * 

1 \ i 1 

i Oddy v. Bovill, a East, 473.. ' m Keyser ▼. Scott, 4 Taunt.' 660, . 

It Havelock*. Rock wood, 8 T v Jt, 96 s. it Reyner v. Pearson, 4 Taunt. 663 , 

The DadCyan, 1 Rob.A. Jt. 135. o Oswcll v. Yigne^$’|^jj|yo.< 

-,1 Donaldson v.< Thomson, 1 Camp, p (Jicenv. 1fourtg, 9 R8prt « 40 . Safk. 

W.P.C.430., 444, 



INSURANCE. 9iD 

p If two ports of discharge are named in the policy, and the 
ship intends going t6 both, she must take them in the order 
named in thepplicy. , Hence, where a ship insured for A. and 
B. meaning to go to both, went first to B. in her way, to A,; 
it was holden to be a deviation from the voyage insured, not 
being in the order named in the policy. , 

Upon a policy from London to Trinidad or the Spanish 
Main, with leave to call at all v or any of'West India islands or 
settlements, and with liberty to touch .and stay at any ports 
or places whatsoever and wheresoever,'the assured must take 
all the ports at which, he touches,* in the same succession in 
which they occur in the course of his voyage insured 1 . 

A policy at and from Martinique and all and every West 
India Islands, warrants a course from Martinique to islands 
not in the homeward woy age*. 

A ship having liberty to put into one' port, put into ano¬ 
ther equally in her way *; this was holden to be a deviation, 
and to avoid the contract, though neither the risk nor the pre¬ 
mium would have been greater, if the putting into such other 
port had been allowed by the policy. 

A ship was insured from Lisbon to England", with liberty 
to call at arty one port in Portugal; it was holden, that 
under such a policy the party had ouly a liberty to call at 
some port in Portugal, in the course of the voyage to 
England. 

Where a ship insured to Martinique and all or any of the 
Windward and Leeward Islands, landed the greatest part of her 
cargo at Martinique, and sailed with the residue to Antigua, 
where she was wrecked, while stopping partly to dispose of 
the residue of the outward cargo, and partly to obtain a home¬ 
ward cargo; it was holden*, that the underwriters were not 
liable. 

A policy of insurance on goods at and from London to the 
ship’s discharging port or ports in the Baltic y , with liberty to 
touch at any port or ports fox orders t or any other purpose, 
does not warrant the assured, after having touched at C. for 
Orders, and gone on to S., a more distant port, in retouching 
at C. for, orders; but if the policy be to any and all ports and 
places in the Baltic forwards dud backwards, aricl backwards 
dhd furwatds, it is otherwise. * 

t ^ * 

q Bcatsonv. Haworth, 6 T. R. 531. 1 u Hogg v, Horner, MaMh. 497 . ¥ 

r Gairdper v.SeqfeoufC, a.Tnuiit. i 6 . x Inglis v. Van*, a'tijp. N, p. C. 
9 . Anderson, 4 Tnonl. 229. 437- Ld. EllenboroiJL ^jC. J, 

t JSlIiot v. lyilsOu, 7 Bro. P. C. 459 . y IrtcHish v. Ai:drews,lf^Mt, 312 . 

4 Bro. P. C. 470 . Tomlin’s ed.. 
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Under a liberty,to touch and stay at all ports for all pur¬ 
poses whatsoever, the stay must be for some purpose cou- 
iiected with the furtherance of the adventure*. 

Whether the purpose is within the scope of the policy, is 
ft question for the court solely and not lor the jury*. 

So if the policy does not limit ' the time of stay, whether a 
-ship has staid an unreasonable time, is purely a question for 
the jury b . . * 

A policy of insurance “ at and from London to Berbice,” 
Was effected upon the receipt df a. letter from the captain, 
(which was shewn to the underwriters,} stating* that lie had 
passed Barbadoea, and the words “ at sea” were inserted in the 
policy after the printed clause describing the beginning of 
the a<lventure on the goods.* It was ho|^en c , notwithstanding, 
that the policy was vacated by a deviation at Madeira, in a 
former part of the voyage. 

A ship was insured from London to the southern whale 
fishery and back again* 1 , “with leave to. carry letters of 
marque, and to cruise for, chase, capture, man, and sec into 
port, any ships of the king’s enemies.” It was holdcn, that 
although the ship insured might be authorized under the 
terms of this policy, iu accompanying prizes to any convenient 
.port consistently with the main adventure, seeing them safely 
moored there, and perhaps stopping a reasonable time to give 
directions for their proceeding on their final destination, yet 
remaining in port until a prize uas repaired could not be con¬ 
sidered as warranted by those terms. 

A deviation never puts an end to the insurance; unless it 
be the voluntary act of those, who have the management of 
the ship. 

Hence, where a policy was effected on a ship carrying letters 
pf marque 5 , from Bristol to Newfoundland, aud the orders of 
the owners were to put a few hands on board, any prize that 
might be taken, ana send her to Bristol, but that the ship 
should proceed to Newfoundland; notwithstanding which the 
creiv obliged the captain to go back to Bristol with a prize 
taken during the voyage, and in so doing, the ship was cap¬ 
tured, it was holden, that this deviation was justifiable, and 
that the underwriter was not discharged from his obligation^*) 
indemnify the assured. 

« I.anghorn v. Allnutt, 4 TauAt. 511 . $ 03 . G. B. per SUs^ Maiwfield, And 
n ll». . afterward# confirmed by thp court. 

1 » lb. A Jarratt r. Ward, 1 Camp. N. I*. 

C Redman v. London, 3 Camp. N. P. C. s6.i. 

e Elton r. Brogden, a St r. 1964, ' 
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The owner of a ship (which was about to sail on a voyage 
from Lisbon to Madeira', from Madeira to Saffi, on the coast 
of Africa, in ballast, and thence to* 5 Lisbon, with a cargo) was 
desirous of having the insurance effected on part of the freight 
from Saffi to Lisbon. The underwriters objected, on account 
of the distant period at which the risk was to commence; 
however, on. a representation some, time afterwards by the 
owner, that he had received intelligence of the ship’s arrival 
at Madeira, and that she was about to proceed immediately 
on her voyage, the insurance was effected. When the ship 
arrived at Madeira, all the crew, except two, being alarmed 
by reports of some Moorish cruisers being oft’ Saffi, and of 
their having captured and ill-treated a Dane and an Ame¬ 
rican, quitted the, ship, and refused t6 return td it, unless 
the captain wddldMnmise to sail immediately for Lisbon; 
.Under these circ^aRces,-the captain carried the ship 
back to Lisbon; tSuron his arrival there, the charterers in¬ 
sisted on his proceeding directfy from thence to Saffi, which 
he accordingly did, and was captured in his return from 
Saffi, to Lisbon. It was in evidence, that the difference of 
season, arising from this delay, did not vary the risk. It was 
holden, that the deviation was justified by the special circum¬ 
stances. 

And this rule holds as well in the case of a limited, as a 
general policy. . ' 

Hence, where a policy was effected on goods on board a 
ship, for a certain voyage*, “ against sea-risk and fire only,’' 
and the ship was forcibly carried out of the course of her 
voyage, and detained by a king’s ship, but afterwards was 
released, and permitted to proceed on the voyage insured, 
during which the goods insured sustained-sea-damage; it 
was holden, that the deviation having been occasioned by 
force, and without any consent on the part of those who 
had the management of the ship, the* underwriter was 
liable, although the voyage was made longer than it other¬ 
wise would have been," by the detention of the king’s 
ship. ■' * 

Grounds of necessity, which will justify a deviation, are, 

I. Going into port for the purpose of refitting or repair- 
ins". . .' ... 


f' Driscol v. Passmore, 1 Bos. 6c Pul. b Admitted by Ld. Hard wick e, Ch. in 
SOI-See alsoPrlscol v. Buvil, I Bos. Motteqtixr. Loudon A«9<,i,/Ukyn», 
& Pul. sis'. ■’ , SIS. 

g Scott ▼. Thompson, l Bos. 4c ?4tl. 

N.n. jsi. 
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2. Stress of weather 1 . 

» ■» ( 

3. Avoiding an enemy, or seeking for convoy k « 

1 A vessel may deviate somewhat from the straight line of 
to track to seek for convoy; and the captain, unless ex¬ 
pressly prohibited by the terms of the policy, may always do 
what is necessary for the safety of the ship. A vessel in¬ 
sured, may do whatever it would be expedient for the com- 
tnon security to dp if uninsured 1 . 

But where a ship was insured from London to Berbice, 
With an extensive liberty of touching and trading at all places; 
it was hokk-n m that by putting into Madeira and voluntarily 
staying there for the purposes of trade after the Convoy with 
which she sailed had proceeded on the xpyage, she was, guilty 
of a deviation which discharged th^H^twriters. 

. Whenever such circumstances dnHprender a deviation 
necessary 11 , the voyage (which may*pPPbe termed the voy¬ 
age of necessity) mufct be pursued* according to its due course 
in like manner as the original voyage. 

An intention to deviate from the due course, not carried 
into execution®, will not be considered as a deviation. 

Where goods' Were insured from Heligoland to Memcl, 
with liberty to touch at any ports, and to seek, join, and ex¬ 
change convoy, warranted free from capture in the port of 
Memel. and the sh iff sailed from Heligoland with orders to 
go to Gottenburgh to knowswhethefr to proceed to Anholt or 
Memel, and was captured in her way to Gottenburgh, which 
is in the track either to Anholt or Memel: held* that this was 
to be considered as, a voyage to Memel, although it was sub¬ 
ject to be changed according to circumstances upon the ship’s 
arriva\,#t Gottenburgh; and therefore the risk commenced 
on her leaving Heligoland; and the ship never having reached 
Gottenburgh, the purpose of . going thither for orders was 
merely an intention to deviate, which did nol vacate the po¬ 
licy; neither was it a restraint on the captain’s judgment as 
to the place of seeking convoy,' it not appearing that he could 
have met with convoy befofe the capture; and consequently 
the underwriter was ijabie. - 

Policy of assurance on goods at. and from London to the 

ship's discharging port or ports in the Baltic, with liberty to 

* * 

i v . Infamy v. Slot’iilavl, i T, Jit. 33. n Lavubre v. Wilson, Doug. 334. 

k jJJoudv. Gonsales, Salk. 445. 0 Foster v, Witmer, Sir. 1349. TbeU 

1 D^gttUwv. Tobin, l Holt’sN. P„C. lwann v. Fergusspn, Doug. 361, 
* 189 . fif.Gibbs,<?. J. , Kewley v. Ryan,3D. BJ. 343. 

tn vVHli/iut* v. Sbw, 3 Camp, If. P. C. p HescUou r, Allnutt, i MY& 8 , 46 . ; 

, 469 B. R, W. filieabMep^i, £ J. 
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touch at any port or porta for orders or any other purpose, and 
to touch and stav at any ports or places whatsoever and where¬ 
soever: held*'that the ship having touched at C. for orders 
and gone*on to S., a more distant port for further orders, and 
having received orders at S., because it was unsafe to land 
there to return to C., and wait for orders, might so return to 
C. without, being guilty of a deviation; it being found that 
she went to S. for - orders in' the prosecution of her voyage; 
and returned to C. to obtain orders as to the farther progress 
’ of. the voyage, and no fraud being found. 

It is to he observed also, that, in a policy on ship and 
freight, it is not an implied condition that the ship shall not 
trade in thecourse of her voyage, if that may be done without 
deviation or delay, or otherwise increasing the risk of the 
underwriters. Henc^where* a ship was compelled in the 
course of her voyage to enter a port, for the purpose of ob¬ 
taining a necessary stock of provisions,.which she could not 
obtain before in the usual course, by reason of a scarcity 
at her loading ports, and during her justifiable stay in the 
port so entered fortthat purpose, she took on board bullion 
for freight, the jury haviug iound that no delay in the voyage 
was occasioned thereby, it was hoiden' not to avoid the po¬ 
licy. 

So where a ship had liberty to touch at a. port, it was 
bolden* not to be atiy deviation to take in a quantity of salt 
during her stay there, the ship not having thereby exceeded 
the period allowed for her remaining there. N. in this case 
a communication had been made to the underwriter that the 
ship was to touch for the purpose of trade. It seems, how¬ 
ever, that the words “ liberty to touch” will not authorize a 
general trading*. See farther on this subject P helps v. Auldjo, 
2 Camp. N. PX. 350. , 

2. Seaworthiness *—fn every marine insurance, whether on 
ship or goads, there is an : implied warranty, tiiat the ship is 
seaworthy-at the ’commencement of the risk, or, in the lan¬ 
guage of the charter-party, tight,staunch, and strong. Any 
defect, which may endanger the ship, though unknown to 
tin; assured, 'will discharge the underwriter; for it,is the duty 
of the assured to.provide a good ship, m.such state and con¬ 
dition as' to be able to perform the destined voyage, i. e. sea¬ 
worthy. 

4 f r \ 

q M elfish v.- Audresv’s, 2 fifaule & Sel- s Urquhart v. Barnard, i T^nnt. 450 . 

wyn, 27. I Per Sir J. Wans field, S. C* 1 Taunt, 

r Ruine v. Belj, g East, 195. recog- 456. 
nired in Laiochw v, Oswiu, 1 a East, 

131 ., . 
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As to any decay to. which the loss of the ship may be at* 
tributed, the question will be, whether the same commenced 
previously to or after the insurance made. If a ship, in a 
short time after having sailed, become leaky, and founders, or 
.is obliged to return to port, there not having been any storm, 
external accident, or cause adequate to the producing such 
effect, it may be presumed that she was not at the time of 
sailing seaworthy, but the conclusion, in all cases of this kind, 
is to be drawn by the jury, to whom the several circumstances 
are to be submitted. 

If a ship be insured at and from a port, although in want of 
repairs, she is protected by the policy, whilst in the.port. 
The condition that she shall be sea-worthy for the voyage, 
does not attach until her sailing*. 

Where a ship is insured at and fron#a foreign port, it is ne¬ 
cessary that she should have once been at the place in good 
safety ; for if she arrives, at the outward port so shattered as 
to be a mere wreck, a policy on the homeward voyage never 
attaches®. 

It is also an implied condition, that the ship insured shall 
be furnished with every article necessary for the purpose of 
safe navigation during her voyage, i. e. properly equipped 
with sails 1 , a sufficient number of hands on board (53), an 
able captain, skilful pilots, &c. 

In an action on a policy of insurance on ship and goods 
from Stettin to Londonin which the plaintiff declared Upon 
a loss, by reason of the vessel sinking before she had been 
moored twenty-four hours, in consequence of an anchor 
having been driven into her; it appeared, that the captain had 
taken £i pilot on board at Orfordness, on entering the river 
Thames, who quitted her at Halfway Reach; after which, 
and before she had come to her moorings higher up the river, 
the accident happened, which occasioned the loss, and in 
consequence of which the vessel filled with water, before she 
had been moored twenty-four hours; but the precise time at 
which the damage was sustained* within those limits, or by 

t Aniwso v. Woodman, 3 Taunt. 899 - x Wedde&urn v. Bell, i Camp. N. P. 
u Parmetegr v, Cousius, s Camp. N. P. C, l. ' 

C. 833. y Law v. Hollingsworth, 7 t. R. )6o. 


(53) lit Hunter v. Potts, London Sittings after Trin. T. 45 0.3. 
Lord Ellenborough, C. J. said, that the vessel iriust not only be 
seaworthy,but the crew must be adequate to discharge the ordinary 
duties, aud to meet the usual dangers to which she is exposed* 
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What particular default, was not ascertained. The captain 
had also left the, ship before the time of the actual loss. It 
was holden, that the underwriter was discharged; Lord 
Kenyon, C. J. observing, that in this case the captain did 
not perform his duty, for* he had no pilot on board at the 
time when the accident happened; and it is one of the tilings 
implied in contracts of this kind, that there shall be some 
person on board the ship apparently qualified to navigate 
her. If the underwriters nad been previously informed, that 
there would be no pilot on board during the ship’s sailing up 
the river Thames’, probably they would not have undertaken 
the risk. On the ground, therefore, that there was no pilot 
on board the vessel when the accident happened; he was of 
opinion that the underwriter was discharged (54). 

Where a vessel, engaged in the southern’ whale and seal 
fishery, and with liberty to chase and capture prizes, is in¬ 
jured in. August, 1807, with a retrospect to the first of August, 
1800*, although at the time of her insurance she was not com¬ 
petent to pursue all the purposes of her voyage, her crew 
being reduced, by oeath and casualties; if she had a compe¬ 
tent force .to pursue any part of her adventure, and could be 
safely navigated home, she is to be deemed sea-worthy 4 . 


z Hncks v. Thornton, 1 Holt’s N. P. C. 30 . C. B. Gibbs, C. J. 


(54) Another question was agitated, viz. Whether the defendant*' 
would have been answerable, if there had been a pilot on board, 
whom the captain believed to be of sufficient skill, but who was not 
duly qualified under stat. 5 (1-2. c. 20. The court declined giving 
an opinion, as in the case before them no pilot was on board. 

Pilotage from Dover, Deal, and the Isle of Thanet, up the rivers 
Thames and Medwuy, is regulated by statutes 3 Geo. 1, c. 13. 
7Geo. I. c. 21. and 43 Geo. 3. c. 152. Pilotage down the Thames, 
and through the North Channel, to or by Orfordness, and round 
the Long Sand-Head into the Downs, ana down the South Chan¬ 
nel into the Downs, and from or by Orfordness up the North Chan¬ 
nel and the Thames and Medway; by stat: 5 .Geo. 2. t. 20.; and 
pilotage* into or out of the pott of Liverpool, by stat. 37 Geo. 3. 
t\ 78. See Abbott’s Law relative to Merchant Ships, p. 168. ed. 2d. 
* See also modern regulations as to pilots in recent statutes 47 Geo. 3. 
Sess. 2. c. 70. Local, 48 Geo. 3. c. 104, continued and amended 

by 52 Geo„3. c. 3D* * - ' 
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5. Re-assurance. 

; Re-assurance is a contract made by the first insurer or un¬ 
derwriter, with a view of securing himself* from a* risk, by 
throwing it on other underwriters, who are termed re-assurers. 
This is allowed in almost all the trading countries in Europe, 
and was permitted by the law of England, until the stat. 19 
G. 2 c. 37., by the fourth section of which re-assurance is 
prohibited, except in three cases: L. The insolvency; 2. The 
bankruptcy; 3. The death of the insurer: and even in these 
cages, it must be expressed in the policy to be a re-assurance, 
and the re-assurance must not exceed the amount of the sum 
before assured. 

* 

Although the first section of the above-mentioned statute 
does not extend toforeign ships*, yet the fourth section does. 
Consequently a re-assurance, even by a foreigner on a foreign 
ship, is illegal. 

6. Wager Policy — Stat. 19 G. 2. c. 37.— Interest of 

Assured. 

An insurance being a contract of indemnity, its object is 
not to make a positive gain, but to avert a possible loss. 
Hence, as a person cannot be said to be indemnified against 
a loss which can never happen to him, a policy without in¬ 
terest is not an insurance, but a mere Wager only. • Such po¬ 
licy, therefore, is properly denominated a wager policy. Al¬ 
though contradictory decisions are to be found in the books, 
as to the legality of wager policies, before the statute 19 
G. 2,, yet they have been recognised as legal contracts by, mo¬ 
dern judges; and it seems now to be admitted**, that by, the 
law of merchants, and particularly by the law of England, ass 
it stood at the time of passing the act 19 G. 2., a wager po¬ 
licy, in which the parties, by express terms, such as the 
words “ interest or, no iuterest,** or, “ without proof of in¬ 
terest,” disclaimed the intention of making a contract of in¬ 
demnity, was th,en (contrary to older determinations) deemed 
a valid contract of insurance; but that a policy containing no 
such clause, disclaiming or dispensing with the proof of in¬ 
terest, was to- be considered as a contract of indemnity only, 
upon which the assured could never recover without proof of 
mi interest (55). But it having been found by experience, 

a Andreev. Fletcher, aT. R. ltii. Luccna v. Craqfurd, 3 Bos. & Pul 
b Seethe opinion of Chnmbre, J. in 101. 


(55) This opinion of Chambre, J. is confirmed by an observation 
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that the tanking assurances,. “ interest or no interest, or with¬ 
out further proof of interest than the policy,” had been pro¬ 
ductive of many pernicious practices, and by introducing a 
mischievous kind of gaming or wagering, under the pretence 
of assuring the risk oif shipping and fair trade, the institution 
and laudable design of making assurances had been perverted; 
and that which was intended for the encouragement of trade 
and navigation, had, in many instances, become destructive to 
the same; it was enacted, by stat. 19 G. 2. e. 37. s. l„ “ that 
no assurances should be made by any persons, bodies corpo¬ 
rate or politic, on any ships belonging to his majesty, or <ku/ 
of his subjects (f>(j), on any goods laden, or to be laden, on 
board such ships, interest or no interest, or without further 
proof of interest, than the policy, or' by way of gaming or 
wagering, or without benefit of salvage to the assurer, and 
that such assurances should be void;” 

But by s. 2. it is provided, “ That insurances on private 
ships of war, fitted out by any of his majesty’s subjects, 
solely to cruize against his enemies, maybe made by or for 
the owners thereof, interest or no interest, free of average, and 
without benefit of salvage to the insurer.” 

And by s. 3. it is also provided, “ That any effects from 
any port or places in Europe or America, in possession of the 
crowns of Spain or Portugal, may be insured in the same 
manner as if this act had not been made.” 

Having detailed the provisions of the stat. 19 G. 2. e. 37., 
it will be necessary briefly to consider what that interest is, 
the protection of which is the proper object of a policy of 
assurance. And this is to be collected from considering what 


of Lord Hardwicke^iu a.case which was decided before the passing 
of the stat. Ip G. 2. c. 37. Speaking of the difference between in¬ 
surances from fire and marine insurances, he says, “ in the insur¬ 
ance of ships, * interest or no interest* is almost constantly inserted, 
and, if not inserted, you cannot recover, unless you prove a pro¬ 
perty.” Per Lord Hardwicke, C. in the Sadler’s Company v. Bad- 
cock, 2 Atk. 556. ' 

(56) Iu consequence of these words it has beeu holdeu, that this 
section does not apply to the case of ’foreign ships, and that insur¬ 
ances, ** interest or no interest” may be made upon them.. Thellus- 
son v. Fletcher, Doug. 315. And although the words “ interest or 
no interest” are omitted in the policy on a foreign ship, yet in de¬ 
claring ou such policy, it is-not necessary to aver that the assured 
had an interest. Craufurdv. Hunter, 8 T.R. 13. Nantes v. Thomp¬ 
son, 2 Bast, 385. 
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is the nature of such contract*. Now insurance is a contract* 
by which the one party, in consideration of a price paid to 
htth adequate to the rish, becomes security to <the other, that 
he shall not suffer loss or damage, by the happening of the 
perils specified to certain things, which maybe exposed to 
them. This being the general nature of the contract, it fol¬ 
lows, that it is applicable to protect persons against uncertain 
events, which may in any wise be of disadvantage to them; 
not only those persons, to whom positive loss may arise by 
•uch events occasioning the deprivation of that which they 
may possess, but those also, who, in consequence of such 
events, may have intercepted from them the advantage or 
profit, which but for such events, they, would acquire accord¬ 
ing to the ordinary and probable course of things. That a per¬ 
son must somehow or other be interested in the preservation of 
the subject-matter exposed to perils, follows, from the nature 
of this contract, when not used as a mode of wager, but as 
applicable to the purposes for which it was originally intro¬ 
duced; but to confine it to the protection of the interest 
which, arises out of property, is adding a restriction to the 
contract which does not arise out of its nature. Interest, 
therefore, with reference to the subject under consideration, 
does not necessarily imply a right to the whole, or a part of 
a thing, nor necessarily and exclusively that which maybe 
the subject of privation, but the having some relation to, or 
concern in, the subject of the insurance, which relation or 
concern, by the happening of the perils insured against, may 
be so affected as to produce a damage to the person insuring! 
and where a person is so circumstanced, with respect to mat¬ 
ters exposed to certain risks, as to have a moral certainty of 
advantage but for those risks,, he may be said to be interested 
in the safety of the thing. Having endeavoured to explain 
the nature of an insurable interest, it will be proper to add, 
that it is not necessary such interest should be indefeasible; 
for the consignee of ^oods, under a bill of lading, Jias an in* 
furqble interest in such goods, although they may be stopped 
in transitu on their passage home*. So also has an executor 
before probate. In like manner it has been holden, that 
where a ship was taken as prize by the conjoint forces of the 
army and navy, the captors, before condemnation, had an in¬ 
surable interest under stat. 45 G. 3. c. ?*2. s, 3. whereby the 
Crown gives up its right in the prize to the captors, although 
•uch interest was defeasible, as well by the release of the 

* A 

c Pw Uwrmc* J. in liireil* ?. CM«. tl Per Lord Ellenbtrougl), C , J. 
furrf, l). P. s Boo. & Pdl. N. ft. 300 , Cast, (wtj. 
where this snbje^iijery eUbofiUfr- 
ty discussed, 
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crown, as the adjudication of the court,of admiralty'. The 
owner of a ship, who has chartered her for a particular 
voyage, has an insurable interest in the ship during that 
voyage, although the charter-party contain a stipulation, that 
in case the ship be lost, the charterer shall pay the owner the 
estimated value of the ship f . 


X. j Evidence, 

In order to support his action, the plaintiff must be pre¬ 
pared with the following proof: 1. The policy must be pro¬ 
duced in evidence, and the subscription of the defendant 1 
must be proved. 2. Evidence must be given of the interest 
of the insured in the subject-matter of the insurance (57). In 
insurances upon ships, the mere fact of the possession of the 
assured, as owners, is sufficient primd fade evidence of 
ownership 6 , without the aid of any documentary proof or 
title-deeds on the subject, such as the bill of sale or ship’s 
register, unless such further evidence is rendered necessary 
in support of the prima facie evidence of ownership, in con¬ 
sequence of the adduction of some contrary proof on the 
other sitle: 

As in an action on a policy of insurance on freight 1 *, where 
the interest in a ship and its earnings were alleged to be in 
four persons, who were partners in trade, and it was proved 


e Stirling v.' Vaughan, n East, 619. 
2 Camp N. P, C. 225 - S. V. cited iu 
Rotortsuii and others v. Hamilton, 

B. R. M. 52 a. 3 . 

f Hobbs v. Hannam, 3 . Camp. N. P. 

C. 9*. 

g Robertson v, French, 4 East, laC. 


See also Thomas v. Foyle, 5 Esp. N, 
P.C.sa. 

h Camden v. ^nderson, fl T. R. 709. 
recognised by Le Blanc, J. in Marsh 
v. Robinson, B- R. Loudon Sittings 
after II. T. 42 CL a. 4 Esp. N. P. C. 
98 . 


(57) In Amery V. Rogers, l Esp. N. P. C. £07. where an notion 
was brought on a policy of insurance on a ship. Lord Kenyon, C. J. 
was of opinion, that the proof of the insured having exercised acta 
of ownership, in directing the loading, &c. of the ship* and paying 
the people employed, was sufficient proof of interest. And in M*An- 
drew v. Cell, 1 Esp. N. P. C. 373. where the insurance was on a 
•hip and her cargo, the plaintiff, in order to prove interest, produced 
the bill of Jading, and the captain proved that it was his bill of 
lading, and that ha*had the goods specified in it on board. ^ Lord, 
Kenyon, C. 3, held, that the interest was sufficiently proved. 
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by the plaintiffs, that the ship had been paid, for by all the 
four partners; but the defendant having produced the regis¬ 
ter, wherein the ship was registered in the names pf two of 
the partners only; it was hoiden, that as the title to freight 
arose only froiri ownership, and the register was conclusive 
evidence that only two wore owners, and as there was not 
-any count in the declaration, stating the interest to be in 
two only, the plaintiffs could not recover. 

Where the r plaintiffs declared on a policy of assurance 1 , 
and averred that they were the persons residing in Great'Bri¬ 
tain who received the order for‘And effected the insurance; 
this was considered as a material averment, and not sustained 
by evidence of a letter received by them after the policy was 
effected, directing to make assurance; although the policy 
was originally on goods on board' the Ann; or ships, or by 
whatsoever other name the ship should be named; and the 
plaintiffs, upon the receipt of the letter, procured a memo¬ 
randum to be made on the policy, signed by the defendant, 
declaring the interest to be on board the Herald, the ship 
mentioned in the letter. 

In insurances upon goods, the mere production of a bill of 
.parcels from the seller abroad 11 , with the receipt to it, and 
proof of his hand-writing, has been holden to be sufficient 
proof of the interest of the assured. 

In a declaration on a policy of insurance effected by the 
plaintiff 1 , as agent of A. and B., it was averred, “ that A. and 
B„at the time of effecting the policy, and theiice until the 
time of the loss, were interested in the goods insured, to a 
large amount , to wit , to the amount of all the money ever in¬ 
sured thereon At the trial it appeared, that, at the time 
when the policy Vas effected, another person was jointly inte¬ 
rested in tne goods, together with A. and B. The court were 
.of opinion, that although A. and B. had not an exclusive in¬ 
terest, yet they had such an interest as would answer the 
terms of the averment-; Chambre J. observing, that the aver¬ 
ment in substance was nothing more than that the parties for 
whose benefit the assurance was made, had an interest in the 
subject of that insurance. They were not bound by the 
terms of the averment to shew any thing imore .than that they 
had an interest; and if they had shewed an interest to the 
extent of one-hundredth part of the cargo, it would be suffi- 

* * 

fjell y. Jaiison, ilVf.&S tsoi. see licit v. Ansley, 16 East, 141. re- 

’it ft^ssel v. Boehm,Str. 1127 . per Lee, cognise in Cohen v. Hannaro, s 
- Tau.nt. ioa> 

1 Pagcv. Fry, 2 Bos. & Pul. 240 But 
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dent. The spirit offfce stat. IPG. % only required, that the 
policy should not be agaming policy. 

3. It must be proved, that the loss happened in the same 
manner as is stated in the declaration, that the underwriter 
may be apprized of the case, {which he has to encounter, by 
evidence. * 


Where a loss is averred to be by perils o f the sea m , and some 
of the goods iusured are spoiled, and others saved, the ex¬ 
penses of the salvage may be given in evidence (without stat¬ 
ing them specially) on this ■ averment, as being a damage 
within the cause pf action as laid. 


If a total loss of the ship is stated in the declaration*, and 
damages laid accordingly, evidence of a partial loss may be 
received, and the plaintiff may recover to the amouut of such 
loss as he is able to prove. 

In an action upon an insurance upon profits 0 , the assured 
must prove a loss: for where, upon an insurance of profits of 
a cargo of slaves, valued at 400/., the plaintiff declared for a 
total loss by perils of the seas, and it appeared that the vessel 
was wrecked, whereby many of the slaves were lost, but the 
remainder got into the market, and were there sold; it was 
holden, that, although the produce of the slaves sold did not 
give a profit upo.n the whole adventure,;the plaintiff was not 
entitled to recover, because it did not appear, that if there 
had been no shipwreck, and all the*slaves had got to market, 
any profit would have been produced. 

It is a general rule, that nothing which depends on the pro¬ 
ceedings of a court can be proved by parol.testimony p ; hence, 
in cases of capture and recapture, neither the salvage nor the 
expenses incurred'for ascertaining the amount of the salvage 
(.38), can be otherwise proved than by producing the proceed¬ 
ings of the admiralty court. The copy of a sentence bf con¬ 
demnation of a ship or cargo in a foreign admiralty court, is 
not made admissible evidence for the underwriters, by being 
handed over to them, by the assured, along with other papers, 
to satisfy them of thd loss'*. 

n» Cary v, King, Ca/feinu. Htofdw. B. , ,n TliclljissniU.SlieiWen, S Bos. & Pal. 

R. ao4< > • ' $*. ft.SV2{E -* 

n if Burr. (few. q Mijult v; Atkin*, 3 Camp. N. P. C. 

o Hodgsou v. Glover, 6 Rust, 3i& * ‘ SIS. 


(.53) By stot. 4^ G, R. c. t6pi s. 40. ; which see ante, p, 1)97. it is 
expressly required An all - easel of capture and recapture, that some 
proceeding should be had in the admiralty court, to uscertiyu what 
the amount of salvage shall be.'* 
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■A §lip of papeiywherem the names-6f the underwriters 
were "'mentioned, in the order in which they.had originally 
been applied to''and had agreed to Underwriter (and which 
was .different from that in which their riamesappeared on 
the pdlicy).having been tendered in evidence to shew the. 
trheborder of the names, for the purpose of letting in evidence 
of a false representation made to the first underwriter in fact; 
the court were of opinion, that such paper could not be 
received in evidence, for want of a stamp, the effect of the 
Evidence being to shew/through the medium of a writing, 
that the contract entered into between the parties was 
different from that which it appeared to be’on the face of the 
, policy. 

In a case where it appeared that a license to trade with an 
enemy', granted abroad, had been returned, after being used, 
to the secretary of the governor by whom it was issued, and 
the secretary was examined, who said that he had, as he be¬ 
lieved, thrown it aside among the waste papers of his office, 
and did not know what was become of it; that he had after¬ 
wards searched for, but did not recollect the finding it, and 
thought that he had not found it: it was holden, that this 
was reasonable and probable evidence of the loss of such 
licensee, so as to let in parol evidence of its contents; the 
paper, not being considered as of any further use at the time, 
and the attention of the fitness not having been then called 
particularly to the circumstances; and further, that the wit¬ 
ness might speak to the contents of the license from memory, 
though he had made an entry of it in his memorandum-book, 
for the private information of himself and the governor, 
which book was not produced, he having given it to the go¬ 
vernor, who was gone abroad without returning it- to him ; 
for such, book, if in court, would not have heen evidence per 
te % but could only have been used by the witness to refresh 
* his memory. 

When a ship insured is captured in a voyage to an enemy’s 
country 1 , and the British license legalizing the voyage is lost, 
to shew that she had such a license, it is necessary to prove 
the loss of the paper purporting to be a license put on board 
the ship, and to produce examined copies of the order in 
council for granting the license, and of the co^y of the license 
preserved in the secretary Of state’s office.’ 

To‘support an averment in a declaration on a policy of in- 
surlnce on goods, “ that the ship, with the goods on board. 


r "Marschen v. Heed, 3 East, 579. .< 
b Kensington r. lnglis, 3 East, 373.' 


t Eyre r. Palsgrave, a Camp. IN. p. C. 
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when at A. was arrested by the persons exercising the powers 
of government there, and the ^oods were then .and there by 
the said, persons.* detained,, and confiscated,” it is 

enough to shew, tha# the goods were forcibly taken on hoard 
the ship by the officers of government, and never delivered 
to the consignees; without putting in any sentence Of con¬ 
demnation’'. T 

To prove a warranty, that a ship insured was of a particu¬ 
lar nation, it is prim a facie evidence, that she carried the flag 
of that nation at times when she was free from all danger of . 
capture, and that the captain addressed himself to the consul 
of that nation in a foreign port". 

The production of a letter, dated abroad, and addressed to 
J. S. in England, with the English ship*letter post-mark 
upon it, which directed a policy to be effected, is sufficient 
to prove that J. S. was “ the person residing in Great Bri¬ 
tain, who received the order for, and effected such po¬ 
licy'.” ‘ 

In an action on a policy on a voyage “ to any port in the 
Baltic,” evidence was admitted to prove that the Gulf of Fin¬ 
land is considered, in mercantile contracts, as within the Bal¬ 
tic, although the two seas are treated as separate and distinct 
% geographers*. # 

Upon a question concerning the seaworthiness of a ship*, 
after 1 the evidence of persons who have examined her condi¬ 
tion, experienced shipwrights, who never saw her, may be 
called to say whether, upon the facts sworn to, she was, in 
thei^ opinion, seaworthy dr not, in conformity to the rule of 
.evidence, that where a matter of skill or science is to be de¬ 
cided, the jury may be assisted by the opinion of persons pe- 
, culiarly acquainted with it from their professions or pursuits. 

' In*an action on a policy on goods on board a ehip b , the 
master and owner was held not a competent witness to prove 
the ship seaworthy, until he had been released by the owner 
ofthegdods. 

So in an action againstan underwriter 0 , for a loss by bar* 

ratry of master, it was holden, that the master could not be 

• % , 

vt Carruther* y. Gray, a Camp. N.p. a Beckwith v. Sidebotham, l Camp. 

C. i4<2. llord EUenbnrangh, Ci. S. ‘ W. T*. C. 116. 
x Arcangelo v. Thompson, 3 Camp, b Rotherne v Elton, Prakc’a N. P. C„ 

N. V.C.Sao. 84. Kenyon, C.J. Fox v, Lashing- 

y S.C. _ ton, ib. 11. S.l*. perKcuyoit, C.J. 

jl Uhde v.‘ Walters,'3 Camp. N.P. C. e Hird v. Thompson, I Esp. N. P. C. 
16. See Moxdii ♦. Atkins, a Camp. 339. 

#.£<€. 200 . 
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examined by the defendant, to prove that the barratry was 
committed by the oonsent, aiw with -the privity, of the 
ownehs, without a release by the defendant^ «»* 

In Van abtionon a policy dh goo<13 c ,* the declaration con¬ 
tained an avenhent that the plaintiffs were interested in the 
subject-matter of insurance; the defendant, meaning to dis¬ 
pute this at the trial, gave them notice to produce certain 
articles of agreement executed by the plaintiffs and the cap-- 
tain (who was not a plaintiff). The instrument was produced 
in pursuance of the notice, when there appeared to be two 
subscribing witnesses to it; the plaintiffs insisted that the 
defendant could not give it in evidence without calling one 
of those witnesses to prove it. Lord Ellenborough being of 
that opinion, the. plaintiffs recovered. A motion was made 
for a new trial, on the ground that the instrument coming out 
of the hands of the plaintiffs, parties thereto, upon notice to 
produce it, it was pot necessary to be proved by one of the 
subscribing witnesses, according to the rule laid down in R. v. 
Middlezoy, 2 T. R. 41. But Lord Ellenborough said, that 
that case, which was much questioned at the time, had been 
since overruled, and that the production of the instrument, in 
pursuance of the notice, did not supersede the necessity of 
proviiui it by one of the subscribing witnesses, if any, as in 
ordinal cases. And Lawrence, J. said, that this had been 
so ruled by Lord Kenyon in a subsequent case respecting a 
will, which the adverse party, in whose hands it was v had 
notice to produce, and did produce at the trial, when it ap¬ 
peared that there were subscribing witnesses to it: aud Lord 
Kenyon held, that the party who gave the notice was bound 
to call one of the subscribing witnesses to prove the will, lu 
the present case, however, the court made the rule absolute 
for a new trial, on payment of costs,, the defendant having 
made an affidavit of his being surprised, and not prepared at 
the trial, for want of knowing who the subscribing witnesses 
were (59). 

* 

n t 

g Gordon and others v. Secretan, 8 Cast, 549 . Bateson v. Lew in, Middlesex 
Sittings after 11 . T. S 3 G. 3 . Lord Ellenborough, C. J. S. P. 


(59) The doctrine established in Gordon v. Secretan, via* recog¬ 
nised by' Heath, J. in Wetherston v. Edgington, 2 Cainp.'N. P. C. 
94., aud there applied to an agreement not under seal. But al¬ 
though the mere possession of an instrument does not dispense with 
t ie necessity, which lies op the party calling for it, of producing the 
attesting witness, yet where a person is galled on to produce* deed 
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The plea of alteitatiemy, which goes -merely in dis.ibUitv 
of the personj must be supported by the strictest proof. Hence 
it is not sufficient merdy to shew that Borne time before action 
was brought, the party was domiciled in a territory which has 
become hostile, without shewing that he was a native of that 
territory, or living there at thetiflie of action brought 1 . 


XI. Return of Premium . 

In cases where the contract of insurance is void, as on the 
ground of non-compliance with a warranty, e. g. to sail with 
convoy, sea-worthiness, or the like, and fraud cannot be im¬ 
puted to the assured, the assured will be entitled to a return 
of premium; because where the contract does not attach, 
there is not any risk ((iO). 

Where there is an insurance on ship and freight, and 
the ship has arrived in safety, and earned freight, the as¬ 
sured cannot afterwards claim a return of premium, on the 
ground that he had no insurable interest, on account of a 
defect in his title to the ship 6 . 

In cases where the risk is entire, and has once cotrmrenced, 
as in the Case, of a deviation, there shall not be stay return 

»1 Harman v'. Kingston, 3 Camp. N. P. c M'CullOcli v. Roy. Ex. Ass. Co., 

C. 153. * 3 Caui|Vi N..1*. C. 406. 


to which he is a party, and tinder which he claims to hold an estate* 
and he prod frees it* it shall be taken to be a good deed, so fat: a* 
relates to the execution as against himself. Pearce v. Hgoper, 
3 Taunt, fio. # ^ 

(do) “ If the risk be not run, though it be by neglect, or even by 
fault of the insured, yet the insurer shall not retain the premium.’* 
Per Lord Mansfield, C. J., in,Stevenson v. Snow, 3 liurr. 1240. 
“ Where the risk has not been run, whether its not having been run 
was owing to the fault, pleasure, or will of the insured, or to any 
other cause, the premium shall be returned, because a policy of in- 
surance is a’Contract of indemnity. The underwriter receives a pre¬ 
mium Ibr running the risk of indemnifying the insured, and to what¬ 
ever, cause it be owing, if he does not run the risk, the consideration 
for whiclfotkc;premium,or, money was put into his hands, fails, and 
iherelorehe ought to return it.” Per Lord Mansfield, C. J., in Tyne 
v* Fletcher, Cowp. (i(i8. 



.056 


INSURANCE* 


or amj^ionment of prenuura^({Sf}, Aship was irisurcil “ at 
andiron* London to any port or place, for twelve months, at 
9l. per .Warranted free from capture by the Americans 8 .’' 
The ship sailed froth the port of London, and was taken by 
an American privateer about two months afterwards. It was 
contended that* proportionable part of the premium ought 
to be returned, that 9/. was much more than adequate to tlie 
risk actually run, viz. only two months. '‘But th& court were 
of opinion that there ought not to be a return of premium. 
Lord Mansfield, C. J. observing, “ that there were two general 
rules established,, applicable to the question: The first is, 
that where the risk nas not been run, whether its not having 
been run Was owing to the fault, pleasure, or will of the in¬ 
sured, or to any other cause, the premium shall be returned; 
because a polit y of insurance is a contract of indemnity. 
The underwriter receives a premium for running the risk of 
indemnifying the insured, and to whatever cause it be owing, 
if he does not run the risk, the consideration, for which the 
premium or money was put into his hands, fails, and there¬ 
fore he ought to return it. 2d. Another rule is, that if that 
risk of the contract of indemnity has once commenced, there 
shall'b^ no apportionment or return of premium Afterwards. 
For tnKgh the premium is estimated, and the risk depends 
upon tfflTnature and length of the voyage, yet, if it has com¬ 
menced, .though it be only for twenty-foyr hours or less, the 
risk is run, the contract is for thc'whole entire risk, and no 
part of the consideration shall be returned.” The same rules 
were laid down by Lord Mansfield, C. J, in Loraine v. Thom- 
linson, Doug. 6S7. 


A ship, employed in the coasting trade, was insured 
against capture-for 12 months 11 : “at 15 $. per cent, per 
month, IS/.” The ship was lost in a storm, within the first 
two months. An action having been brought for the amount 
of thlLpremium ( 18 /.)f the defendant pleaded non-assumpsit 
as to ml except 3/., and as to that a tender. The jury found 
a verdict for the defendant upon the tender, and for the 

plaintiff upon the other issue, for the sum of 15/., subject to 

* • * * 

f Tyric v. Fletcher,Coup. 6Gs, Meyer g Tyric v: Fletcher, Cowp. 668. 
v. (jregsou, B. ft. East. 24 G, 3 . h Loraine V. ThoinlihBon, Dougl. 565 . 
Marsh. s6s> * 


(61) Upon an insurance at and from a place, if an usage can be 
proved warranting a division of the risk, the insqred will be entitled 
tu an apportionment. 6f the premium, in case one of the risks be not 
run. Long v, Allen, B. R< B. 25 G. 3. Marsh. 570. 
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the opinion of the court, whether he was entitled to recover 
that sum of \U. or fch§ sum of 3/. only. It was contended 
on the part of thg^fendant, that this was not one entire 
contract for a year* hut an insurance from month to month 
for twelve months; if the-policy, had been for a year, or 
twelve months, and'the premium a gross sum, the court could 
not have apportioned it, becaft&e the risk in one month might 
be greater than ip another, but here the parties have ap¬ 
portioned the premium: that the insurance was the same as 
if there had been 12 policies for each morfth. But per Lord 
Mansfield, C. J. it is an insurance for twelve months, for one 
gross sum of 18/. They have calculated this sum to be at 
the rate of 15 s. per month. But what was to be paid down ? 
Not 15$. for the first month, and so from month to month; 
but 18/. at once. 

» * 

A ship with her cargo was insured** at and from Honfleur 
to the coast oif Angola 1 , during her stay and trade there, at 
and tlience to her port or ports of discharge in St. Domingo, 
and at and from St. Domingo back to Honfleur at a premium 
of 11/. per cent.” The ship sailed to A., but in this part of 
the voyage she was guilty ot a deviation. It was contended, 
on the past of the. plaintiff, that there ought to be an ap¬ 
portionment and return of premium; but the comjt were 
clearly of opinion that there ought not to be anjflfcturn. * 
Lord Mansfield, C.. J. said, the question depends upon this : 
Whether the policy contains one entire .risk on on<f voyage, 
or whether it is to be split into six different risks ? for, by 
splitting the words, and taking “ at” and “ from” separately, 
it will make six; viz. 1. At ilonfleur; 2. From Ilonfleur to 
Angola; 3. At Angola, &c. The argument must be, that, 
if the ship had been taken between Honfleur and Angola, 
there must have been a return. By an implied warranty, 
every, ship must be seaworthy, when she first sails on the* 
voyage insured,* but she need not continue so throughout the 
voyage; so that, if this is one cTntire v%age, if the ship was 
seaworthy when she feft Honfleur. the underwriters would 
have been liable though she had nil been so at Angola, &c. j 
(bi|t according to the construction contended for on the part 
of-the plaintiff, she must have been seaworthy, not only af 
the departure from Honfleur, but also when she sailed lrom 
Angola, and when she sailed from St. Domingo. 

But if the insurance be in effect on two or more voyages, 
and one- or more have not commenced, there slial^^j an 
apportionment and return of premium in respect of those 

^ i Fernaon r. Woodbriilge, Deug. ?9i. * 
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voyage^ whtehhaie not commenced, as tv ill appear from the 
fanoiyingcase: 


' . > 1 1 1 ' 


# J|^riti8trraftc6 was effected upon a ship at five guineas per 
cent*., lost?'ey not lost, at and from London to Halifax, War¬ 
ranted to dcpaffc with convoy from Portsmouth fbr the voyage 
(IPi). 'Before the S,hip arrived Portsmouth, the convoy whs 
gone. Notice of this was immediately ^iven by the insured 
to the underwriter, and at the same time he was also desired 
either to make the long insurance, or, to return part of the 
premium. The jury found that the usual settled premium, 
from London to Portsmouth, was one and on-/ half per cent., 
and that itVas usual, in cases like the present, for the under¬ 
writer to return part of the premium, but the quantum was 
uncertain. It was stated, that the' plaintiff made to the 
defendant an offer’of allowing him to retain one and one half 

S er cent, for the risk from London to Portsmouth. It was 
olden, that the plaintiff was entitled to recover such part of 
lhc‘prcmium as had befen given for insuring the ship on the 
voyage from Portsmouth to Halifax: Denison, J. observing, 
that it was most equitable that the defendant should retain 
the premium for such pari of the voyage only as he had run 
the risk*of; that the insured had a right to have the other 
part atttored to him. And this was agreeable to the general 
prinenne of actions for money had aud received to the 
plaintiff^ use; where the defendant had no right to retain it, 
he must refund it. Foster, J. added, that there was not any 
consideration for the remainder of the premium, /. <?. for the 
voyage, from Portsmouth to Halifax, wherein no risk was run 
by the insurer, who only insured the voyage with convoy; 
therefore he had no right to retain the premium for this. 
\Yilmot* J. said, that upon this policy there were two distint t 
points of fmh, m effect two voyages, which were cltarly in 
* the contemplation of ,the parties, and only one of the two 
v.oyqges was made, other not at all entered upon. It 
\vas a conditional contract, and the second voyage was not 
begpn, therefore the prMjium must be, returned; for upon 
the second part of the voyage the risk never took place. . 


in 


Lord Mansfield, C. J., commenting on the preceding ease 
Tyrie v. Fletcher, Cowp. observed, “ that the first 


k Strvcnion V. jSucw, 3 Burr. 1337. 




(fiii) in Mr. J. BJaekstone’s report of tliis cfase, 1 Bl. II. 315, 
the, words ,of the policy ate ** warranted-to depart with cOnvoy for 
the voyage/* omitting the words “ from Portsmouth.*’ 
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object of insurance was from London to Halifax: but if the 
ship did not depart from Portsmouth with convoy, then 
there was to be no contract from Portsmouth to Halifax: 
why then, the parties have said, * wc make a contract from 
London to Halifax, but, on a certain contingency, it shall 
only be a contract from London to Portsmouth.’ That con¬ 
tingency not happening, reduced it in fact to a contract from 
London to 'Portsmouth only.” All the judges in delivering 
their opinion laid the stress upon the contract comprising two 
distinct’ conditions, and considering the voyage as being in 
fact twQ voyages. And in Bermon v. Woodbridge, Doug. 790. 
the same learned judge observed, that in Stevenson v. Snow 
there was a contingency specified in the policy, upon the not 
happening of which the insurance would cease. It depended 
on the contingency of the ship sailing t with convoy from 
Portsmouth, whether there should be an insurance from that 
place. This necessarily divided the risk, and made two 
voyages; And in Lorainc v, Thomlinson, Doug. 587. Lord 
Mansfield again remarked, that Stevenson v. Snow was de¬ 
cided on the ground of there being two voyages. 

, The next case in which an apportionment has been allowed 
is that of Long v. Allen, B.‘ it. E. 25 G. 3. Park, 390. 
Marsh. 570. There the terms of the policy were, ‘iat and 
from Jamaica to London, warranted to depart with convoy.” 
'(’he ship sailed without any convoy. An express usage was 
found; that on insurances couched in the same terms with the 
policy in questiou the premitfln had been returned, deducting 
one half per cent., if the ship departed without convoy. The 
court decided in favour of the return of premium, on the 
ground of the usage. 

In Rothwell V. Cook, 1 Bqs. and Pul. 172. the policy was 
on ship; “ at and from Hull to Bilboa, warranted to depart v 
from England with convoy r” the ship sailed from Hull'to 
Portsmouth, and thence departed with convoy, which not 
'being direct for Bilboa she afterwards left, and was captured: 
the warrantry not having been complied with' the plaintiff 
would have been nonsuited, but it was insisted that he was 
entitled to a verdict for the premium, which was found 
accordingly. On motion to aside this verdict, Eyre, 
C. J. said, the verdict now stands for the return of the whole 
premium, and the question is, wjiethcr it should stand for 
the whole, for none, or for a part? If for a part, I do not 
know how we are to settle it; it must depend on there 
being, or not being, some rule to be found to direct us in 
making the decision. Certain it is, that if the ship had been 
Jost in coming Found to Portsmouth, the underwriters would 
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liaye been .it is »qt therefore reasonable, that they 

should haye" been soliable. without,retaining a proportion of 
the premium. You should inquire whether there is any rate 
of premium among the underwriters from Hull to Portsmouth, 
and whether the premium has ever been apportioned where 
there has been ori)y one insurance, without distinguishing 
the different risks in the policy. If you can find any rule, I 
recommend you to adopt it. But if you cannot agree, we 
think the wnole premium ought not to be returned; and, 
therefore, the present verdict must be set aside, and the case 
go to a new trial. Rule absolute. 

Where there is*an agreement to return part of the premium, 

if the ship arrive” the assured will be entitled to a return, 
in the event Qf an ,arrival of the ship at the port of destination, 
although it should*&ppear, that the ship has sustained a loss 
occasioned by a sea risk 1 , or that the'ship has been captured 
and recaptured, and the assured has been obliged to pay the 
salvage®. But every arrival of the ship at the port of her 
destination is not an arrival witfiin the fair construction of the 
agreement; such, for instance, as an arrival in possession of an 
enemy at a neutral port, to which she was insured, or an 
arrival at her port in England as the property of other persons 
after a^capture. In short, it must be an arrival at the destined 
port in the course of her voyage". 

The captors of a ship and cargo effected an insurance; 
restitution was afterwards awyded to the owners (With the 
exception of a small’ part of the cargo); it wasbolden, that 
the captors were not entitled to a return of premium; for 
they had possession of the property insured; and if it were 
a legal capture, they were entitles; if it were not, the 
Court of Admiralty might amerce them in "the damages and 
costs, and they had a right to insure themselves against a 
decision, which might have loaded them with damages and 
costs °. * 

Policy at apd from Goltenburgh to Riga upon goods arid 
ship, beginning the adventure upon the goods from the' 
loading thereof aboard the ship at Goltenburgh—it appeared 
that there were not any goods laden at Gottenburgh but only 
at London; it was holderi, that as the risk upon the goods 
never commenced* the plaintiff was entitled to a proportional 
return of premium p . In the preceding base the adventure 
upon the goods is expressly mentioned to begin from the 
loading at Gottenburgh; but*if the place had been omitted, 

I Simond v. Boydell, Dougl. a69. o Boehm v. Bell, 8 T. JR* 154* 

m Aguila v. Rodgers, 7 T. R. 421. p Horneyer v. Lusbington, 15 East, 

a Adra. by Kenyon, C. J. S. C. 46. 
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the court would havdiirtteUdod a loading at the place whence 
the voyage commeftcedV ■ ■ 

The'formal receipt in the policy is conclusive evidence of 
the receipt of the premium as between the assured and un¬ 
derwriter in an action for the return of the premium'. 

Where the assured or his agent ’ has been guilty of fraud, 
as where the assured khevv that the ship* was lost, at thctime 
of effecting the policy, the premium cannot be recovered; and 
the same rule holds, where the contracted insurance is illegal", 
unless the assured was ignorant of the illegality at the time of 
effecting the insurance*; or unless every thing has been done 
by the assured which lay in his power to legalize the voyage*, 
though the endeavour has failed. 

A policy broker is the agent of both the assured and under¬ 
writer, and is the trustee for the asstfred as long as the policy 
remains in his hands, to adjust and receive returns of premium 
for him when the events have happened on which they are to 
be made. Hence tbe broker, having notice that the events 
have happened which intitle the assured to such returns, 
is authorized to deduct so much from the gross amount of 
the premiums, and to pay over the difference only to the un¬ 
derwriter*. 

In assumpsit, on a policy of insurance*, with a count for 
money had and received, the defendant had not paid any mo¬ 
ney into court. The defence was, that the ship was not sea¬ 
worthy ; on which point, withbut any direct evidence of fraud, 
the case was-submitted to the jury. General verdict for de¬ 
fendant. N. It .was,not intimated to the jury, that the plain¬ 
tiff-was intitled to a verdict for a return of premium. On an 
application to the court, it was holden that the plaintiff was 
intitled to a verdict for the premium on the count for money 
had and received; but the court hoped, that in future the 
counsel would ill his opening demand the premium, in every 
case wherc.it was intended to insist upon it on failure of his 
claim for the loss. 

Where a total loss, is recovered, there cannot be a return of 
premium for convoy, because the total loss includes the entire 
premium added to the invoice pricg\ 

q Spilta v. Woodman, 8 Taunt. 4l0. x Oom v. Bruce, 13 East, 335 . 
r Dalzell v. Mair, 1 Camp. N. P. C. y Hentig v. Stauiturth, B. R. E,. T. 

533. _ 56 Geo. 3 . ’ 3* • 

e Chapman V. Fraser, B. R. T. 33 -G. z Slice v.Clarkson, 13 East, 5 07. ■. . 

3. Parkj 2 l 7 , ‘ .a Peuson v. Lee, C. B. M. 41 G. 3. 

t Tyler v. HtfSne, London Sittings 2 Bos. & Pul. 330. ' 

after H. T. -23 G. 3.Lord Mansfield, b Per Jury; in Lftoghoro v. AUuult, 

Cy. Park, 1217. 4 Taunt. 311. * 

n Lowry v. Bniirdicu, and other cases, 

ante, vol. l.p.94. 
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Upon a mere, misrepresentation without fraud, where tlte 
risk never attached, the assured is intrtled to a return of the 
premium*. 


XII. Of Bottomry and Respondentia. 

Bottomry .— An agreement entered into by the owner, or, 
under certain circumstances, by the master ot a ship(03), 
whereby, in consideration of a sum uf mov-y atkanr'Hl, (tor 
the purpose of enabling the borrower to tit out the ship, or 
purchase a cargo for an intended voyage) the borrower under¬ 
takes to repay the same with a stipulated inttrest, if the 
voyage shall terminate successfully, and binds bunself and 
the ship aud tackle for the due performance of the agree¬ 
ment, is termed bottomry. The term “ bottomry' is derived 
from the original language of the agreement, which merely 
spoke of the keel or bottom of the ship; but the expression 
was always considered as being used figuratively, viz. pars 
pro toto. This agreement is sometimes made m the form 
of a deed-poll, called a bill of bottomry, executed by .the 
borrower, and sometimes in the form of a bond with a pe¬ 
nalty. 

An assured on bottomry cannot recover against the under¬ 
writer, unless there has been ah actual total loss of the ship *: 
for if the ship exist in specie, in the hands of the owners, 
though under circumstances that would intitle the assured on 
the ship to abandon, it will prevent its being an utter loss 
within the meaning of the bottomry bond. 

Respondentia .—If the loan is not upon the vessel, but upon 
the goods and merchandize, which must necessarily be sold 
or exchanged in the course of the voyage, then by the terms 
of the agreement the borrower only personally is bound to 
answer the contract, who therefore, in this case, is said to take 
up money at respondentia. 

Bottomry and respondentia differ very materially from a 

Feiic v. Parkinson, 4 Taunt. 640 . z Thompson v. The Roy. Ex. Ass. 

Comp., 1 M- & S. SO. 


(0'3) I 11 a foreign country, in the absence of the owners^ and in 
ifeeb of necessity, the master may take up money on bottomry fw 
ie use of the ship. 
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simple loan*. 1. In the case of a loan the money is at the 
risk of the borrower,, and must be repaid at all events. But 
where money is lent on bottomry of respondentia, the money 
is at the risk of the lender during the voyage. *2 Upon a 
loan, legal interest only can be reserved. But upon bottomry 
or respondentia, any interest upon which the parties agree 
may be reserved. 

By stat, 7 G. 1. c. 31. s. 2. “all contracts and agreements 
made or entered into by any of his Majesty’s subjects, or any 

E erson or persons in trust for them, for the loan of any money 
y way of bottomry on any ship or ships in the service of fo¬ 
reigners, aud bound to or designed to trade in the East Indies, 
are void.” 

By stat. 19 G. 2. e. 37. s. •>. “ all money lent on bottomry, 
or at respondentia, upon ships belonging to any of his Ma¬ 
jesty’s subjects, bound to or from the East Indies, must be 
lent only on the ship, or upon the merchandizes on,board, ami 
shall be so expressed in the condition of the bond, and the 
benefit of salvage shall be allowed to the lender, who aloue 
shall have a rightvto make insurance on the money so lent; 
and no borrower of money shall recover more than the value 
of his inteiest on the ship, or in the effects laden on board, ex¬ 
clusive of the money so borrowed; and in case if shall appear 
that the value of his share in the ship, or the efleeis on board, 
does not amount to the full sum or sums he has borrowed as 
aforesaid, such boi rower shall be responsible to tiie lender for 
so muc h of t lc money borrowed, as he has not [aid out on the 
ship or merchandize laden theieon, with lawful miriest for the 
same, in the pioportion the momy laid out shall bear to the 
whole mouej leut, notwithstanding the ship or merchandize 
shall be totally lost.” N 

By stat. It) Car. 2. c. 6. (made perpetual by stat. 2*2 and 23 
Car. 2. c. 1L. s< 12.) reciting that masters and manners of ships, 
having insured or taken upon bottomry greater sums of money 
than the value of their adventure, do wilfully cast away, bum, 
or otherwise destroy, the slaps under the ir charge, to the mer¬ 
chants and owners’ great loss; for the prevention thereof for 
the future, it is enacted, “ that if any captain, master, nun hut, 
or other officer, belonging to any ship, shall wilfully ca t away, 
burn, or otherwise desfioy, the slap unto wlm h he belongs, 
or procure the same to be done, he shall stifltr death as a 
felon” (6‘4), 

a Marsh,6 m. 


(G4) For other statute* relating to the destruction of shipa, see 
ante, p. 901, n. (si«). 
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, s XIII. Insurance upon Lives. 

* 

4 

This insurance of life is a contract whereby the insurer h , 
in consideration of a certain premium, either in a gross sum 
or by annual payments, undertakes to pay to the person for 
whos'e benefit the insurance is made, a stipulated sum of 
money, or an annuity equivalent, upon the death of the 
person whose life is insured, whenever this shall happen , if 
the insurance be for the whole life: or in case it shall happen 
within a certain period , if the insurance be for lesser term than 
for life. 

The utility of this species of insurance is obvious. Per¬ 
sons possessed of life incomes are hereby enabled to secure, 
after their death, a competent provision for their families; and 
they are also enabled, even in their life-time, in cases of Urgent 
necessity, to raise money by way of loan, (which they could 
not do on mere personal security); for, by insuring their lives 
to the amount of the sum borrowed, the lender may be cer¬ 
tain of .having repaid the money lent in the event of theii 
death. By these insurances also, the tines to be paid upon 
the renew[d of leases, or on the descent of copyhold estates, 
may be provided for*. 

Several corporations and societies have been established for 
the assurance of lives. Among these the following may be 
nentioned; 1. The Amicable Society, established in 1706. 
1. 'The Royal* Exchange and London Assurance, in the reign 
}f George the First. 3. The fEquitable Assurance, 1702.. 
The Westminster Society. The Pelican Life Insurance, 
The Globe Insurance. 7. The London Life Association, 
established May, 1806, No. 48, St. Paul’s Church-yard. The 
Ustinguishing principle of the London Life Association is, 
hat the assured are to be partakers of the benefit arising 
herefrom during life; the prolits, when ascertained, are to 
*e divided among the proprietors, in proportion to the amount 
>f their respective interests in the society, on the most equit- 
ble plan, and are to be payable to them during their re- 
pective lives, at such times and in such manner, as the court 
f directors, under the sanction of a general court of pro-, 
rietors, shall appoint. 8. The Rock Life Assurance Com- 
^ny, (established A. D. 1806,) New Bridge-street, Black- 
iars. In this institution, each proprietor is under the neces - 
ty of ihsi/ring a sum on his own life, if accepted by the di- 
‘ctors or on that of an approved nominee, to the amount of 


I) Mfirsli, f} 6 \. 


f Mafsh, 664, 
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one quarter of the epoch standing in his name. The re pi e- 
sentatives of the insured are to receive a certain sum at his de¬ 
cease, and also such addition as may have been made to that 
sum by the previous resolution of the society, agreeably to the 
deed of settlement. The insured are either proprietors or 
non-proprietors. The proprietors are answerable each to a 
certain amount; they deposit a attain sum, and form a 
capital sufficient to answer all contingencies. The insured 
non-proprietors, haye not any share in the risk; they pay 
certain premiums, in consideration whereof, at their decease, 
their representatives will become mtitlcd to the sum in¬ 
sured, and will partake equally with the proprietors in 
such addition as may have been made at different times to 
each policy. 

The making insurances on lives, pr other events, wherein 
the insured had no interest, having introduced a mischievous 
kind of gaming, it was enacted by stat. 14 Geo. 3. c. 48. first, 
“ that no insurance should be made by any person, body po¬ 
litic or corporate, on lives, or on any other event , wherein the 
person for whose benefit, or on whose account the policy is 
made, has no interest, or by way of gaming or wagering. 
2dly, That in every policy on lives or other events, the name 
of the person interested, or on whose account it is made, must 
be inserted. 3dly, That no greater sum should be recovered, 
or received from the insurer, than the amount of the interest 
of the insured (63). 

Whether the insured has an interest within the meaning 
of the preceding statute, is sometimes the subject of litiga- 
tioti; as to which, it has been holden, that a creditor has an 
insurable interest in the life of his debtor, at least where he 
has only the personal security of the debtor d (66). But 
although a creditor may insure the life of his debtor to the 
extent of his debt, yet such a contract is substantially a 
contract of indemnity against the loss of the debt/, and, 
therefore, if, after the death of the debtor, his executors 
pay the debt to the creditor, the latter cannot afterwards 

A Anderson v. Edie, Hil. 1795, p<;r e Gudsall v. Boldero, 9 East, 72. 

Ld. Kenyon, C.J. at N. P. Paik, • 

433. 


(65) Marine insurances are expressly exempted from the opera* 
tion of this statute. See the proviso in the 4 th section. 

(66) See the remarks of Serjeant Marshall on this point in 
p. 673» 4, 5 . 
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recover upon the policy, although the .debtor diid insolvent* 
and the executors werefurnished with the means of pay¬ 
ment by a third party, it being immaterial iiom w hat iund 
the debt has been discharged so as the creditor has received 
sat isfactiou. 

But where the debt accrues by virtue of an illegal security, 
as a note for money won at play, such interest is not in¬ 
surable*. 

In an action on an insurance on the life of J. S.s for one year, 
and during the life of the plaintiff, but in case the plaintiff 
should die before J. S. the policy to be void; it appeared that 
J. S. hail granted an annuity to the plaintifl’s late brother, 
which annuity he had bequeathed tc persons not parties to 
this insurance, having appointed the plaintiff executor of his 
will, and directed him *o make assurance. It having been 
objected, that the insurance was made by a person not having 
any beneficial interest, Lord Kenyon, C. J. held this to be a 
sufficient interest to support the action, observing, that the 
plaintiff’ could not assent to the legacy, before the testator’s 
debts were paid, without being guilt) of a devastavit; and, 
being executor, all the interest of the testator vested in him. 
The cause proceeded, but it appearing, that J. S. was in a 
dying state, when the policy was effected, the defendant had 
i verdict. 

Before a policy of insurance upon a life is effected, it is 
usual for the party (whose life is the object of the insurance) 
o subscribe a written declaration, touching his age, state of 
ualth, (<•• g. whether ho has ever had the small pox, gout, 
fcr.) and other circumstances. 

'l'lic substance of this declaration is recited, and the whole 
s incorporated by reference in the policy; at the end of which 
i proviso tS usually inserted, declaring the policy to be void 
n case the insured should die. upon the seas, or go beyond the 
units of I;’urope, without leave obtained from the directors, 
»r commit suicide, or die by the hands of justice, or if the age 
if the assured exceed yeais, or if the assured be af- 

licted with any disorder which tends to the shortening of 
ife (07); or in ease the declaration should contain any aver- 
aent which is not true. 

i % 

* 

Dwyer v. Edic, l.nndnu Sittings g TidswcH r. Anlentein, Peake's 

toftev H. 1788 . Btillcr, J. Park, 438 - M.F.C. lSI. 


(67) It is not to be concluded* thut a disorder with which a per- 

* Watson v. Mai*waring, 4 Taunt. 763. 
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Such ave the conditions Which are usually, required, vary¬ 
ing, however, according'to^the regulations' of the different 
insurance companies. The policy of imposing these terms is 
obvious; for if there be not any warranty or condition on the 
part of the insured, the insurer is subject to all risks, unless 
he can shew that there has been a fraudulent concealment or 
suppression of the truth h . 


XIV. Insurance Against Fire .. 

By this contract 1 , the insurer, in consideration of a certain 
premium received by him, either in a gross sum, or by annual 
payments, undertakes to indemnify the insured against any loss 
or damage which he may sustain in his houses, or other build¬ 
ings, goods, and merchandize, by fire, during a limited period 
of time. 

h Stackpole v. Simnn, Per Ld. Mans* f Marsh. Os 1. 
field, C. J., H. T. 1779, Park, 437 . 


son is afflicted before he affects an insurance on his lift*, is a “ dis¬ 
order tending to shorten life” within the meaning of tire declara¬ 
tion, from the mere circumstance that he afterwards dies of it, if it 
be not a disorder which generally has that tendency. 

J.S. was warranted in good health at the time of making the policy. 
In an action on the policy, it appeared, that in consequence of a 
wound which J. S. had received in battle many years before, and 
which had occasioned a partial relaxation or palsy, he couldtiiot retain 
his urine or fceces. This had not been mentioned to the insurer. J. S. 
died of a fever. , It was proved by several physicians qud surgeon?, 
that the wound had not any connection with the fever, that the want 
of retention waa. not a disorder that shortened life, and that the 
party might, notwithstanding, have lived to the common age of 
man. Lord Mansfield told the jury, that the only question was, 
whether the party was in a reasonably good state of health, and such 
a life as ought to be insured on common terms? The jury, upon 
this "direction, found a verdict for plaintiff. Ross v. Bradshaw, 

1 Bl. R, 31,2. 

A warranty that the party is in a good state of health will not be 
falsified by shewing,/that he wa» troubled with spasms and cramps,., 
and violent fits of the gout.. Willes v. Poole, at N. P., 1780. 
Marsh. 669. 


VOL. 11. 
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A policy of insurance against fire is a contract winch is not 
in its nature assignable 16 ; it is merely a special agreement with 
the person insuring, that the insurer will indemnify him 
against such loss or damage as he may sustain. The policy, 
however, nmy, and frequently is, assigned with the consent of 
the insurer. 

In order to intitle the plaintiff to recover on a policy of in¬ 
surance against lire, it must appear, that the policy was duly 
stamped. 

The amount of the stamp duty on insurances against fire is 
fixed by stat. 55 Geo. 3. c.'184. Schedule, Part I., and is three 
shillings per cent, on insurances upon buildings, goods, or other 
property, from loss by fire only. 

It is necessary that the insured should have an interest or 
property at the time of insuring 1 , and at the time the loss hap¬ 
pens; and in case of loss, the insured can only recover to the 
extent of his interest^ insurances against fire being within the 
stat. 14 G. 3. c. 48. 

The form of the policy used by the. different companies is 
nearly the same. The principal difference consists in the ar¬ 
ticles of the printed proposals, which arc incorporated by re¬ 
ference with the policy, and are to be considered as part of 
the contract” 

By the printed proposals of a fire insurance company", 
it was stipulated, “ that the insured should procure a certi¬ 
ficate of the minister, &c. of the parish, importing that they 
knew the character of the insured, &c.” it was holden, that 
the procuring such certificate was a condition precedent 
to the right of the insured to recover; and that supposing 
the minister, &c. had wrongfully refused to grant such cer¬ 
tificate, it would not vary the case, the rule being, that if a 
person undertake for the act of a stranger, that act must he 
done. • 

The policy usually provides, that “ no loss or damage .by 
fire, happening by any invasion, foreign enemy, or any mi¬ 
litary or usurped power whatsoever, will be made good by the 
insurer.” 

The words “ usurped power,” in the proviso 0 , mean an 

•<' * 

k Per Ld. King, Ch. in Lynch v. Dal. m See Roulledgc v. Burrell, l H. Bl. 

sell, 3 Bro. P.C. 497 . hut in Tomlin’s 354. 

ed. 4 Bro. P. C. 43 i. ■ n Woreley v. Wood, 6 T. R. 710 . See 

i Per Ld. Hardwicke in the,Sadler's also Oldman, v. Bewicke, 2 H. Bl. 

Comp. v. Badcock, 0 Atk. 555. See 577 . 11 . to the same effect. 

the statute in the preceding section, o Drinkwater v. London Ass., 2 Wits. 

363. Wilmot, 282 . S. C. 
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Evasion from abroad, or an internal rebellion, not the power 
of a common mob. 

The Sun Fire Office, in the year 17$7, introduced into 
the preceding exception the words “ cioil commotion” by 
reason of which it was holden p , that the office was not liable 
for a loss sustained by the plaintiff, whose house and distil¬ 
lery were set on fire by the mob during the riots in the year 
1780 ( 0 ’ 8 ). 

If a person who is not a linen draper, insures his “ stock 
in trade, household furniture, linen, wearing apparel, and 
plate,” by a policy against lire, this will not protect linen- 
drapery goods subsequently purchased on speculation; and 
the word linen in the policy must be confined to household 
linen or linen used by way of apparel 

A policy pf insurance (against lire) is effected on the stock 
and utensils of a sugar-house, the different stories of which 
were heated by a chimney running up to the top. By the 
negligence of the plaintiffs* servants, in omitting to open the 
register, the beat was considerably increased, by means of 
which large quantities of the sugar were spoiled; but no 
damage was occasioned to any thing but the sugar, and no 
greater fire existed than on ordinary occasions; hehl r that 
this was not a loss by Jire within the policy. 

In a policy of insurance against loss by fire*, from half a 
year to half a year, the insured agreed to pay the premium 
'half-yearly, “ as long as the insurers should agree to accept 
the same,” within fifteen days after the expiration of the 
former half-year; and it was also stipulated, that no insur¬ 
ance should take place until the premium was actually paid ; 
a loss happened-within fifteen days after the end of one half- 
year, but before the premium for the next was paid; it was 
noldcn, that the insurers were not liable, though the insured 

p Langdalev. Mason,Park,425-Marsli. and afterwards confirmed by the 

Gs<). - Court, 4 Camp. N. P. C. :»Gu. S. I\ 

• q Watdiora v. Langford, !t Camp. N. s Tarldon v. Staniforth, 5 T. It. (Jp5. 

P. C. 42*. Judgment affirmed in lixcli. Cli. 

r Austin & ono. v. Drewe, j Holt's, i Bos. & Pul. 471 . 

N. P. C- lab. C. B. Gibbs, C. J. 


( 08 ) The plaintiff afterwards brought his action against the hun¬ 
dred upon the riot act, I G. 1 . c, 5 , s. 0 . and recovered. Marsh, 
O91. An insurance company having paid a lo&s occasioned by 
riots, may recover back such loss in uu action against the hundred, 
on the above act, suing in the name and with the consent of the 
insured. Mason v, Sainsbury, E. 2-2 G. 3 , B. R. Marsh. G91. 
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tendered the premium before the end of the fifteen day#, 
but after the loss. 

By a policy under seal*, referring to certain printed pro¬ 
posals, a fire office insured the defendant’s premises from 
11th of November, 1802, to 25th December, 1803, for a cer¬ 
tain premium, which was to be paid yearly on each 25th of 
December, and the insurance was to continue so long as the 
insured should pay the premium at the said times, and the 
office should agree to accept it. By the printed proposals 
it was stipulated, that the insured should make all future 
payments annually, at the office, within fifteen days after 
the day limited by the policy, upon forfeiture of the benefit 
thereof, and that no insurance was to take place till the pre¬ 
mium were paid ; and by a subsequent advertisement (agreed 
to be taken as part of the policy), the office engaged that all 
persons insured there, by policies for a year or more, had 
been and should be considered as insured for fifteen days 
beyond the time of the expiration of their policies; it was 
holdcn, notwithstanding this latter clause, (the insured hav¬ 
ing, before the expiration of the year, had notice from the 
office to pay an increased premium for the year ensuing, or 
otherwise they would not continue the insurance, and the 
insured having refused to pay such advanced premium) that 
the office was not liable for a loss which happened within 
fifteen days from the expiration of the year for which the 
insurance was made; though the insured, after the loss, and 
befoge the fifteen days expired, tendered the full premium 
which had been demanded; for the effect of the whole con¬ 
tract, &c. taken together, was only' to give the insured an 
option to continue the insurance or not, during fifteen days 
after the expiration of the year, by paying the premium for 
the year ensuing, notwithstanding any intervening loss, pro¬ 
vided the office had not, before the end of the year, deter¬ 
mined the option, by giving notice that they would not renew 
the contract. 

In covenant against the defendants, who were member* 
of the Sun fire-office, a tender was pleaded and mtfhey paid 
into court, under the 19 G. 2. c. 37. s. 7. It was objected, 
that the statute did not extend to insurances against loss by 
fire; but the court overruled the objection, on the ground, 
that" thelstatute was not necessarily confined to marine insu¬ 
rances; that it ought to be construed as extensively as the 
mischief, and tfiere was as much reason to have money paid 
into court on a fire insurance as on any other*. < 


t Salvin v. James, 6 East, 5/1* 


a Solomon v. Bcwicke, 3 Taunt. 317 . 
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CHAP. XXVI. 


LIBEL. 

I. Of the nature of a Libel , and in what Cases an 
Action may be maintained for this Injury, 

II. Of the Declaration and Pleadings, 

III. Of the Evidence, 


I. Of the Nature of a Libel , and in what Cases an 
Action may be maintained for this Injury. 

A libel is a malicious defamation expressed in printing or 
writing, or by signs, pictures, &c. tending to injure the re¬ 
putation of another, and thereby exposing such person to 
public hatred, contempt, or ridicule (l). 

An action on the case is maintainable against any person, 
who falsely and maliciously publishes any libel against 
another. 

As there is a difference between the malignity and inju¬ 
rious consequences of slanderous words spoken or written*, 
the one being sudden and fleeting, the other permanent, de¬ 
liberate, and disseminated w r ith greater ease; many words 
which, if spoken, would not be actionable, are actionable, if 

a Austin v. Culpeper, a Show. 314. King v. Lake, Haydv. 470 . Per Hale, C. B. 


(l) “ If any man deliberately or maliciously publishes any thing 
in writing concerning another, which renders him ridiculous, or 
tends to hinder mankind from associating or having intercourse. 
with him, an action lies against such publisher.”! Per Wiluiot, C. J. 
2 Wils. 403 .-—“ I have no doubt that the writing ami publishing 
any thing which renders a man ridiculous, is actionable.”—Per 
Bathurst, J„ S'. C. See also the same opinion expressed by Gould, 
J., S. C. ♦ 
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published in the Wqy of libel (2). Hence the word s wind ter, 
it spoken of another, (unless it be spoken in relation to.his 
trade or business) is,, not actionable 1 *; but if it be published 
in the way of libel, it is actionable 6 . Hence, also, the pub¬ 
lication of a letter containing /some verses, in which plain¬ 
tiff was called an itchy old toad, was deemed a libel 4 *. So 
the publication of a letter , in which plaintiff* was stated to 
be one of the most infernal villains that ever disgraced human 
nature, has been holden actionable, without proof of special 
damage 6 * , 

A fair and candid comment on a place of public entertain¬ 
ment, in a newspaper, is not a libel f . > 

£ 

In like manner a comment upon a literary production* 
exposing its follies and errors, and holding up the author to 
ridicule, will not be deemed a libel, provided such comment 
does not exceed the limits of fair and candid criticism, by 
attacking the character of the writer, unconnected with his 
publication; and a comment of this description every one 
has a right to publish, although the author may suffer a 
loss from it. Such a loss the law does not consider as an 
injury; it is a loss which the party ought to sustain, inas¬ 
much as it is the loss of fame and prolits to which lie was 

i> Savilc V. Janlinc, 2 H. BI. 531. € Bell v. Stone, l Bos. & Pul. 331. 

t J’Anson v. Stuart, l T. R. 749 . f Dibdin v. Swan, l Esp. N. P. C. 2S< 

d Villers v. Monsley, 2 Wilb. 40 J. Kenyon, C. J. 


(2) In Bradley v; Methwyn, B. R. M. 10 G. 2. MSS. which 
was an action on the case for a libel, Ld. Hardwicke, C. J. observed, 
that “ the present, case is not for words, but for a libel, in which 
the rule is different, for some words may be actionable, or prosecuted 
by way of indictment, if reduced into writing, which would not he 
so, if spoken only. For the crime in .a libel does not arise merely 
from the scandal, but from the tendency which it has to occasion 
a breach of the peace, by making the scandal more public And 
lasting, and spreading it abroad ; which was so determined in this 
fcourC in the case of King v. Griffin, Hil. 7 Geo. 2.” This subject 
was milch discussed in Thorley v. E. of Kerry, on error in Exch. 
Ch. 4 Tailnt. 355. where a defamatory writing, imputing hypocrisy 
to the earl, and that he used religion as a cloak for unworthy pur¬ 
poses, was holden to be actionable; Sir James Mansfield, who de¬ 
livered the judgment, observing, that he was bound by the later 
authorities, although the distinction between.speaking and writing 
was not to be found in Rolle’s Abridgment, or the earlier editions 
of Comyns’s Digest. The action was a common action on the 
icase, and not an action for scandalum raagnatum. 
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Dot fairly entitled®. But if a person, under the pretence of 
criticising a literary work, defames the private character of 
the author, and instead of writing in the spirit, and for the 
purpose, of fair and candid discussion, travels into collateral 
matter, and introduces facts not stated in the work, accom¬ 
panied with injurious comments upon them, such person is 
a libeller, and liable to an action 14 . 

A fair, plain, unvarnished accouut of the proceedings of 
a court of justice, is not a.libel* (3), but a highly coloured 
account of such proceedings, mixed up with insinuations of 
perjury k , cannot be justified. 

A false or scandalous matter contained in a petition to a 
committee of Parliament 1 , or in. articles of the peace ex¬ 
hibited to justices of the peace, or in any other proceeding 


g Carrv. Hood, 1 Camp. N. P. C. 355 . i Cnrry v. Walter, i Bor & Pul. 5 g.»* 
n. Ellenborough) C. . 1 . ' bntsce l M.aird 8. ajy, 281. 

1 ) Nightingale v Stockdalc, London k Stiles v. Nokcs, 7 Easl,4<|3. 

Sittings after H. T. 49 Li. 3. Ellen- 1 1 Hawk. B. 1. c. 73. s. 8. Moulton 
borough, C. J. V. Claplium, B. R. E. 15 Car. 1. Sir 

W. Jones, 431 . March, 20, S. C. 


(3) In the case of the King v. Wright, 8 T. It. 2.Q3. the court 
refused to giant a criminal information against a bookseller for 
printing a true copy of a Report of a Committee of the House of 
Commons, though it reflected on the character of an individual. 
“ It must not be taken for granted, that the publication of every 
matter which passes in a court of justice, however truly represented, 
is, under all circumstances, and with whatever motive published, 
justifiable ; but that doctrine must be taken with grains of allow¬ 
ance.” Per Ld. Ellenborough, C. J. and Grose, J. in Stiles v. 
ISfokes, 7 East, 303. “It often happens that circumstances ne¬ 
cessary for the sake of public justice to be disclosed by a witness in 
a judicial inquiry, are very distressing to the feelings of individuals, 
on whom they reflect; and if such circumstances were afterward* 
wantonly published, 1 should hesitate to say, that such unnecessary 
publication was not libellous, merely because the matter had been 
given in evidence in a court of justice.” Per Lord Ellenborough, 
C. J ., S. C. “ If a member of Parliament publish in the news¬ 
papers his speech, as delivered in Parliament, and it contains 
charges of a slanderous nature against in individual, an information 
will lie for a libel; though had the words been merely delivered in 
Parliament, they would be dispunishable in the couits at West¬ 
minster.” The King v. Ld. Abingdon, 1 Esp. N. P. C. 22(). 
The King v. Creevey, i Maule and Selwyn, 273. S. P. and that 
the circumstance of the speech being published for the purpose of 
correcting a misrepresentation, will not render the author less 
amenable to the common law in respect of the publication. 
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in a regular course of justice, will not make the complaint 
amount to a libel.* 

Although that which is written may be injurious to the 
character of another" 1 , yet if done bond fide , or with a view 
of investigating a fact, in which the party making it is in¬ 
terested, it is not libellous. Hence, where an advertisement 
was published by the defendant, at the instigation of A. the 
plaintiff’s wife, for the purppse of ascertaining whether the 
plaintiff had another wife living when he married A.; it was 
nolden, that although the advertisement might impute biga¬ 
my to the plaintiff, yet having been published under such 
authority, and with such a view, it wap not libellous. 

A letter written confidentially to persons who employed 
A. as their solicitor", conveying charges injurious to his 
professional character in the management of certain c on¬ 
cerns which they entrusted ,to him, and in which B. the 
writer of the letter v/as likewise interested, was holden 
not tc^be a libel. 

. A defamatory writing 0 , expressing only one or two letters 
of a name, in such a manner, that, from what goes before 
and follows after, it must necessarily be understood to signify 
such a particular person, in the plain, obvious, and natural 
construction of the whole, and would bo nonsense if strained 
to any other meaning, is as properly a libel, as if it had ex¬ 
pressed the whole name at large; for it brings the utmost 
contempt upon the law, to suffer its justice to be eluded by 
such trilling evasions. ’ m 


II. Of the Declaration and Pleadings. 

Venue .— This is a transitory action, and consequently the 
venue may be laid in any county. 

It may he stated as a general rule, that the venue cannot 
be changed in this action; to this rule, however, there are 
the two following exceptions. 1st, Where the writing and 
publication are confined to the same county p. In this case 
the venue may be changed into such county \ 2d,. If the 

libel be sent out of England in a letter, the venue may be 
changed into fjiat county in which the letter was written'. 

in DelAiiy ▼. Jones, 4 lisp. N. P. C, p Pinkney v. Collins, 1 T. R. 571. 

191. * «1 FrcemiMi v. Norris, 3 T. K. 306. E. 

i UPDmigoll v. CUrulse, 1 Camp. of Kerry v. Tborley, B. R. M. 49 
N. P. C. 267. Ld. Ellenborough C.J. G. 3 . MS. S. P- 
* Hurt’s Case, Trin. 13 Ann. Hawk, r Metcalf v. Markham, 3 T. R. 653 . 
book c. 73. s. 5. 
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According to the usual form of the declaration in this 
action, after the prefatory averments which the circumstances 
of the case may render necessary as inducement to the action, 
the plaintiff states, “ that the defendant falsely and mali¬ 
ciously wrote and published (4) of and concerning (5) the 
plaintiff a false, &c. libel, which libel is according to the 
tenor and effect followingthe libel is then set forth in hecc 
verba , accompanied, however, with the necessary innuendos, 
in order to illustrate and explain the tendency and bearing 
of the libel, and to give it its force and application; and in 
this part of the declaration care must be taken, that the libel 
be so set forth, as to agree with that produced in evidence. 
If the nature of the case requires it, several counts are added, 
stating the case with variations, according to the discretion of 
the pleader. The declaration then concludes with the da¬ 
mage, either general, which the law supposes to have been 
sustained, or special, which the party has actually sustained, 
in consequence of the publication of the libel. 4 

The words of the libel ought to be stated on the record, in 
order that the defendant may, if he thinks fit, demur, and 
bring before the court the question whether they amount to 
a libel. Hence it is not sufficient to declare that the de¬ 
fendant published a libel concerning the plaintiff in his trade, 
purporting that his beer was of had quality, and sold by de¬ 
ficient measure; the libel itself ought to be set out. And 
Such declaration is bad on general demurrer*. 

* If the libel he written in a foreign language, the original 
should first be set forth in the declaration, and then the trans¬ 
lation*. 


Of the Pleadings , 

The general issue in this action is, not guilty. 

If the matter of the libel be true, the defendant may 

s Wood v. Brown, 6 Taunt. 169. t Zenobio v. Axtell, 6 T. R. iGa. 


( 4 ) Although the publication of the libel must be stated in the 
declaration, yet it will be sufficient to state such matter as amounts 
to a publication, without using the formal word published. Bald¬ 
win v. lilphinston, 2 Bl, R, 1037* 

(5) Judgment was arrested after verdict, because it was not laid 
that the libel was ft of or concerning plaintiff,” in Lowfield v. 
Bancroft and another, Str, 934, and in R. v. Marsden, 4 Maule 
and Selwyn, 1 64 . „ 
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plead it in justification (6); but in such justification, if then* 
be. any thing specific in the subject, issuable facts ought to 
be stated, and not general charges of misconduct; for where 
a libel charged an attorney with gross negligence, falsehood, 
prevarication, and excessive bills of costs in the business 
which he had conducted for the defendant; it was holden", 
that a plea in justification repeating the same general charges, 
without specifying the particular acts of misconduct was 
bad, upon demurrer; and that it was incumbent on the de¬ 
fendant, who must be taken to know the particular acts of 

u Holmes, Gent, one &c., v. Cateshy, 1 Tamil. 543 . 


(6) The only authorities of which 1 am aware, for this position, 
are the dicta of Hobart, C. J. in Luke v. Hutton, Hob. ltcp. 253.* 
and o*' Holt, C. J. in an anonymous case, 11 Mod. ()<),; but the 
position is warranted by the opinion of the profession, and the prac¬ 
tice at the present day. SVe J’ Anson v, Stuart, 1 T. R. 750. 
And in the case of Plunkett, solicitor-general of Ireland, v. Cob-. 
bett, tried before Lord Ellenborough, C. J. Middle. Sittings, 2<ith 
May, 1804, (which was an action on the case for a libel, to which the 
defendant had pleaded N. G.) it was observed, by Lord Ellen¬ 
borough, C. J. in his direction to the jury, that *• in rase the libel 
had been true, it would have been open to the defendant to, hbve jus¬ 
tified it on the record ” It is worthy of remark, however, that 
though this doctrine is now taken for certain, yet it was not consi¬ 
dered as settled even so late as the year 1735: for in the King v. 
Roberts, B. R. M. T. 8 G, 2. MSS. on a motion for au in forma* 
tion against the defendant lor a libel. Lord Hardvvicke, C. J. thus 
expressed himself: “ It is said, that if an action were biougbt, the 
fact, if true, might be justified ; but I think that is a mistake; such 
a thing was never thought of in the case of Harman v. Delaney. 
E. 4 Geo. 2. (Str. 898.) I never heard such a justification in an 
action for a libel even hinted at. The law is too careful in dis¬ 
countenancing such practices. All the favour that I know truth 
affords in such a case is, that it may be shewn in mitigation of da¬ 
mages in an action , and of the fine upon an indictment or an in¬ 
formation.” 

Information against defendant for publishing a libel against 
Mr. Swinton, of VVadham College, Oxon, accusing him of sodo* 
ini tical practices. Lee, C. J. rejected evidence offered of de¬ 
fendant’s reasons for the accusation, viz. that the supposed pathic 
had informed him of them, saying, that the only question was, 
w hether defendant was guilty of publishing the libel. It had been 
always holden, that the truth of a libel could not be given in evi¬ 
dence by way of justification; because, if the person charged with 
any crime is guilty, be ought to be proceeded against in a legal 
course, and not reflected upon in such a manner. Bull, N. P.9» 
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kmscomluct, to disclose them. It is not any bar to the action, 
that the plaintiff has been in the lmbit of*libelling the defend¬ 
ant* ; although it may operate in mitigation of the damages. 

To this action the defendant mqy plead the statute of li¬ 
mitations*, that is, “ that the cause ^of action did not accrue 
at any time within six years next before the commencement 
of the plaintiff’s action.” 


III. Of the Evidence. 

Tiir. libel must be produced, and, before it is read, it must 
be proved that it was published by the defendant. The mode 
of publication may be proved in order to enhance the da¬ 
mages. 

If it he proved, that the libel was bought in the shop of a 
bookseller* 1 , of a person acting in the shop as the servant, of the 
bookseller, this will be pri.md facie evidence of a publication 
by the bookseller, inasmuch as he has the profits of the shop, 
and is therefore answerable for the consequences. 

If the libel be in a foreign language, in which case, as it 
has already been observed, the libel must be set forth in the 
declaration, both in the original language, and in an English 
translation, further proof will be necessary (7b 

In an action for a libel*, after the libel, on which the ac¬ 
tion was brought, had been read, the plaintiff’s counsel of- 

x Fimurty v.Tipper, 2 Cainp. N. P. C. z R. v. Almoii, 5 Burr. 268G. 

7 (i. a Lee v. Husou, Peake's P. C. l 6 (J. 

y ai Jac. I. c. iG. 


(7) In the case of the R. v. Peltier, which was an information 
against defendant for a libel on Napoleon Buonaparte, the evidence 
on the part of the prosecution was as follows: 1. A witness proved, 
that he had purchased several copies of the book, containing the , 
libel in question, of a certain bookseller, which copies he had. 
marked at the time. 2. The bookseller proved that defendant 
was the publisher of the book, and employed him to dispose of 
the copies on his account, ;and that lie had accounted for them. 

3. An interpreter was then called , who swore that he understood the 
Trench language , and that the translation was correct. The in¬ 
terpreter then read the whole of that which was charged to be a libel 
in the original, and then the translation was read by the clerk at 
Nisi Prius. 
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fered in evidence other libels written by the defendant. This 
having been objected to, on the ground thaUthe plaintiff 
could not give in evidence any thing which would of itself 
constitute a ground for a distinct action; Lord Kenyon, C. J. 
said, he thought that thq evidence was admissible, and com¬ 
pared it to actions for slander, in which evidence of other 
words, besides those stated in the declaration were usually 
received [to shew the malice of the defendant (S).] 

In an action on the case for publishing a libel against the 
defendant in a paper entitled the Weekly Political Register b , 
a witness was called, who proved that he had purchased one 
of the papers containing the libel in question before the 
action was. brought; he was then proceeding to prove that 
he had purchased another copy of the same paper after the 
action was brought. This was objected to, on the part of 
the defendant, on the ground that the publication of the last- 
mentioned copy might become the subject of a future action, 
and, therefore, that it ought not to be given' in evidence to 
increase the damages in this action. But Lord Ellenbo- 


b Plunkett v. Cobbett, before Lil. Ellenborongh, Middx. Sittings, aGth May, 

1 S 04 , M.sS. 


(8) Cliarlter v. Barret, Peake’s N. P. C. 22. So in Rustel 
v. Macquihter, Middx. Sittings after H. T. 1807> 1 Camp, N. P. C. 
4J). n. the plaintitf, having proved the words laid in the declara¬ 
tion, offered evidence of other actionable words spoken by the de¬ 
fendant afterwards; this being objected to on the ground that these 
latter words might become the subject of a future action, Ld. El- 
lenborough overruled the objection, observing, that evidence might 
be given of any words as well as any act of the defendant to shew 
quo anirno he spoke the words which were the subject of the action. 
Still, however, it would be the duty of the judge to tell the jury, 
that they must give damages for those words only, which were the 
subject of the action. So per Sir J. Mansfield, in Finnerty v. 
Tipper, Sittings after H. T. 49 G. 3. “ In actions for words, it has 
been allowed to give evidence of words.subsequently spoken, for 
1 the purpose of shewing that the original words were spoken mali¬ 
ciously and to injure:’* but see Mead v, Daubigny, Peake’s 
N, P.C. 125., where, in an action for slander. Lord Kenyon, C. J. 
confined this doctrine to words not actionable in themselves; ad¬ 
mitting, however, that such words might be given in evidence, 
although it appeared they were ndt spoken to. the same person, 
to whom the slander was alleged in the declaration to have been 
spoken. N. This distinction was exploded by Lord Ellenborough 
in the preceding case of Rustel v. Macquister, who observed that 
it was not founded upon any principle. 
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rough, C. J. was of opinion, that although it was not admis¬ 
sible for the purpose of aggravating, the damages, yet it jvas 
evidence to shew that the paper was circulated deliberately. 
But ill Finnerty v. Tipper®, Sir J. Mansfield ruled, that the 
plaintiff could not give in evidence^other subsequent libels 
published concerning him by the defendant, unless they di¬ 
rectly referred to tike libel set forth in the declaration. 

It is not competent to a defendant charged with having 
published a libel, to prove that a paper similar to that for 
the publication of which he is prosecuted, was published on 
a former occasion by other persons, who have never been 
prosecuted for il d . 

Proof that the libel was contained in a letter* directed to 
the plaintiff, and delivered into the plaintiff’s hands, is not 
sufficient proof of publication to maintain an action (})). 

There having been in a libellous letter a reference to a 
ncwspaper f ; as the authority upon which the libel was 
founded, it was holden, that the newspaper referred to might 
be given in evidence on the general issue, in mitigation of 
damages. 

Plaintilf declared as proprietor and editor of a newspaper 8 ; 
it was proved, that plaintiff was proprietor, but that hi* 
servant was editor; this was holden to be a fatal variance. 

The proceedings against the printers, publishers, and pro¬ 
prietors of newspapers, cither civilly or criminally (10), for 

r. a Camp. N. P- C 72. Hornbrook, Devon Surmn. Assizes, 

d II. v. Holt, S T. R. 436. 1812 . M. S. 

& Phillips v. Jansen, 2 Esp. N. P. C. f Mullet v. Hulton, 4 Esp. N. P. C. 
62 5 . pee Kenyon, C. J. S. P. ad- 248 - Ellenboiougli, 0 . J. 
milted by Chambre, J. in, R. v. g Heriot v. Stuart, 1 Esp. N. P.C. 437. 


(9) The same point was admitted in Ilick’s case, in the Star 
Chamber, Hob. 215. But . an indictment or information may be 
sustained in this case, because such letter being a provocation to a 
challenge and breach of peace, is considered as a misdemeanor. 
Per Chambre, J. in H. v. Hornbrook, Devon Summer Assizes, « 
1812, who there said “ It is not necessary to constitute a publi¬ 
cation in a criminal prosecution to shew that it has been published 
to the world. It is sufficient if it* is sent to the party libelled, its 
criuiiuaiity depending upou its tendency to provoke the party li¬ 
belled to a breach of the peace.” 

(10) . The proprietor of a newspaper is answerable criminally as 
well as civilly for the acts of his servants, in the publication of a 
libel, although it can be* shewn, that such publication was without 
tfie privity of the proprietor. R. v. Walter, 3 Esp. JV. P. C, 21, 
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any libel contained in such paper arc much facilitated bv a 
late statute, viz. 38 G. 3. c. 73. by which it is enacted h , that 
no person shall print or publish any newspaper, until an affi¬ 
davit (or affirmation, in case of a quaker) shall have been de¬ 
livered at the stamp-office, setting forth 1 the real and true 
names, additions,' descriptions, and places of abode, of the 
printer, publisher, and of all the proprietors, if they do not 
exceed two, exclusively of printer and publisher; if they 
do, then of two such proprietors, exclusively of printer and 
publisher, specifying the amount of shares, the true descrip¬ 
tion of the building wherein such paper is intended to bo 
pi inted, and the title of such paper. If the proprietors exceed 
two*, then two whose proportional shaves in the property 
shall not be less than the proportional share of any other pro¬ 
prietor, exclusively of printer and publisher, shall be named 
and described in the affidavit or aflirmation. This affidavit 
or affirmation must be renewed as often as printer, &c. shall 
change their abode, or printing-office, or as often as commis¬ 
sioners for stamp duties shall require 1 . , It must be signed by 
the parties making it m , and taken by a commissioner, or person 
specially appointed by commissioners. It must be sworn by 
all the parties", if they do not exceed four; if they do, then 
by four, who shall give notice to the other parties not swear¬ 
ing, under a penalty of 60/. Such affidavits or affirmations 
shall be filed 0 , and the same, or certified copies thereof, shall, 
in ull proceedings , civil and criminal, touching any newspaper 
therein mentioned, be received as conclusive evidence of the 
truth of the matters contained in such affidavit against the 
persons swearing , and against proprietors named but not 
$worn (11), unless such persons shall have delivered to the 

• 

li S. i. ni S. s. 

i S. s. it S. 6. 

k s. a. os. q. 

1 S.4. 


(11) Before this statute, it had been holden, in the case of R, 
v. Tophani, H. 31 G. 3. B. It. 4 T. R. 126 ., where the defendant 
was indicted for having published in a newspaper a libel reflectin'? 
on the memory of a dead person, that evidence that the paper had 
been sold at the office of the defendant, that the defendant, as pro¬ 
prietor of the paper, had given a bond to the stamp-office, pursuant 
to stat. 29 G. 3. c. 50. s. 10. for securing the duties on the ad¬ 
vertisements, and that he had from time to time applied to the 
jptamp-offiee, respecting the duties on the paper, was evidence to he 
left to the jury, to shew that the defendant was the publisher. 
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commissioners, previously to the date of the newspaper in 
question, ah affidavit or affirmation of their having ceased to 
be printers, &c. of such paper; and by the 11th section it is 
enacted, that after such affidavit shall be produced in evi¬ 
dence against the persons signing the same, &c., and after a 
newspaper shall be produced in evidence, entituled in the 
same manner as the newspaper mentioned in such affidavit; 
and wherein the name of the printer and publisher, and place 
of printing, shall be the same, it shall not be necessary for the 
plaintiff, informant, or prosecutor, or person seeking to re¬ 
cover any of the penalties given by this act, to prove that the 
newspaper, to which such trial relates, was purchased at any 
house, &c. belonging to or occupied by the defendants or 
their servants, &c. or where they usually carry on the bu¬ 
siness of printing or publishing such paper, or where tin? 
same is usually sold. . 

The affidavit, together with the production of a news¬ 
paper, corresponding in eveiy respect, with the description 
of it in the affidavit 1 ', is not only evidence of the publication 
of such paper by the parties named, but is also evidence of 
its publication in the county where the printing of it is de¬ 
scribed to be. 

By the 13th section, certified copies of such affidavits, See. 
shall be delivered by commissioners, or proper officer, on 
payment of Is. A copy of such affidavit, • &c. certified to 
be a true copy, under the hand of commissioners or proper 
officer, shall, on the proof of haud-writing only, without 
proving the person signing to be a commissioner or officer, 
be proof of the swearing, or affirmation and contents, and 
that it has been sworn or affirmed according to the statute. 
Every printer or publisher must’, within six days after pub¬ 
lication, deliver a copy of his paper, signed by himself or 
bis publisher, with nis name and place of abode, to com¬ 
missioner or other officer, and any person may apply for and 
shall obtain the same at any time within two years from the 
day of publication, (on giving surety to return it) for the 
purpose of producing it in evideuce in any proceeding civil 
or criminal. 

It was observed in the preceding section, that where the 
defendant contends that the libel is true, he must justify on 
record; but where the facts to be proved on the part ot the 
defendant do not constitute a complete justification, as 

p R.r. Hart, 10 East, 94 . See also q S. 17. but sae R. ▼. White, ub.sup. 

R, r. White, 9 Camp. N> P. C. * 09 , 
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where they shew a ground of suspicion not amounting to 
actual proof of the plaintiff’s guilt, such facts may be 
given in evidence, on tho general issue, in mitigation of da¬ 
mages 1 (12). 

Doubts having arisen, whether, on the trial of an indict¬ 
ment or information for a libel, upon the plea of not guilty, 
it was competent to the jury to. give their verdict upon the 
whole matter in issue, it was by stat 3*2 Geo. 3. c. 00. enacted 
and declared, that the jury may give a general verdict of 
guilty or not guilty upon the whole matter put in issue, and 
shall not be required or directed by the court to find the de¬ 
fendant guilty, merely on the proof of the publication, and 
of the sense ascribed to the same in ■'he indictment or infor¬ 
mation: provided*, that the court shall give their opinion and 
direction to the jury on the matter in. issue, as in other cri¬ 
minal cases; and provided also 1 , that the jury may, in their 
discretion, find a*spccial verdict, and aIso u that the defendants, 
if found guilty, may move in arrest of judgment as before the 
passing this act 

r Knoticl v. Fuller, Peake's Ev. 237- 1 S 

Ed. s. u S. 4. 

B S. 9. 


(l 8) So iu Sir John Earner v. Merle, before Lord Ellenborough, 
vbich was an action for words of insolvency, the defendant was 
>ermitted to prove that at the time theie were ruinous* in cirrula- 
ion that the plaintiff’s acceptances were dishonoured. And in a 
•ase before Le Blanc, J. at Worcester, that learned judge received 
•vidence under the 1 general issue, that the plaintiff had been guilty, 
if attempts to commit the crime which the defendant had im- 
»uted to him. 2 Camp. N. P. C, §53, 254. So in the case of 
he E. of Leicester v. Walter, 2 Camp. N. P. C. 25 1. the de- 
endant was permitted to prove, under the general issue, in niiti- 
ation of damages, that before and at the time of the publication 
f the libel, the plaintiff' was generally su>pcctejl to be guilty of 
he crime thereby imputed' to him, and that on account of this- 
uspicion, his relations uud acquaintance hud ceased- to associate 
itn him. 
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CHAP. XXVII. 

MALICIOUS PROSECUTION. 

I. Of the Action on the Case for a Malicious Prose¬ 
cution, and in what Cases such Action may be 
maintained . 

IL Of the Declaration — Defence — Evidence . 


L Of the Action on the Case fora Malicious Prosecu¬ 
tion, and in what Cases such Action may be 
maintained. 

A n action on the case lies against any person who mali¬ 
ciously, and without probable cause, prosecutes another, 
whereby the party prosecuted sustains* an injury, either in 
person, property, or reputation. 

The action on the case for a malicious prosecution, bears a 
strong analogy to the old, and now obsolete, action for a con¬ 
spiracy; hence, it is,frequently termed an action on the case 
in the nature of a conspiracy*. But the grounds of the old 
action for conspiracy are narrow and confined, when com¬ 
pared with'those on which the action on the case for mali¬ 
cious prosecution is founded. 

The action for a conspiracy having been framed according 
to the precise terms of a writ in the register, whose limits 
it docs n6t presume to transgress, lies only in cases where 
two or more persons maliciously conspire to indict any per¬ 
son falsely of treason or felony**, who is afterwards lawfully 
acquitted. The action on the case for a malicious piosecu- 
tion varies its form as the circumstances of each particular 
grievance may require. Whatever engines of the law malice 

4 Marsh v. Vnuglian and another, Oro, Treby, C. J. that a conspiracy lies' 
Diz 701 . Mills v. Mills, Cro.Tar. only loi^procurniK another to be in- 
889 „ dieted for treason or Jdtmy, where life 

b See the opinions of Holt, C, i. and »as mdanger. Ld. llajm. 379* 

VOL. II, * 
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may eilipJoy to compass its evil designs against innocent and 
unoffending persons, whether in the shape of indictment or 
information®, which charge, a party with crimes injurious to 
his fame and reputation, and tend to deprive him of his liber¬ 
ty; or whether such malice is evinced hy malicious arrests, 
or by exhibiting groundless accusations merely with a view 
to occasion expense 4 to the party, who is under the necessity 
of defending himself against them, this action on the case 
affords an adequate remedy to the party injured. It may be 
brought against one only 0 ; and where it is brought against two 
or more defendants, although a conspiracy be alleged in the 
declaration, and a verdict be found for all the defendants 
except one, yet plaintiff will be entitled to judgment. On 
the contrary, the action for a conspiracy must be brought 
against two persons at the least®, because the gist of the 
action is the conspiracy; and if one only be found guilty 1 *, 
or if all except one are discharged by matter of law 1 , the 
action fails. And to maintain an action for a conspiracy, the 
party indicted must have been acquitted upon a good indict¬ 
ment* by verdict, for such is the language of the writ, 
“ legitimo modu acquietatus or lawfully acquitted,” which 
imports such an acquittal of the crime charged as will entitle 
the party to plead aider foils acquit , in case he be afterwards 
prosecuted for the same crime 1 . But in an action on the 
case for a malicious prosecution, it is not necessary that the 
plaintiff should allege or prove such an acquittal; for it 
may be brought under circumstances which preclqde the 
possibility of such an acquittal; as, 1st, wheje a bill of in¬ 
dictment has been preferred and returned ignoramus m . 
2dly, Where the indictment ha§ been preferred comm non 
judice n . And lastly, where the party has been acquitted on 
a defect in the indictment®. 

Formerly, indeed, it was supposed, that an acquittal on 
the ground of the insufficiency of the indictment was a 
material objection,, where the subject matter of the indict¬ 
ment did not affect the reputation of the party accused, and 
he had not been imprisoned, because scandal and imprison¬ 
ment were at that 4ime considered as the only kinds of 


c Moor v. Shutter, 2 Show. 295 . i Ih.iu not&. 

d Jones v. Gwyiin, Gilb. R. 185. 10 k Bro. Conspiracie, pi. S3. 

Mod. MS.Iu- 1 Gilb. 199 . 

c Mills v. Mills, Cro. Car. 239- ni Payn v. Porter, Cro. Jac. 490. Agr. 

f Price v. Crofts, Bayni. loo. Pollard s Roll. R.'iss. 
v. Evans and others, 2 ShoWfso. Seje n l Rol. Abr. 112. pi. g. 
also Suhleyv. Mott, l Wils.siu. o Jones v. Gwyuii,Gilb. 185. Wick* v, 
g F. N. B. etio. 4to. ed. 1755 . - '' Feutyam, 4 T. R. 247 . 

k as Ass. 12 . cited in l>\ N. B. 260 . 
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damage for which this action would lie. But it having 
been decided in the case of Savile v. Roberts p , that the ex¬ 
pense incurred by a groundless prosecution, without scandal 
or imprisonment of the party accused, was sufficient to 
support tins action where the indictment was good, quoad 
the daipage; it was shortly afterwards holcfen, in a case * 
where the subject matter of the indictment,ijid not affect 
the reputation of the plaintiff, and where the only damage 
which the plaintiff had sustained was the expense attend¬ 
ing the prosecution, that this action might be maintained, 
although the plaintiff had been prosecuted an insufficient 
indictment. 

The decision of Savile v. Roberts has been confirmed by 
the case of Smith v. Hixon, Str. 9J7. more fully reported iu 
Ca. Temp. Hardw. 54. where it was adjudged,, that a hus¬ 
band alone', might maintain an action for the malicious pro¬ 
secution of his wife, the expenses of which had been defrayed 
by the husband. The case of Jones v. Gwyun was recog¬ 
nized in Chambers v. Robinson, Str. 091. and in Wicks v. 
Fontham,, 4 T. R. 247. where it was holden, that this action 
would lie, although plaintiff had been acquitted on a defect 
in the indictment, the subject matter of which did not affect 
his reputation. 

The^grouuds of the action for a malicious prosecution arc 
the malice of the defendant, either express (1) or implied r , 

p Salk. 13. Carth. 4 16. Ld. Raym. 374. q Jones v. Gwyon, Gilb. 185 . 10 Mott 
S. C. ‘ , 143 . 214 . 

* r Vureel v. Myrnamava, 9 East, afi!. 

(l) If the indictment be found by the grand jury, the plaintiff 
must prove express malice, per Holt, C. J. Lord Uayin. 381. 
unless the facts lie within the knowledge of defendant. IhprroU 
v. Fishwick, Bull. N. i\ 14.; but in a fuller note of this case, 
9 East, 362. n. (b) it appears tlmt this position is hardly warranted. 
The case was this: in an action for maliciously indicting the 
plaintiff for perjury, where the indictment was found, and the 
plaintiff acquitted by verdict, Ld, Mansfield, in summing up, 
said, it was not necessary to prove express malice, for if it appeared 
that 1 there was do probable cause , that was sufficient to prove an 
implied malice, which was all that was necessary to be proved to 
support this action. For, in this case, all the facts hr}’ in the 
defendant's o\yn knowledge, and if there were the least foun¬ 
dation for the prosecution, it was in his power,*and incumbent on 
him, to prove it. Verdict fpr plaintiff, 50/. damages. The in¬ 
dictment was for pc 1 jury committed on the trial of an action for 
use and occupation, brought by the defendant against the plaintiff’s 
master. . Z , 

Where a person is acquitted by a jury, malice need not be 

v *3 
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want of probable cause* (2), and an injury sustained by ttid 
plaintiff, by reason of the malicious prosecution, either in 
his person by imprisonment, his'reputation by the scandal, 
or in his property by the expense. If the plaintiff cannot 
prove any such injury, he cannot maintain the action*. 

By analogy to the action for a malicious prosecution", 
the law in modern times has permitted an action to be main¬ 
tained for maliciously arresting or holding a party to bail, 
either where there is not any debt due, or where the party 
is held to bail for a latger sum than is really due. 

As in the afialagous action for a malicious prosecution it 
must appear that the prosecution is determined x , so in the 
action for a malicious arrest it must be stated in the declara- 

* 

s Farmer v. Darling, 4 Barr. 1974. x Parker v. Langley, Gilb. It. 163. Ad- 
t Byne v. Moore, .%Tannt. 187. judged on special demurrer, 

u Admitted in Gosliu v. Wileock, <2 ■ 

Wils. 30 s. per Ld.Camden, C J, 


proved at first, on the part of the plaintiff, but it is incumbent on 
the defendant to shew, on the other side, that there was a probable 
cause ; but where the indictment is quashed, it is necessary fot the 
plaintiff* to prove express malice.’* Per Burnett, J. in Hunter v, 
French, VVilles, 520. 

In Lilwal v. Small man, Hereford Summer Assizes, 1753. MSS. 
which was an action for maliciously indicting plaintiff for stealing 
a shovel, value lid.; it was objected that express malice had not 
been proved. Foster, J. overruled the objection, observing, that 
where the indictment is for felony, defendant cannot,object that ex¬ 
press malice is not proved; but on indictments for misdemeanors, 
evidence of express malice must be given. 

(-2) I 11 luclcdon v. Berry, Devonshire Summ. Ass. 1805, in an 
action for maliciously indicting plaintiff for perjury, Lens, Serj. 
for the plaintiff, having proved express malice, contended, that it 
was not necessary for him to proceed any further, and that it lay 
on the defendant to shew probable cause for having instituted the 
prosecution; but Le Blanc, J. ruled, that some evidence (though 
slight evidence would be sufficient) must be given *on the part of the 
plaintiff of want of probable cause, before the defendant could be 
called upou for his defence. 

“ The question of probable cause is a mixed proposition of law 
and fact. Whether the circumstances alleged to shew it probable 
or not probable are true, and existed, is a matter of fact; but whe¬ 
ther, supposing them-true, they amount to a probable cause, is a 
question of lavr.” Per Lord Mansfield, C. J. and Lord Loughbo¬ 
rough, C. J. in Sutton v. Johnstone, I T.R.545. See post. Gold¬ 
ing v. Crowle, p. 1001. 
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tion,thatthe first action has been determined. This allegation 
must also be proved, and it is not sufficient for this purpose 
to put in a judge’s order to stay proceedings on payment of 
costs and to prove that the costs were paid accordingly y (3). 

To support this action, malice, and that the arrest was 
Without probable cause, must be alleged and proved. The 
mere not proceeding in an action is not evidence of itself 
alone sufficient to support this action*. 

A., to whom a sum of money was owing from B.*, sued 
out a writ against B. for the purpose of holding him to bail; 
before the writ was served, B. went to the house of A. and 
paid the debt, but A. did not immediately after such pay¬ 
ment countermand the writ, in consequence of whicli B. 
was arrested and kept in prison for several hours; 11 there¬ 
upon brought an action against A., alleging, that after pay¬ 
ment of the debt it became the duty of A. to have counter¬ 
manded the writ, and that he had wrongfully neglected so 
to do, by reason whereof he was arrested; it was holdcn, that 
the action would not lie; Eyre, C. J. observing, that the 
plaintiff ought to have inquired at the time when he paid 
the debt, whether any writ had been sued out, and offering 
to pay whatever costs were incurred thereby, to have re¬ 
quested a countermand, which he might take tq the sheriff. 
And Heath, J. said, “This action is founded on mere non¬ 
feasance, and no case or precedent has been cited to shew, 
that such an action was ever maintained. All the cases of ar¬ 
rest and holding to bail without cause, are founded on malice.” 

In like manner it has been holden 1 *, that evidence of suing 
out a writ and arresting a party thereon, after the debt has 
been discharged and a receipt given, will not be sufficient to 
maintain an action of this kind in a case where actual malice 
was not proved, and the facts of the case precluded any in¬ 
ference of malice. 

An action on the case may be maintained for maliciously 
impleading and causing the plaintiff to be excommunicated 

y l Esp. N. P. C. BO. a Scheibel v. Fairbain, 1 Bos. Sc Pul. 

z Sinclair v. Eldred, 4 Taunt. 7. 388 . 

b Gibson v. Cliatera, 3 Bos. & Pnl. 129. 


- (3) So to prove that a commission of bankrupt has been duly 
superseded, it is not sufficient to prove an order signed by the 
Chancellor directing it to be superseded, the writ of supersedeas 
under the great seal ought to he produced. Poyntou v. Forster, 
3 Camp, N. P. C. 58. See farther oa this point, Burton .v. Hey- 
wood, p6st, p. 1003. | 
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in the Ecclesiastical Court®, whereby he was taken upon atii 
excom. cap . and imprisoned, until he procured himself to be 
absolved. 

The plaintiff declared d , that the defendant had sued out a 
fi. fa. upon a judgment given against the plaintiff for the de¬ 
fendant, in ap action of trespass, .under Which the sheriff' took 
goods of the plaintiff' to the value of the damage, and returned 
that the goods remained in his hands for want of purchasers, 
and that the defendant, well knowing this, to the intent to* vex 
the plaintiff', sued out another ft. fa. under which the sheriff* 
levied the money on other goods of the plaintiff, and paid it 
over to the defendant. After not guilty pleaded, and verdict 
for plaintiff', it was holden, on motion in arrest of judgment, 
that the action was maintainable; Hobart, C. J. (who de¬ 
livered the opinion of the court) observing, that the plaintiff’ 
was twice vexed wilfully by the defendant, who had first one 
execution inchoate, which lie ought to have completed, Ic/low¬ 
ing it , and not to have taken another; for else he might lake 
twenty executions. 

So an action will lie for falsely and maliciously suing out 
a commission of bankruptcy against the plaintiff 6 , which was 
afterwards superseded (4); and in such action it cannot be ob¬ 
jected, at least after verdict, that it is not averred in the decla¬ 
ration, that the plaintiff had not at any time committed an 
act of bankruptcy. To prove that the commission has been 
superseded the writ supersedeas under the great seal must 
be produced f . 

But an action will not lie against a person* exhibiting an 
information for intention to land goods without paying duty, 
if the goods arc condemned by the sub-commissioners, 
though the commissioners of appeal reverse the condemnation. 

Where a justice of the peace maliciously grants a warrant 
against another 1 ’, without apy information, upon a supposed 
charge of felony, the remedy against the justice is by an ac¬ 
tion of trespass oi ct armis , and not by action on the case (5). 

c 'Hocking v. Matthews, i Vcatr. 86, f Poynton v. Foster, 3 Camp. N. P. C. 
<1 Waterer v. Freeman, Hob. 205 , $66. 58 . 

l Prowul. ia g Reynolds v. Kennedy, l Wils. 232 . 

c Chapman v. Pickersgill, 2 Wils. 145 . on error from Ireland. 

jf. h Morgan v. Hughes, s T- R. 325 . 


(4) For another remedy in this case, see Smith v. Broomhead, 

ante, p. 231. v 

(5) “ Where the immediate actof imprisonment proceeds from 
the defendant, the action must be trespass, and trespass only] bat 
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A. a captain in the navy, was accused by his commander in 
chief of neglect of fluty, disobedience of orders, &c. A. hav¬ 
ing been tried by a court martial, was honourably acquitted; 
after which he brought an action in the Court of Exchequer, 
against his commander, for a malicious prosecution. A ver¬ 
dict having been found fqr the plaintiff, a motion was made in 
arrest of judgment, 'which, after a very elaborate discussion 
was refused 4 ; but the defendant afterwards brought a writ of 
error in the Exchequer Chamber, where the judgment of the 
Court of Exchequer was reversed k . This reversal was after¬ 
wards affirmed in the House of‘Lords 1 . 

An action will not lie to recover damages™ sustained by the 
plaintiff in defending a vexatious ejectment brought against 
him by the defendant, in which the nominal plaintiff has beeii 
non-prossed (6), 


II. Of the Declaration-^Defence — Evidence . 

T’he declaration must state all the material circumstances 
tittending the malicious prosecution, and how it was disposed 
of n ; because, until that be determined, it cannot be known 
whether the prosecution were malicious or not 0 , and this ab¬ 
surdity might follow, that plaintiff might recover in the ac¬ 
tion, and yet be afterwards convicted on the original prosecu¬ 
tion (7). 

Care must be taken in framing the declaration, so as to 
avoid any objection being raised on the ground of a variance. 
For where in the declaration it was stated, that the trial and 

i Snttoa*v. Johnstone, 1 T. R. 501. n Arundel! v. Tregono, Yelv. 1 1<3. 

k lb. 550. o Lewis v. Farrell, Sir. iu. Parker v. 

I l Bro. I*. C. 76 . Tomlin’s Ed. Langley, Gilb. It. 163 . 

111 Pui ton v. Hounor, 1 Bos. & Pul. <205. 


where the act of imprisonment by one person is in consequence of 
information from another, there an action upon the case is the 
proper remedy, because the injury is sustained in consequence of 
the wrongful act of that other.* 4 Per Ashhurst, J. S. C. 

(6) Under what circumstances an action will lie for a malicious 
and vexatious suit, see nQteson Co. Litt. 16 l. a, (4) IV. and Mar¬ 
tin v. Lincoln, M. 27 Car. 2. C. B. Bull. N. P. 13. 

(7) The want of this averment is cured by verdict. Skinner v. 

Gunton, 1 Saund. 228. because it will be presumed, that it has 
been proved at the trial. Per Denison, J. in Panton v« MandialL 
». R.M.28G.2.MSS. * 
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« * 
the acquittal both took place “ in the court of our lord th<9 
king, before the king himselfand upon* the production of 
the record in evidence, it appeared, that the trial was before 
the chief justice, at nisi prius, and that the acquittal was by 
the judgment of?the court in bank, tfye variance was holden 
to be fatal*. But where the allegation, was, “ that the plain¬ 
tiff, by a jury of the county of ■-> ■■ ■- ■ > , was duly and in 
a lawful manner acquitted,” and by the record it appeared, 
u that the jury found the plaintiff not guilty; and upon that 
verdict the judgment of the court was, that the plaintiff 
Should go thereof acquitted;'* it was holden sufficient, by 
construing the words reddendo singula singulis, that the plain¬ 
tiff was duly acquitted by the jury; that is, found not guilty 
of the facts, and in a lawful manner acquitted; that is, by the 
judgment of acquittal pronounced by the court 15 . 

If it appear on the face of the declaration, that the court in 
which the indictment was tried had authority to hear and de¬ 
termine upon it, it is sulficient; and there is not any neces¬ 
sity for copying exactly the-style of the record; but if the 
declaration describe a court of incompetent Authority, it is 
bad. This distinction may be illustrated by the following 
case: the declaration stated plaintiff to have been indicted at 
the general quarter sessions', and by the record it appeared, 
that he had been indicted at the general sessions; the word 
quarter was rejected as surplusage, because plaintiff had been 
indicted for an offence cognizable, at the general sessions; but 
if the offence had been cognizable only at the quarter sessions, 
the declaration would have been bad. 

So where it was stated in the declaration* that the plaintiff 
had been indicted as a common barretor before certain jus¬ 
tices, ad felonias, &c. noc non ad pacem conservandam assig¬ 
nat: and defendant having demanded oyer of the indictment, 
it was certified to have been taken before certain justices ad 
pacem conservandam assignat; it was holden that (he action 
lay, on the ground that the justices mentioned in the indict¬ 
ment, were not justices of another nature or power than those 
which were mentioned in the declaration; both were justices 
of the peace, and such as had power to receive such manner 
nt indictment. It was admitted, however, if the declaration 
had mentioned justices of assize, and the certificate had been 
of a thing taken before justices of gaol delivery, the variance 
would have been fatal, for they are distinct in power. 

p Woodford v. Ashley, J1 East, 509 . r Busby v. Watson, 3 Bl, 1050 . 

Hunter v. French, Willes, 517. * Barnes v Constantine, Yelv. 46.. 
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' Defence . 

The usual defence to this action is, that the defendant had 
Reasonable or probable grounds of suspicion against the plain* 
tiff. It is not necessary, that these grounds should be legal 
grounds; for if it can be'inferred, from the circumstances of 
the case, that the defendant was not*actuated by any impro¬ 
per motives, but an honest desire to bring a supposed offender 
to justice; it will be a sufficient answer to this action*; be¬ 
cause such circumstances tend to disprove that which is of 
the essence of the action, viz. the malice of the defendant in 
preferring the charge. Formerly, it was usual for the defend¬ 
ant to plead a justification of this kind, specially; but the 
modern practice is, to give it in evidence under the general 
issue. 

If the plaintiff prove malice 11 , yet if the defendant shew 
a probable cause, he shall have a verdict, and the judge, not 
the jury, is to determine whether he had a probable cause; 
and, therefore, where the plaintiff having thought an action 
against the defendant for a malicious prosecution for perjury, 
obtained a verdict; upon a motion for a new trial the court 
set it aside, (it appearing upon the report of the judge that 
there was a probable cause) not as a verdict against evidence, 
but as a verdict against law. 

This is an action on the case, and consequently if it be not 
brought within six years next after the cause of action, the 
statute of limitations* may be pleaded in bar. 

Evidence. 

The plaintiff must produce an examined copy of the record 
of the indictment, and where there has been a verdict of not. 
guilty, of the acquittal. 

Among the orders and directions to be observed by justices 
of the peace at the sessions in the Old Bailey, 26 Ch. 2. pre¬ 
fixed to Kelyng’s Report of Crown Cases, ed. 1708, is the 
following order, viz. 

“ That no copies of any indictment for felony be given 
•without special. order, upon motion made in open court at 
the general gaol delivery; for that the late frequency of ac¬ 
tions against prosecutors, which cannot be without copies 

t Coxe ▼. Wirrall, Cro. Jac. 193. J ' * 21 Jac. 1. c. 16. 

u Golding v. Crowle, M. 23 G. 3. B. R. 

Ball. N *P. 14 . Say. R. 1. S. C, 
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fef the indictments, dcterreth people from prosecuting for the 
king upon just occasions (8).” 

In Evans v. Philips, Monmouth Sum. Ass. 1763. MSS. 
Adams, Baron (who had been recorder of London for several 
years), said, that in all cases of indictments for misdemeanor* 
the party is entitled to a copy of the record; but in cases 
of indictment for felony, he should look upon the copy as a 
surreptitious record, aim not pay any regard to it, unless the 
judge had been applied to, and had ordered a copy. 

This case, however, was overruled in Legatt v. Tollervey, 
14 East, 302, where it was holden, that" the record of the 
indictment for felony or a true copy must be received in evi¬ 
dence, although it does not appear, that the officer producing 
the record, or giving the copy, had any authority from the 
court, or any fiat from the attorney-general for that purpose. 

The distinction between felony and misdemeanor was taken 
by Lord Mansfield, C. J. in Morrison v. Kelly, B. R. M iddx. 
Sittings after Trin. T. 2 Geo. 3. 1 Bl. II. 3Si>. That was an 
action for a malicious prosecution, in indicting plaintiff for 
keeping a disorderly house. To prove the fact, the clerk 
of the peace for the Westminster sessions attended with the 
original record of the acquittal. Norton objected, that there 
ought to be a copy of the record granted by the court before 
which the acquittal is had, in order to ground an action for 
a malicious prosecution. But, per Lord Mansfield, although 
this is necessary where the party is indicted for felony yet 
the practice is otherwise in cases of misdemeanor. 

There is a short note in Strange’s Reports, from which it 
appears to have Jbeen the opinion of Lee, C. J. that if the 
copy of the indictment has been granted by order of court, 
it ifc sufficient, although it was not granted to the plaintiff in 
the action for malicious prosecution, or at his instance. 

The plaintiff and another were indicted at the Old Bailey 
sessions for forgery y , and acquitted, and a copy of the in¬ 
dictment granted to the other only. In this action, whicjpi 
was for a malicious prosecution, the plaintiff offered the 

y Jordan ▼. 'Lewis, Str. 1122. 14 Eastj 305 . tt. S. C. from Mr. Ford’s MS. See 

also Str, 856. 


(8) “ If A. be indicted for felony and acquitted, and he is de¬ 
sirous pf bringing an action, the judge will not permit hinrto have 
a copy of the record, if there was probabte cause for the indict¬ 
ment, and he cannot, have a copy withoutdeave.” Per Holt* G. J. 
Ld. Rayin. 253. 
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tiOpy in evidence, and the order at the Old Bailey was read 
by way of objection. But the chief justice (Lee) said/he 
would not refuse to let the plaintiff read it (the copy of* the 
indictment^) for an order was not necessary to make it evi¬ 
dence*, nor is it ever+p reduced in order to introduce it. So the 
copy of the indictment was read, and a verdict obtained for 
the plaintiff, which the court refused to set aside. 

An averment, that the suit is wholly ended and determined, 
is evidenced by proof of the rule to discontinue upon pay¬ 
ment of costs, and that the costs were taxed and paid*. 

This action cannot be maintained without proof of malice, 
either express of implied. Malice may be implied from the 
want of probable cause, but that must be shewn by the 
plaintiff. Proving an acquittal for want of prosecution, 
is not primd facie evidence of malice to support this 
action. 

> 

In an action for a malicious prosecution against the de¬ 
fendant’' for having indicted the plaintiff of perjury, the 
proof on the part of the plaintiff (in addition to the formal 
proof of the record of acquittal) was, that after the indict¬ 
ment found was ready for trial, the prosecutor (the present 
defendant) was called, and did not, appear; on which the 
verdict of acquittal passed. Ld; Ellenborough, C. J. thought 
that this was not sullicient to support the action, without 
evidence of express malice, or at least of circumstances 
evincing such entire want of probable cause, whence malice 
was to be presumed, and therefore he nonsuited the plain¬ 
tiff. The court of B. R. afterwards concurred in opinion 
with the C. J. N. The, indictment assigued the perjury on 
an affidavit made by the plaintiff swearing to words ut¬ 
tered by the defendant. 

It must appear that the plaintiff was acquitted upon the 
prosecution c , before the action was brought; but the day of 
the acquittal is iiot material. Hence, where it Was stated in 
the declaration, under a scilicet, that the acquittal took 
fjlacc on the morrow of the Holy Trinity, (which allega¬ 
tion was not accompanied with a prout patet per recordum) 
and by the record when produced in evidence, it appeared 
that it took place on Tuesday next aftef Easter Term; the 
lattejr day having been before action brought, the variance was 
holden to, be immaterial, on the ground that the day 
* * * 

ic Legatt v, Tollcrvey, j4 East, 303. b Purcell v. Macnatnara, Q East, 361. 

S. P. See also Stockfish V. Dc c Purcell v. Macnainara, g Rwt, 157 . 

Tastet, 4 Camp. N. P. C. 10 . in which Pope v. Foster, 4 T. K. ago. 

a Bristow a. Hey wood, ( Stark. N. P. was overruled, See also Woodford 

C 49, 4 Camp, N. P. C, 314. S. C. v. Ashley, 3 Camp. N. P. C. 194 . 
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mentioned in the declaration was not alleged as part of the 
description of the record of acquittal (9). 

In an action on the case for a malicious prosecution®, 
where there was not any person present at the time when 
the supposed felony was committed, except defendant’s 
wife; Holt, C. J. allowed the evidence of the wife, given at 
the trial of the indictment, as good evidence to prove a fe¬ 
lony having been committed. 

In an action on the case for maliciously indicting plaintiff 
and others for a, conspiracy 1 *, the counsel for the plaintiff 
called one of the grand jury, before whom the bill of indict¬ 
ment had been preferred, and found a true bill, to prove that 
the defendant was the prosecutor of the indictment. Gar- 
row, for the defendant, objected to his being examined, ob¬ 
serving, that the grand juryman could collect this circum¬ 
stance of defendant’s having been the prosecutor, from the 
testimony only which had been produced before him in his 
character of grand juryman, and which by his oath he was 
bound not to disclose; but Kenyon, C. J. thought that the 
question of “who was prosecutor of the indictment?” was 
a question of fact, the disclosure of which did not infringe 
upon the grand juryman’s oath, and therefore permitted him 
to be examined as to that point. 

Case for malicious prosecution of an indictment®, where¬ 
of (as was alleged) plaintiff was legitimo modo acqnietatus; 
upon the trial it appeared, that he was acquitted no other¬ 
wise than by an entry of a nolle prosequi. Per cur. “ This 
evidence does not support the declaration; for the nolle prose* 
qui is a discharge as to the indictment, but it is not an ac¬ 
quittal of the crime, 

c Johnson v. Browning, 6 Mod. 216. e Goddard v. Smith, Salk. 21.6 Mod. 
d Sykes, gent, one, &c. v. Dunbar, 2t)l. S.C. 

Middlesex sittings ofter M. T. 40 

G. 3. Kenyon, C. J. MSS. 


( 9 ) ** There are two sorts of allegations; the one of matter of 
substance, which must be substantially proved; the other of de¬ 
scription, which must be literally proved.” Per Ld. Ellenborough, 
C. J. S. C. ** Where the day laid is made part of the description 
of the instrument referred to, which instrument'is necessasyito be 
proved, the day laid must be proved as part of that instrument. 
But where the day laid is not material in itself, and need not have 
been proved as laid, supposing the proof to have been by parol, 
if the feet proved will support the declaration, I see no grotmd 
for any distinction between making such proof by matter of record 
by parol.” Per Lawrence, J. S. C. 9 East, 162 , 
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CHAP. XXVIII. 
MANDAMUS. 


I. Nature of the Writ of . Mandamus .— Manda¬ 

mus to restore or admit Persons to corporate 
Offices—Slat. 11 G. 1. c. 4. for preventing 
Inconveniences arising for Wahl of electing 
Mayors , Sfc. on the Charter-day. 

II. In what other Cases the Court will grant a Man¬ 

damus . 

III. Where not. 

IV. Form of the Writ. 

Y. Of the Return. 

VI. Of the Remedy , where the Party to whom the Writ 
of Mandamus is directed, does not make any 
Return , or where he makes an insufficient, or 
false Return. 


I. Nature of the Writ of Mandamus.— Manda¬ 
mus to restore or admit Persons to corporate 
Offices—Slat. 11 G. 1. c. 4. for preventing 
Inconveniences arising for Want of eliding 
Mayors , 8fc. on the Charter-day. 

The writ of mandamus is a prerogative writ, containing a 
command, in the king’s name, and issuing irom the court of 
King’s Bench, directed to persons, corporations, or interior 
courts of judicature within the king’s dominions, requiring 
them to doacertain specific act, as being the duty ot their office, 
character, or situation, agreeably to right and justice, i his 
writ affords a proper remedy, in cases where the party has 
not any other means of compelling a specific performance. 
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The object of the writ is not to supersede legal remedies, 
but only to supply the defect of them. The only proper 
ground of. the writ is a defect of justice. It is the absence 
or want of a specific legal remedy, 4 which gives the court 
jurisdiction*. There must, however, be a specific legal 
right*,-as well as the want of a specific legal remedy, in order 
to found an application fora mandamus.^ The power to issue 
this writ belongs exclusively to the qourt of king’s Bench, 
and is considered as one of the flowers' of that court; but 
this power ought to be exercised with great caution, as a 
writ of error docs not lie on this proceeding. A tnandamus 
lies either to restore a person wrongfully ousted, or to ad¬ 
mit a person wrongfully refused. 

A mandamus lies to restore a person who has been re* 
moved from his office without cause; as a mayor, bailiff d , 
alderman', burgcss f , jurat 8 , common council-man 1 *, recorder 1 , 
town-clerk 11 , or serjeant*. Antiently, in these cases, the writ was 
termed M a writ of restitution,” and appears to have been con¬ 
fined exclusively to offices of a public nature. The title 
“ mandamus,’’ is not found in the old abridgments. By an 
extension of the antient writ of restitution, a remedy has 
been provided for persons who have been duly elected to 
offices, although they never had possession, lienee a man¬ 
damus lies to admit , as well as to restore, a person to his 
office, as a mayor, alderman 0 *, to\yn-c]erk n , &c. (1). 


a Per Lord Elleubormigb, C. J. Bristol 
Dock Company, M. 58 G 3. MS. 
See also the opinion of Biillrr, J. in 
R. v. M. of Stafford, rt T. R.,.658- 
b Per Lord Ellcnbormigh, C R. v. 
Archbishop of Canterbury, 9 Last, 
219 - 

.c Popb, 176 . 

d 2 Rol. Abr. tit. Restitution, pi. 4. 
e- Shuttle worth v, Corporation of Lin- 
coin, S Bolatr. 182. Tayloi’a case, 
Popb- 13J. -S. P. 


f Clark's case, Cro. Jac. 506. SeealsQ 
5 Mod 257. 
g Anon, 1 Lev. 148. 
h 2 Rol. Abr. tit. Restitution, pi. 8 . 
i lb. pi. 6 . 

k Pasch. 2 Car. said to have been ad, 
judged. See Sty. 457- 
I 2 Rol. Abr. tit. restitution, pi. 7 . 
m Com Dig. Mandamus (A.) 
n Airdley v. Jpye, Popb. 176 . 


(1) The admission linger the mandamus gives no right, but only 
a legaT possession, to enable the party to^ssert hit right, .if he ban' 
any. Hence, non fait clcctus has been liolden not to be a goodre fc 
turn to a mandamus, to swear in h church-warden; (It. v. VVJiife, 
M. 11 Geo. 1. cited by Strange, Arg. Str, 81)4N 5.) because it is'di- 
rectedonly to a ministerial officer, who is to do his duty, nnd .no in¬ 
convenience f an follow'; for if the party has a right, lie ought to be 
a (knitted; if he has ndt, the admission will do him no good. W her- 
ever the officer is hut ministerial, he is to. execute his part, let tha 
consequence-be what it will. It. v, Simpson, M. 11 Geo. ib. That 
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By the common law, upon the death of a mayor, or other 
chief magistrate of boroughs or corporations within the 
year, the court of King’s Bench was authorized to grant a 
mandamus immediately to fill up the vacancy, thus occa¬ 
sioned by the act of God and an ordinary, contingency 0 ; but, 
upon an omission to elect at the charter-day, or todo such 
acts as were by the charter required to be done at certain 
times, in order to complete the election, or upon the removal 
of an officer unduly chosen, the court had* not any power to 
compel an election, or the performance of such acts a% were 
necessary to complete an election, before the day came round 
again; for, to compel the corporation to proceed to an election 
at another day, would not be enforcing obedience to the king’s 
charter, but to authorize them to act in opposition to it. The 
omission to elect might d)c owing to the contrivance of the 
person who ought to hold the court,- o&Ao preside in the 
assembly where the election was to be dflle; or it might be 
the effect of pure accident"; in either case, the inconvenience 
was the same; a forfeiture of the charter might be incurred, 
and the corporation dissolved, in consequence of such omis¬ 
sion p . To remedy the mischiefs which might thus arise, it 
was enacted, by stat. U Geo. 1. c. 4. that if no election should 
be made of the mayor, bailiff, or other chief officer of any 
city, borough, or town corporate in England, Wales, and 
Berwick-upon-Tweed, npoii the day, or within the time ap¬ 
pointed by the charter or usage, or if such election having 
been made, should afterwards- become void, whether such 
omission, or avoidance should happen through the default of 
the officer, &c., or by any accident, or other means , the cor¬ 
poration should not be thereby dissolved, but might meet at 
the town-hall, or other usual place of meeting, on the day 
after, between the hours of ten in the morning and f two in 
the afternoon (2), and proceed to an election; and in case the 

o See s Mod 199 . a MS note by Lord Hardwickc, C J. 

I* See the case of the corporation of in It. v. Pasmore, 0 T. It. 921. R. v. 

Banbury, 10 Mod. 3-lG. cited from Tregouy, 3 Mod. 127 . 


was a mandamus to the Archdeacon of Colchester, to swear Kodney 
Fane into the office of churchwarden. The archdeacon .returned, 
that before the coining of the writ, he received an inhibition from . 
the bishop; but the jjourt held that was no excuse, and that a mi¬ 
nisterial officer is to do his duty, whether the act would be of any 
Validity or not. f . 

(■£);.“ I think the time is not essential; but only directory. It 
was appointed.to prevent surprise; and if the election be fairly 
carried on, though at a'different hour, yet such eltctioB is good f ’ r 
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mayor, or other person who ought to hold the court, or pre¬ 
side at the assetfibly/shall berabsent, the nearest in place or 
office, having alright to/vote, shall hold the court and preside. 
And. mease* no .election shall be made upon the day, or 
within the tifjpe appointed by the’charter or usage, or in pur-' 
suance of the forgoing directions, the court of King’s Bench 
maaward a mandamus, requiring the members or persons 
havmg a right to vote, or to do acts n6cessaty to be pone, in 
'order to an election, to assemble themselves at a time prefixed 
in thfe writ, and to proceed to election, and to do the requisite 
acts; or to signify to the court good cause to the contrary^ 
In cases' whpre the piayor, &c. is to be nominated, elected, 
or sworn, at a court-leet, or other court, and by contrivance 
of the lord, steward, or other officer, or by accident, in not 
holding such court, no due nomination, &c. is made, the 
court of King’s hi ay award a mandamus, requiring the 

lord, &c. $o hold such court, and. to do such acts as are ne¬ 
cessary for such nomination, &c. ■ 

Mayors*,'&c. elected in pursuance of this act, are to take 
the oaths required upon admission, before the’officer presid¬ 
ing at such election, who is authorized to administer them. 
But the election will not be valid*, unless as great a nui^ber 
of persons are present at, and concur in, the election, as would 
have been necessary in case the same had been made upon the 
charter-day, &c. 

Mayors", &c. voluntarily absenting themselves from, or 
knowingly and designedly preventing the election of any 
other mayor, &c. upon the charter-day, &c., shall, upon con¬ 
viction, buffer six months’ imprisonment, and be for ever dis¬ 
abled from taking any office. Lastly, the persons* to whom . 
the matidamhs is directed, are to make their return to the 
first writ. * 

Sucli are the enactments and provisions of the stafc IT Geo. 

1. c. 4., which, as it is a remedial law, is to-be expounded in 
the ntost liberal sense that the words are capable of (3)* 

‘ q S. 9. t S.’ 5 . 4 J 

r S. a. u S. 6. ' v , , 

* s * *■ * x S. 9. ' - * 

-r-7-|---a- . 

Per Lold Hardwicke, Cl). Ju. in, It. \ x Pole, p. R». Trin. 7 ang^’ 

G. 2. MS* ‘k *''*•*' *’ 

(3) ** This being a remedial law, to prevent the inconveniences 
that may arise, by any accident, from non-electiphs, if the parlja- 
went uses suck words in an act that will lake in other cases within 
the Bame mischief, tfte court ought to construe such kind of a<its as 
liberally as possible.*.’ Per Lord Hardwfcke, C. J., jp.lt. v. Pole, 
ub. sup . ‘ 
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Herifce,, the court will grant a mandamus under this statute, 
to compel the members of a corporation to proceed to the 
election of a mayor, although more than one year, e. g. three 
or fouryeajs, nave elapsed, Since a regular elections 

The statute is not confined to annual officers. Hence, 
where by the charter it “was directed, that upon the death, 
removal, or amotipn of a burgess, it should be lawful for the 
mayor and burgesses, within eight days next following the 
deQthy &c. to meet and nominate an inhabitant of the borough 
to be a burgess during life—the eight days after a vacancy 
having elapsed,,without filling up the same, it was holden*, 
that although the burgesses were appointed for life, yet the 
statute authorized the court to grant a mandamus. 

In like manner it has been holden, that the words in the 
first section of the statute, “ no election” arajto be construed 
“ no legal election;*’ and consequently although there has* 
been an election, de facto, the court has a discretionary power, 
upon considering all the circumstances of the election, to 
award or not to award a mandarffus, as the justice of the case 
may require*. If the legality of the election de facto t be 
doubtful, and fit to be tried by information in nature of quo 
warranto , the court will not award a mandamus' 1 ; but if it 
appear clearly that the election was illegal, or a merely co¬ 
lourable and void election, the court w ill grant a mandamus'; 
for in such case it would be nugatory to try the legality of 
-the election iu an information in the nature of quo warranto . 
And the court will grant a mandamus, not only for the head 
officer, but also for others who are necessary constituent 
partjg of the corporation* 1 . 

In the following case® the construction of the foregoing 
statute* underwent considerable discussion. Quo warranto to v 
try defendant’s right to be mayor of Grampoutid, in Cornwall. 


y R.v. Burgesses of the Borough of Or- c R.v. Mayor of Bcssmey,aiia3Tintagel, 
foird, til. 9 G. 2. MS. Bull. N. P. 201- ^ H. 8 G. 9 . MS. S. C. shortly reported, 

34 MS.’jSerjeanl Hill, p. 263. S. C. Sir. looa- Bull. N. P.201.cited in 
there suujj. by the court,that the Cor- R. v. Bankes, 3 Burr. 1 454 . Case of 

poratiouof Macclesfield,Tr. l J G. I. Aberystwitii,Triii. i4G.g.S(r. 1157. 
wag al^hority in point. Corporation of Scarborough, Hd. 

m R. ▼. Mityo^tiiid Burgesses of Tliet- r ,*l6 G. 2. Str. ] 1 so. 11 v. Neirahani, 

' j fijj’d,' 8 Ragt, 27Qj Borough of Carmarthen, £ 28 . 0. 2 . 

a R. vt\Ne#4»am, Say. ft'. 211. B«u Shy. 21l R. v. Mayor of Caiu- 
roughdf Carmarthen. * bridge, IT .7 G. 3 4 Burr. 30 O 8 . 

L R. v/rouikes, H. 4 G. 3 . 3 Burr, d Corporation of Scarborough, Str. 
1452 - Borod^li ofCorfe Castle. g. U 80 

r. Mayor of Colchester, 39 G. 3.’ e R, v. Najifce, B. R. Trin, |4 aud ]5» 
■ 2 T. K. 359 . ■* b. 2. MS. v 

v9*** IV 


* .* A. 
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Gram pound is a borough by prescription; and according 1 to 
the-custom of, the place, the mayor is to be ejected on-a par¬ 
ticular (Jay* and to be sworn into his office by the steward, at 
the nex!t court leet. The mayor neglecting to. hold an as¬ 
sembly for the choice of a new |nayor, one Pierce, a capital 
burgess, and the next presiding officer, together with the 
defendant Nance, held an assembly the day following for tliat 
purpose. And two capital burgesses being, according* to.the 
custom of the place, to be named by the capital burgesses, 
out of which the commonalty are to choose one to be mayor 
for the year ensuing, Nance and Pierce put each other in no¬ 
mination; and Nance being elected by the commonalty,Pierce 
in a few days afterwards swore him in. Upon this record 
there were several issues in fact joined, which were tried at 
the assizes in Cornwall, and found for the defendant. And 
to the point of swearing before Pierce, there was a dfemurrer; 
and on the demurrer the single question was, whether upon 
the stat 1L G. 1 . c. 4. the right of swearing the new mayor 
devolved upon the presiding officer, as well as holding the 
assembly for his election; because, though the old mayor 
had been guilty of a default at the customary day, yet the 
lord of the leet had not, and might, for aught appeal's, have 
sworn in the new mayor the proper time. After the case 
had been argued several times, Lee, C. J. delivered the reso¬ 
lution of the court thus: “ We are all of opinion that the 
defendant was well sworn. In this statute are several clauses 
making provision for particular cases. The first gives a re-' 
medy where a mayor or other chief officer shall not be chosen 
on tne charter, or customary day, and there the next presid¬ 
ing officer isenabled to hold a court the day-following, and 
to do all such acts for completing the, election as the mayor 
or other chief officer ought to have done on the proper day. 
The next empowers this court to grant a mandamus where 
no election is had on the second day. „The third provides 
for nominations, elections, and swearing, to be had in courts 
leet. This comprehends two cases; one, where the nomina¬ 
tion, or election, is to be out of the leet, and is properly done 
on the charter or customary day, but the swearing is to be 
at the leet; the other, where the-nomination is to be, in the 
leet,. and then the whole is to be perfected in the same man¬ 
ner as if done the day next following the charter ore us ternary 
day. Here is no provision about swearing in the leet, where 
the nomination and election are to be out ofit, and are made 
by a devolution to the next officer, after the regular day. 
The fourth is a general clause relating to the,swearing, and 
gives the person entitled to hold the assembly under the act. 
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the power to swear in the party elected. And by this clause 
we think Pierce was well authorized to swear the defendant, 
there being noth ingin the statute to preserve the right of the 
leet, where the mayor is to be elected out of it, and is elected 
.after the charter or customary time. It has been objected, 
that the mayor, on the proper day, could not have sworn in 
his successor, and that tne presiding officer is only entrusted 
with the power of the, mayor. But we think more is dele¬ 
gated to him, and that he has an absolute authority to com¬ 
plete the election. It was likewise objected, that the lord of 
the leet ought not to be deprived of this franchise without 
some fault in him. To which it may be answered, that if 
an election was n.pt made on the regular day, it was doubt¬ 
ful before the statute, whether it could be made afterwards; 
jand as this arose often from the neglect of lords,, the. parlia¬ 
ment had little regard to this franchise, and therefore gave a 
new method of electing and swearing officers, by which 
corporations might speedily be furnished with regular ma¬ 
gistrates. Lastly, it was objected, that the swearing was 
some days after the election. But, this is not material, as he 
was sworn before he entered pn the execution of his office; 
and, therefore, on ,£his point judgment was given for the 
defendant." 

The lasjt objection was again agitated in a late case pf the 
King v. Cpurtenay f , where the swearing in of a burgess was 
more than two years after his election; but the court held, 
that where the person elected has a present capacity of 
being sworn in at the time of his election, his title cannot 
be impeached on the ground of a mere emission to com¬ 
plete the election by an immediate swearing in; thereby 
distinguishing this case from the case of R. v. Carter 8 , (which 
had been relied on in the argument) where the courtdield, 
upon the words of the charter incorporating the borough of 
, Portsmouth, thatThe defendant, who had been elected % bur¬ 
gess, when an infant under six years of age, and sworn in after 
he had attained bisvage of 21 , was npt duly elected ( 4 ). It 

■' ‘ I t> 9 past, 346. ' g Cowp. 220. 


(4) The question, whether an infant was capably of exercising 
the office of burgess, was discussed in R. v. White, B. It. M. 
7 (L 2. MS. where fhe court granted an information on this ground 
<only; observing, that as an infant could only bind himself jor ne¬ 
cessaries, ft would he yeiV strange if he could he entrusted with fcny 
public office. ' ; 

A A % 
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was observed, however*’by Lord Ellenbofougb in R. v.' Cgttfe* 
tenay, that the neglect to be sWorn in for a great lengm of 
time, as above 20 years after election, might (as in the cas#^f 
the King v. Jordan 1 *,) be deemed a waver or refusal to accent 
the election by the party elected, but did not vitiate the elec¬ 
tion itself; for otherwise the question of waver could not 
have arisen in that case. . . 

Where a person has been elected mayor of a corporation, 
who is disqualified on account of not having taken the sa* 
crament within one year next before the election, the court, 
upon receiving competent information of this fact* will grant 
a. mandamus to the electors to proceed to a new election, 
under the preceding statute, as If no election had been 
made 1 . 

An election completed after the departure of the presiding 
officer, who forms an integral part of ;the elective assembly, 
is void*. 

An assembly was regularly convened for the purpose of 
nominating and electing a new mayor, over which the them 
mayor presided. He declared that the persons, with whom 
the nomination rested, were equally divided, and consequently 
that no election could be made ;> and thereupon he directed 
proclamation to be made for dissolving the assembly. No 
objection was made to this,.nor did any persons give notice, 
that: they meant to proceed to make an election. But when 
the mayor was gone away, and a number of the burgesses 
also departed, considering the assembly as dissolved, the rest 
proceeded to make an election. It was holden 1 , that,tlfis 
election could not be supported; for assuming it jto be clear 
(though the- point had never been judicially decided) that an 
election begun under one presiding officer, could be com? 
pleted under another, yet this was not a continuation of the 
business begun before the mayor, but an attempt to continue 
that which had been concluded. Considering,'also, the case 
upon the statute, and that if the mayor absent himself, the 
next in place and order present may preside; yet here the 
mayor did nob absent himself but did preside, ancUas, pre¬ 
siding officer, determined upon the yalidity otHhe votes*, that 
they were equal, and that no Election could be had, and then 
dissolved the assembly; and all this without atiy»Qbjection 
made at the time; ana in consequence of such dissolution'of 
the assembly, unobjected to as-it appeared, jE&ny of the free¬ 
men went away, arid then the rest of theimmade the election 

h C. T. H.^55. , k ft. V. Butter, S Ea#l, 38£g 

't K. r, Corp. of Bedford, i East, 7 Q. 1 R* r. ttaborkn, 11 Eatt /n. 
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j^iout-sticiii: this was not an election within the aid of the 
statute, which never meant to protect elections made by sur- 
and fraud. 


II. In what other Cases the Court will grant a Man¬ 
damus, 

Having enumerated the most important cases relating to 
corporations in which the.court will interpose by granting a 
mandamus, I shall proceed briefly to state some other cases in 
which this remedy mSy'be obtained. , 

The circumstance, of the office being subject to the Eccle¬ 
siastical Court, affords no objection.' Hence, writs of man¬ 
damus hgve beeu granted to admit prebendaries®, an apparitor 
general", parish clerks’ 9 , and sextons**. So to admit scaven¬ 
gers'*, &c.; to restore a schoolmaster of a grammar-school 
founded by the crown 1 ; so to restore a member of an univer¬ 
sity, who had been improperly suspended from his degrees*. 
In like manner a mandamus will lie to compel a dean and 
chapter to fill up a vacancy among canons residentiary*; so 
t.Q the Ecclesiastical Court*, to sty ear churchwardens elected 
by the parish ; so to grant the probate of a will to an execu¬ 
tor*. So a mandamus lies to the judge of the Prerogative 
Court of Canterbury to grant administration to the husband, 
of the wife’s estate, when the husband lias done nothing to 
depart from his rights In the case of R. v. Windham®, the 
court granted a mandamus to compel the warden of Wadham 
College to affix the common seal of the college to an answer 
of the fellows, &c. in Chancery, although the warden disap- 
' proved of the answer of the fellows, and had put in a separate 
answer. 

i v ’ 

A mandamus vHU lie to J. P. to nominate overseers of the 


"m R. v. Dean of Norwich, Sir. isg. another sexton, without such certi- 
n j’olkes’s rase, cited per Cur. in R. ficate. 

• v. Ward, Sir. 897. 9 Said per Cur. 111 lie’s case, 1 Ventr. 

o R. V. Ashton, Say. R. R.‘v. 143 . to havc been granted. See also 

Warren, Oo^rp* 371. sT. R. 18 , 1 . 

p R '! v. Churchwardens of King’s ' r R.v. Bailiffs of Morpeth, Str. 58 . 
Clerr, Ssltev. 18 1 Ventr. 143 . 9 St C. i R. v. U. of Cambridge, T, 19 Ci. 3, 
N. ^. appeared by the certificate of Dr-Ewin’s case, 

tlie minjatervand .severalparishion- t Bishop of Chichester r. HarWard, 
era, that'ihc sexfmi was an officer 1 T*. R. 659 . . 

for life, anti rcceiveclffWn-pencefrom ’ n Anon. 1 Ventr. 115 . . •' " 

every house yearly as wages. But x 1 Ventr. 335 .., , 

in the same term it was granted for y R. v. Bettesworth, Str, 891 -1 i 18 . 
w'~ ' 7. Cowp. 377 . 
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poor, although the time mentioned in the stat. 43 Eliz.i had 
expired; because the statutes tor the relief of the poor are to 
be construed liberally*. So to appoint a surveyor of the 
highways, where the J. P. had not appointed at the time 
mentioned in the stat. 13 GeO. 3. c. 78. s. l b . So to sign and 
allow a poor’s rate; and in this case they will grant the man¬ 
damus in the first instance, and not a rule to shew cause ; for 
otherwise the poor might starve*. 

Although it was formerly doubted whether a mandamus 
would lie to a lord of a manor to admit a copyholder, yet in 
R. V. Rennett d , where application was made for a raauaamus 
to the steward of a manor, to admit a person who claimed as 
heir at law to a customary estate within the manor, the court 
said, they had no doubt but that a mandamus ought t.o he 
granted, to compel a lord of a manor to admit a copyholder, 
if a proper case were laid before them; but as the party 
making this application claimed by descent, it would not 
answer an)? purpose to grant the mandamus, since he had as 
complete a title without admittance as with it, against ail the 
world but the lord. See also R. v. Lord of the Manor of 
Hendon', where a mandamus was granted to the lord, who 
had refused to admit the surrenderee of a copyhold estate on 
account of a disagreement respecting the fine to be paid; the . 
court observing, that they would not give an opinion respecting 
the lord’s fine on an application by a tenant for a mandamus 
to be admitted, because the lord had not any right to the fine 
until admittance. See also R. v. Coggan^, where a manda¬ 
mus was granted to the lord and steward of a manor to admit 
a person to a copyhold tenement, who had a prima facie legal 
title, in order to enable him to try his right, though a court 
of equity had before refused to compel the lord to admit him 
for want of his shewing an equitable right to the property; 
Lbrd Ellen borough, C. J., observing, that he was aware that 
the power of the Court of King’s Bench to grant a manda¬ 
mus to admit to a copyhold, had been questioned on the 
other 9ide of the hall, yet the court having for many years 
past been in the constant habit of granting such writs, upon 
a sufficient prima facie title made out on the part of the! 
person applying, he could not doubt their power in this re¬ 
spect. N. There being a claim of a previous fine due to the 
lord-in respect of the ancestor from whom the party claimed* 
the rule for a mandamus was granted, upon the party’s under- 

'' ' , ■ * it ' ' . ’ 

* R.v. Sparrow, Str. 1123 . • d 2 T. 3.197. 

b ft. v. Jus|joc 8 of Pehbighshire, e ST.R. 484 . 

4 Cast, 132 . f 6 East, 431. 

c It. v. lusher, Say. R. 160. 
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taking to pay Such fine or fines as should be due to the lord. 
The court will not grant a mandamus to admit cestui que 
trust, although he has a clear equity, the legal estate appear¬ 
ing on the Court Rolls to be in the trustees. 

It makes no difference by what mode the party becomes 
entitled to the franchise, whether by charter, prescription, or 
tenure; therefore, whfere by the custom of the borough of 
Midhurst, the jury at a court baron is to present the aliena¬ 
tion of every .burgage tenement, and upon such presentment 
the steward is to admit the tenant, who then becomes entitled 
to the franchises of the borough, the jury, at a court baron 
in 1749, having refused to present several conveyances 
of burgage tenements, the court granted^ a mandamus to 
the lord to hold a court, and to the burgesses to attend at 
such court, and to present the conveyances. And though one 
mandamus will not lie to restore several persons, yet the 
court held it would lie in this case to the jury to do an act to 
perfect the rights of several. So where, by the custom, the 
court leet was to present to the steward the person whom the 
commonalty of the borough had chosen to be mayor, the 
court granted h a mandamus to the steward to hold a court 
leet, and to the in-burgesses to attend at such court, and to 
present J. D. who had been chosen by the commonalty. And 
it is the same where no particular person is interested; as 
where by charter or prescription the corporate body ought to 
consist of a definite number *, and they neglect to fill up the va¬ 
cancies as they happen, the court will grant a mandamus. 


III. Where not. 

It is a general rule, that a mandamus does not lie unless 
the party making the application has not any other specific 
legal remedy fc . On this ground the court refused to grant 
a mandamus to a bishop, to licence a curate of a curacy, 
which had. been twice augmented by Queen Anne’s bounty, 
where the right of appointing was claimed by two several 

.9 R. r* Midhurst, 1 Wils. 233. i Bl. i Case of tlie town of Nottingham, 
R. 60. But. N, P. soo. S. C. by the S3 G. 3 . Bull. N. P. 30i. 

name pf R. v. Ld.Mountague. k Per B’uller, J. in R. v. Bp. of Ches. 
h Borough of Christ Church, ia G. 2. ter, l T. Rv 404. in R. v. M. of $taf- 

. Bull. N. P. soo. S/C. cited in i Bl. ford, 3 T. R. 652. R. v. the Bristol 

R, §s. Dock Company, M. 53 G. 9. S. P. 

■See also JDoug. 596 . 
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parties, and there had been cross nominations; because-the 
party had another-specific remedy by guvre impedit 1 . So a., 
mandamus does not lie to the governor and company of the 
Bank of England to transfer stock, because the party has his 
remedy by assumpsit®. But. an indictment , it seems, is not 
such a remedy" as will prevent a court granting a mandamus. 

Although the court will grant a mandamus in order to en¬ 
force the making a poor’s rate, they will not grant it with a 
direction, that certain persons shall be inserted in the rate; 
although an affidavit be made of the sufficiency of such per¬ 
sons, and that the omission had for its object, the preventing 
their having votes for members of parliament 0 . The power 
of licensing public houses being absolutely ( in the discretion 
of the justices of the peace, the court will not award a man¬ 
damus for the licensing a public house*. 

A mandamus will not lie to compel admission to the de¬ 
gree of barrister’ (5). Nor for a fellow of a college, when 
there is a visitor (6). Nor to the judge of the ecclesiastical 
court to grant a probate of a will, lite pendente r . Nor to the 
master and wardens of the company of gun-makers, to cause 
them to give a proof-mark to a freeman of their company. 
Because they are no legal establishment*. Nor to the mayor 
and aldermen of London to admit a person to the office of, 
auditor of the chamberlain’s and bridge-master’s accounts, 
who had served it three years successively, because contrary 
to the custom of the city*. Nor to the college of physicians, 
commanding them to examine a doctor of physic, who has 
^>een licensed in order to his being admitted a fellow of the 
college". Nor to a visitor where he is clearly acting under a 

t R.t. Bp. of Chester, i T. R 396. ‘ q It. v. Gray’s Inn, Doug. 333 . 

mR;v. Bank of England, Doug. 523 . r 1 Bl. R. 668 . 
n R. v. Commissioners of. Dean In* a Roy. 939. 

closure, 2 Matile aud Selwyu, 80 . t 1 T. R. 423 . 

« R v Weobly, Sir. mg. u R. v. College of Physicians, 7 T. R. 

p Giles’s cnse,Str. 881 . per Ryder, C.J. 282. 

11 . Nottingham, Say, R. 217. 


(5) The only mode of relief is by appeal to the twelve judges. 

{6} Wherever there appears to be a general visitor, the common 
law courts will not interpose; yet as this is in the nature of a plea 
to the jurisdiction, it must appear on the return. The court will 
not supersede the writ of mandamus on an affidavit of the fact: it 
by matter of record, which the party may contest. 
R; v; Dh Whaley, master of Peterhouse College, Cambridge, E, 
l& Geq* % 34 MS. Serj. Hiil, p. 325. 
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visitorial authority*. Nor to a steward of a. manor court to 
admit a person who claimed as heir at law to a customary 
estate within the manor*. In R. v. Jotham*, the.court re¬ 
fused a mandamus to restore a minister of an endowed dis¬ 
senting meeting-house; because it did not appear, that he had 
complied with the requisites necessary to give him a primd 
facie title; adding,'that a mandamus to admit was granted 
merely to enable the party to try his right; .but the court had 
always looked, much more strictly to the right of the party 
applying for a mandamus to be restored; for if he has been 
before regularly admitted, be may try his right by action for 
money had and received. A mandamus will not lie to the 
archbishop of Canterbury to issue his fiat to the proper of¬ 
ficer for the admission of a doctor of civil law, a graduate of 
Cambridge, as an advocate of the court of Arches*. 


IV. Form of the Writ. 

Having endeavoured in the foregoing sections to explain 
the nature of a mandamus, and having briefly stated those 
cases in which.this remedy may be adopted, I shall proceed 
to consider the form of the writ, as to which the following 
rules may be useful; 

1. Care must be taken that the mandamus is properly di¬ 
rected, that is, to the persons who are to obey the writ" (7). 
And this duty is cast upon the person who applies for the 
writ; for the court, when they grant the writ, will not specify 
the person to whom it* is to be directed®. ‘ 'If the writ be im¬ 
properly directed, e. tr. if the right of election in the mayor 
and aldermen, and the mandamus is directed to the mayor, 
aldermen, and common council , the court will grant a super¬ 
sedeas, quia improvide cmanavit*. If a writ be directed to a 

X Ailm. K. v. Bp. of Ely, s T. It. 345. b R. v. Mayor of Hereford, Salk. 701 . 
y R..v. llennctt, 2 T, It. 198 . It. v. Mayor of Rippon, Salk. 433 . 

2 3 T. R. 575, ' c R. v. Wigan, 2 Burr. 782. 

a R, v., Arclib. of Canterbury, 8 East, - U R. v. Mayor of Norwich, Stress. 

213. , 


(7) If the >vrit is directed to the corporation, it fya* been held 
•good. Blit if it he directed to those, wlio by the const!tution of 
the corporation ought to do the act, without doubt it is good also. 
Per Holt, C. J. 11. v. Mayor of Abingdon, Ld. Raym. 566. . 



ioia Mandamus. 

corporation by a wrong name, they may return this special 
matter, and rely upon it; but if they answer the exigency of 
the writ, they admit themselves to be the corporation to 
Whom the writ is directed; and cannot take advantage of the 
misnomer*. 

2. The writ must contain convenient certainty, in setting 
forth the duty to be performed; but it need not particularly 
set forth by what'authority the duty exists. 

Therefore where a mandamus to the commissary of the 
archbishop of York f ; to admit a deputy register, stated quod 
minus rite r ecu saint to admit, it was holden sufficient, though 
it was objected it was the constant form to allege, that the 
party to whom the writ is directed, is the person to whom it 
appertains to swear and admit; for if the defendant was not 
the person to whom the executing this writ belonged, he 
should have returned* so, but instead of that the return con¬ 
sisted merely of matter of excuse; besides, it was laid that 
minus rite he refused, which was an averment that in justice 
he ought to do it. 

So a mandamus to the dean of the Arches to grant probate 
to Lord Londonderry’s executors 6 , setting out that the dean 
juxta juris exigentiam recusavit , was holden sufficient, 
though it was objected that it did not shew the dean’s title to 
grant probate; not having set out, that there were bona no- 
tdbilia; for the court will not presume an inferior jurisdic¬ 
tion, and it appeared that he had already done some acts of 
office as the prerogative judge, and he shall not be received 
trow to say it does not appear he has any jurisdiction. 

So a' mandamus, reciting whereas there is or ought to be 
one bailiff and twelve capital burgesse§ h . 

So a mandamus reciting that there ought to be a common 
Council, consisting of the mayor, and twenty-four persons 
chosen by the mayor and burgesses, without stating whether 
by charter or prescription 1 . 

3. If several persons have been removed, there must be a 
distinct writ for each person; for they cannot join k ; for the 
interest is several, and the amotion of one is not the amotion 
of the others. 

4. Every circumstance that is requisite to shew, that the 
party is entitled to be admitted, must be suggested in the 

e R. v.BailiffSof Ipswich, Salk. ,434,5. » R. v. Mayor and .Burgesses of,Not* 
f R. v. Ward, Sir. 897. tingharo, H. 25 G. a. Bull, N. P.*804. 

g R. v. Bettesworth, Str. $57. Say. 36. S. C. , 

kin the Devisee, If* 7 Ann, Bull, k 5 Mod. u. R. v. city of Chesteft 

N. P.204, Salk. 433. 436. 
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Writ*; therefore, where in a mandamus to the ordinary to 
license a curate, it was stated that he had been duly nomU 
noted and appointed by the inhabitants of a township to be 
curate of the church of P., but neither the consent of the 
rector, or any endowment or custom for the inhabitants to 
make such nomination aqd appointment was stated, the court 
quashed the writ®. £qt although it is. essential such facts 
snould be alleged as are necessary to shew that the party ap-f 
flying for the writ is entitled to the relief prayed, no precise 
form is required", 

5. The writ must be granted to proceed to an election to 
the office, and not to felect a‘particular person 1 *. 

Lastly, the writ must be tested; and there must be four¬ 
teen days between the teste and return, if it goes above forty 
mile's, otherwise only eight days, and one day is to be taken 
inclusive, the other exclusive*. Upon discovering any iiir 
formality in the writ, the party may apply to amend at any 
time- before the return* 1 ; but after the return has been made 
and traversed, the court will not permit ap amendment in the 
mandamus*. A motion cannot be made to supersede the 
writ after the return is out*, neither will the defendant be 
permitted to avail himself of any objection to the writ after 
the return *. 

Where there is a corporation by prescription, the constitu¬ 
tion of it (as well as the parties’ right) must be verified by 
affidavit". Where it is by charter, a copy of it must be pro¬ 
duced at the time of making the motion. Where the court 
grants a rule to shew cause, though upon shewing cause it ap¬ 
pear doubtful, whether the party have a right or not, yet the 
court will issue a mandamus, in order that the right may be 
tried upon the return*. But the court will not grant a man¬ 
damus to a person to exercise a jurisdiction, when it is doubt¬ 
ful whether he has the power to exercise it or not*. 

Upon a motion for a maiidamus* to the warden of the 
Vintners’ company to swear J. S. one of the court of assistants, 
the affidavit being only that lie was informed by Some of the 
court of assistants that he was elected, and no positive affida¬ 
vit of an election, the court Would only grant a rule to shew 

1 6 Mod. 3 jo. per Holt, C. J. . Jocarti, B. R. M. 7 G. a. MS. to 

m R. v. Bp. of Oxford, 7,East, 345. liave been so determined in Ld. 

n Per Lee, C. J. in R. v. i\I. & B. of Raymond’s time. 

Nottingham, Say. R. 37 . t Per Kenyon, C.3. and,Builcr, J. in 

o 2 Bulat. 12 $: 2 Rot 456.1. 25. . R. v. Mayor of York, 5 T. R.- 74 ,5. 

p' R. v; Mayor of Dover, Str. 407 . n Bull.N. P. 200 . 

% 6 Mod. 133 . per Holt, G. J. x R. v. Dr. Bland, ib. 

r R.v. Mayor of Stafford, 4 T.R. 690 . y R.v.Bp. ofEly,i WiT*.*6k •' 
a Said per LeejJ. in Wbitwood, q. t.-v. ^ Bull. N. P. 200 . 
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cause, but said if there had been a positive affidavit of his 
election, they would have granted the writ in the first in¬ 
stance. 


V. Of the Return. 


The next object of consideration is the return. 

1. The return must be made Jay the person to whom the 
writ is directed. 

2. It must be positive and certain*. The same certainty 

is required in a Veturn to a mandamus as in indictments or 
returns to writs of habeas corpus*. But if the return be 
certain on the face of it, that is sufficient, and the court 
cannot intend facts inconsistent with it, for the purpose of 
making it bad c . If the supposal of the writ be false in not 
truly stating the constitution of the corporation, the return 
ought to deny the constitution to be as is mentioned in the 
writ; rfor if it merely states, that the defendants have acted 
according to a constitution different from that mentioned in 
the writ, without denying the supposal of the writ, it will be 
insufficient d . The return must not be argumentative*. In 
stating a disfranchisement for not attending at an election, it 
must shew that the person disfranchised was an elector; for 
where the return stated that the election of a capital burgess 
was in “ the'rest of the capital burgesses being the common 
council-" that the person disfranchised being a capital 
burgess did not attend at a meeting for an election whereby 
no election could be had; but it "did not state that all the 
capital burgesses were of r the common council, so that it 
did not appear that the person in question was of the corn- 
mom council and entitled to elect; the court quashed the 
return f . But to a mandamus to elect, it is a good return, 
that a person has been duly elected, and sworn into the 
office*. , * ' - . • , 

' * v 

3. Where the mandamus is to restore a person who has been 
removed from an office, the return must be very accurate in 
stating, first, the power.of the corporation to remove h . > 


a 11 Rep. 99. b. See'also R. v. M.' of 
AbjugtW, Salk. 482 . ■ 
b Per Butler, J. Doug. 159 . * 

c Doug. 159. ■ 

n R. v. Malden, Salk. 491 . 

* R. v. Lyme Regia, Dong. 158 . , 


f R, v. Lyme Regia, G. 19G. 3. 
g R.t. Williams, Say. R. J4b... 
h K. r. Mfcjtor, &c. of Doncaster, TriuV 
as & 26 G; 8» 34 SIS. Seijt; HilL 

P* 310 . . s 
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It was observed by Ld. Mansfield, C. J. in ill. v. Rich¬ 
ardson 1 , that the power of removal was incidental'to ihe 
constitution of a corporation; and that it was necessary to 
the good order and government of corporate bodies that 
there should be such a power,' as much as a power to make 
by-laws. 

The power to remove is primft. facie in the corporation at 
large; hence, where in a return to a mandamus to restore, 
the charter of incorporation was set forth, it was stated that 
the party was removed by the corporate body at large; it was 
holden k unnecessary to aver that the body at large had the 
power of removal; because the charter making them a cor¬ 
poration, the law implies the right to remove to be in the 
whole body; and if there were another charter or by-law re¬ 
straining the power, and that were not set out, an action would 
lie on the return, inasmuch as there would be a suppressio 
vert, for which an action may be maintained as well as for an 
allegalio falsi,. 

The power of removal cannot be exercised by a select part 
of the corporate body, unless it be specially given to that part 
by charter of prescription. Hence, if a return should set forth 
a removal by the common council, without shewing how they 
were Authorized, it would be bad 1 . 

Secondly, the return must set forth a sufficient and reason¬ 
able cause of removal. There are three kinds of offences” for 
which a corporator may be removed: 

First,—For any offence committed against his oath of office 
and duty.as a corporator (0)., 

Secondly,—For any offence which is in itself of so in¬ 
famous ,a nature as to render the offender unfit to execute 
any public franchise, e. g. forgery, perjury,, &c. although. 

• i 

i R. v. Richardson, l Burr. 537- per 34 MS. Serjt. Hill, p. 310. Bull. 

lid. Mims field, C. J. See also R. v. N. P. 205. Say. R. 37. S. C. 

Ponsonby, I Ves, jup. 7. m U. v. Mayor of Derby, 9 G. 3. Bull. 

It R. v. Lyme Regis, Dung. 148. N. P. 206. K. v. Richardson, | Burr. 

1 .R. v. Doncaster, T. S3 & sUG. 3. 538. R. v. Liverpool, 3 Burr.733. 


(9) lu this case the corporator is removable without any previous 
convictionby a jury. Bull. N. P. 206 . cites R. v. Derby, 0,G.,2. 
which case was first brought before the Court in E. T. 8 Geo. 2. 
Sett Sessions Cases, vol. 2, p. 343. The power of trial as well a* 
amotion, for an offence of this kind, ‘19 incident to every corpora¬ 
tion. See Lord Mansfield’s'opinion, 1 Bur, £38. 
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such offend has not any immediate relation to his of¬ 
fice (10). ’ 

Thirdly,—For any offence of a mixed nature, as being an 
offence not only against the duty of his office, but also a mat¬ 
ter indictable at common law (11). 

As to the first ground of removal, viz. what shall he said to 
be such a breach of duty as will be a good cause of disfran¬ 
chisement? It is certain that a total desertion of the duty of 
the office is a good cause of amoval"; but it may be difficult 
to determine in what particular offices a bare non-residence 
will amount to such a desertion. 

Where offices are in perpetual execution 0 , and may not; 
be executed by deputy, there must be a perpetual residence, 
such as that of sheriff, mayor, coroner*, &c. But in other 
cases a local residence is not necessary: as in the case 
of a recorder, freeman, &c. there non-residence, without ne¬ 
glect of duty, is not a sufficient case of amoval’ 1 . Indeed 
it would be absurd to say that mere non-residence should be 
a cause of amoval, when notwithstanding such non-residence, 
the officer inay do all which his duty requires}- but if such 
persons totally desert their office, it will be a good cause of 
amoval. As where a recorder upon notice given to him, vo¬ 
luntarily and wilfully absented himself twice from the ses¬ 
sions of the peace 1 , although he had appointed the session 
himself and was in the town; for the recorder is bound to 
attend and assist at the sessions to direct the corporation in 

ti 4 Mod. 36 . ter, Say. 30 and per Foster, J. S. C. 

' o Bull. N. P. ®o6. ■ 34 MS. Serjt. Hill, p. 217 . 

p 3 Aik. 184- v Serjt. Whitaker's case, Salk. 434. 

q Per Lee, C. J. inR ▼. M, of Doncas- Ld. Raym. 1233. S.C, 


(JO) An offence of this kind ought to be established by a pre¬ 
vious conviction by a jury, according to the law of the land. Per 
Lord Manatield, C. J. R. v. Richardson, 1 Burr. 539. It is the 
infamy which renders the corporator an improper person to be 
Continued in an office of trust; therefore if the crime for which he 
is convicted be such as does not carry such infamy with it, it will be 
no cause of disfranchisement; as if he wereconvicted of d single 
assault. Bull. N. P.206, cites R. v. Derby, 9 G. 2. 

(11) Where the offence is criminal in both respects, the difference 
seems to life that if it consist of one single .fact, ns burning the 
Charters of the corporation, bribery, &c, there must be a conviction; 
but not where it may be considered as abstracted, the one from the 
other, us riot and assault upon any other member,, so as to obstruct 
the business of the corporation, ib. 
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the proceedings of justice; and his office being a public 
office relating to justice, non-attendance is a good cause of 
forfeiture. But a mere being absent once 8 from attending a 
session, without any aggravating circumstance, is no cause 
of forfeiture. In the case of the City of Exeter v. Glide', 
the return was, that the defendant (an alderman, and as 
such a J. P.) “ recessit. et habitationcm suam reliquit et amov- 
ebat seipsum et faniiliam suam ad Topsam extra civitat-em et 
officium suum reliquit:’’ it was agreed, that there could not 
be more apt and express words of the defendant’s absence, 
than the words in this return. So, where a capital burgess 
left the borough, and lived out of it for several years , and 
neglected attendance at the public assemblies, &e. it was 
holden-to be a sufficient ground for removing him". But 
whe*i$4twas returned to a mandamus to restore an aider- 
man, that the alderman on the 1st of May, 1700’, departed 
with his family from the borough, and the liberties there-* 
of, and entirely left the same, with an intent to reside with 
his family for the future elsewhere; and thenee, and until 
and at the time of the amotion of him, did continually re¬ 
side with his family out of the said borough, and the li¬ 
berties thereof, contrary to the duty of his office; and then 
the return stated a removal on the 10th of September, 1700’; 
the return was quashed, and a peremptory mandamus was 
awarded*; Lord Mansfield, C'. J. observing, that the party 
had not totally left the borough, that he was absent about 
four mouths only, and that lie had not received any notice of 
the charge. 

The non-residence of a corporator is not ipso facto a for¬ 
feiture of the office, but the cause of amovalonly; and conse¬ 
quently until amotion, there cannot be any usurpation upon 
which a quo warranto can be founded y . 

Misemploying the corporation money is not a sufficient 
cause of disfranchisement, because the corporation may have 
their action for it* (1J). 


• R. v. Corporation of Wells, 4 Durr. 

191)9. Serjt- norland's ciisc. 
t 4 Mod. 33 . l Show. ‘> 58 . 3 t> 4 . S.C. 
tt R. v. Truchody, Ld. Ray in. 1-27S. 

Borough of Lostwitliiel. 

X R. v. Mayor, &c. of Leicester, 
4 Burr. gps7. 

j K. r, Ponsonby, free burgess of tlie 


borough of Newtown, Ireland. On 
writ of error. B. R. 'Michs. 1755. 
Ryder, C. J. 1 Ves. jun. l. affirmed on 
error in D.P. Feb. 24th, 175s. 2 Bro. 
P. C. 311. Tomlin’s cd. *R. v. Hea. 
veu, alderman of Bedford, 2 T. R. 
' 772 . 

z R. v. Cbalke, Ld. Raym, 226. 


(Igl In this case another ground of removal was stated, tfiz.that 
he defendant had rased one of .the books of the corporation; as tt 
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A member of a corporation cannot be disfranchised, unle$# 
it be for'an act Which Works to the destruction of the body 
corporate, or to the destruction of the libertierahd privileges 
thereof; an<fc not fpxany personal offence of one member 

thereof*. ’ . \ • - . * ' , ' ■* 

It is competent to a corporation to accept the resjgbation 
of a member, arid to choose another person in his room; bui: 
until such election, the party, has power to. wavfc his. resigna¬ 
tion*. ' . 

A return that the party obstinately and voluntarily refused 
to obey orders and laws, &e. contrary to the duty of lite office 
and oath is too general; the particular laws ought to be spe¬ 
cified 6 . f 

A return of a misbehaviour in one office (e. g. diamjjfen) 
will not afford a‘reason for his being afnoved out of 
viz. that of a capital burgess' 1 . ' - ; 

Where it appeared by the return that the party bad been* 
chosen town-clerk, to bold at the will of the mayor and aider- 
men, yet as tfie defendants had not Stated any determination 
of the will, but merely such reasons for his removal as were 
deemed insufficient, the.court granted a peremptory manda¬ 
mus*. Although the return be insufficient, yet if it appears 
to the court, that the party Has ho ground for being restored, 
the court will not,restore him f . . , 

Thirdly, the due execution of thepower of amoval must be 
set forth in the return. “ 

, *■ i 4 • * i 

If the person be within summons, i, e. if he be resident, he 
must be summoned-to attend and Shew c&use agakist his dis-v 
franchisement*; and that he was so summoned, must appear 
upon the return* tinless it appear he was heard; for as the,;, 
end of summons is, that be may be heard for himself, if he 
have",been heard, Wjffit pf summons is np objection 11 . "But if/ 
it appear upon the return, that he lived out J of the limits^f 
, * ^ •: . *f ? '>V 

a Per Coriafti, Sir Tbomas Eape’* e,R, v. Major, Sec; df Oxford, Salk. . 
, rawr, Carth, 1/6- ’ 428. v * 

b R. t M. pi* Rippon,*Salk. 433 . Sec f Ptr-Cur dn R. TidderHft i Siderf, 

afro R. v.TUhlerl&i Sidf 14. j4.’ 

c II. v, M. Q& Doncaster, Ld. Raytn. k Haag's eWe.ll Rcf>. 99 . a. R. rr-; 

>56*. V ' 4 flmin,8fWs W* 

d S. C. * “ *" b Per Curiato, R.v.W ilton,Salk. 428. 

- X> a. ' ' m 

which the court observed, that it might be, th$t the entry was 
V wrong, J and he' only made it as it'ought |p begahd farther, tl# 
^ jtfcBure not y vlrred to btftq the detriment of the eorporatkm» 
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& 

the corporation for several years, it is not necessary to return 
that he was summoned 1 . 

In a return to a mandamus to a corporation to restore a 
member who has been .removed, it should appear that the 
body removing, had proved the charge for which the memr 
her was removed. It is not sufficient to state, merely that 
he was present when the charge was made and did not 
deny it*. 

Where a burgess is. constituted by patent under the com¬ 
mon seal, he ought to be discharged in like manner. But if 
by election, there it is only entered in the book, and an order 
is sufficient to discharge him*. 

If the members of a corporation are summoned to appear 
for one particular purpose, they cannot proceed to any other 
matter, without the unanimous consent of the whole body m . 

Upon a return to a man<k|nus to restore a capital burgess, 
it appeared, that the power*amoving a member was in the 
mayor and aldermen; that the whole corporation having been 
summoned to elect a recorder, after that election was over, 
the mayor and aldermen separated from the rest and removed 
the plaintiff; and. the removal was lioldeu void", because 
there was no summons to meet as mayor and aldermen, but 
only as part’of the whole body, 

Upon the issue of non fuit dectus mxtjor, the constitution 
was admitted to be, that the mayor was chosen out of the 
aldermen?, therefore the defendant insisted that the plain?’ 
tiff should prove his being an alderman. The fact of his being 
chosen an aldefman was this \\all the common council (who 
were the electors) except one, met at a public house to 
drink, where they were acquainted that W. had resigned, 
whereupon it was proposed to chpose the plaintiff, which 
was objected to by two or three; however; he was sworii 
in, and this wns holden not to be a good election, because 
they were not corporately assembled for want of a previous 
.summons; and therefore it was absolutely necessary that 
every one of the common council should be present ami 
consent. So, ‘where uppn evidence it appeareddhat the cor¬ 
poration met upon a particular day (pursuant to' a bv-law) 

} R. v.Trucbody, LdvRaynj. 1275 ,. » R. v. .Corp. of Carlisle, T. 6 Geg, ' 

k R. v. FftVcrsluai, 8 T. R. 352 . cited per Cur. in MachdI v Ncviu- 

I Per Holt. C. R. v. Chalke, Lord sou, Ld. Kaym. 1357, aud li Ea&t, 

Kaym. 220. 84. n. where S. P. was decided: 

pi Pei ^ymon.d, J. MaoUcUv. Neyin- „o Musgi-avev-. Nyviuson, Lord Raytp, 

fiou.'E, io Gto. i. East, 87 . n. 135S. -* 

YQU* fh ’ B » 
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for the election of a mayor, it was holden p they could not 
proceed to the election of an alderman tor want of sum¬ 
mons, there being no custom to warrant it. 

It is not a good return to state, that the party was incapa- 
ble of being elected, for the proper way of trying whether he 
was capable of being elected, is by an information in nature 
of quo warranto9. So, where all the proceedings of the 
election were set forth in the writ, concluding “ by reason 
whereof A. was elected,” a return, stating that A. was 
elected, was holden to be bad r . 

4. The same certainty is required in the return, as before 
the stat. of Queen Anne*. 

5. The rule is, not to presume every thing against the re¬ 
turn, but not to presume any thing either one way or the 
other 1 . 

6. The return must not contain two inconsistent causes", 
otherwise the court will quasi'the whole return*. But se¬ 
veral consistent causes may be returned*; and where the 
causes are not inconsistent, although 'some are bad, yet the 
court, may admit the good and reject the bad. It is not ne¬ 
cessary that every part of the return should be good; the 
court will not quash it, if on the whole it state a sufficient 
reason to justify the party making it*. 

To a mandamus to restore J. S. to the office of sexton, 
the defendant returned, that J. S. was not duly elected ac¬ 
cording to the ancient custom of the parish, and, further, 
there was a custom for thc^inhabitants in vestry to remove 
the sexton from his office, and that J. S. was removed pur¬ 
suant to such custom: it was holden*, that there was not 
any repugnancy in saying, that J. S. was not duly elected; 
but that being in fact elected, they had, according to an 
ancient custom, removed him. In either case, they were 
equally entitled to exercise that right. The return, there¬ 
fore, was allowed. 

The return need not be under the seal of the corporation, 
nor need it be signed by the mayor; for the return of a man¬ 
damus is ^matter of record, and acts done by a corporation 

p Bull. N.'P. 309 . cites 2 Rayin. 1355. x Adm. It. r. M. of Cambridge, 2 T.R. 
«1 R. r. Doncaster, .Say, R. 40 . 45ti. See also R. y. M. of YoFk, 5 

t It. v. M. of York, 5 T. R. 66. T. F. 66. 

a 1’erLd. Mansfield, C.J. in R. v. Lyme y Wright v, Fawcett, 4 Burr. 2041 . 

Regis, Doup. l 57 . z R. v, Archb. of York, 6 T. R. 490. 

t R. v. Lyme Regis, E.19 6. 3.‘ a R. v. Taunton St. James, Cowp. *ia, 

u See 2 T. R. 456 . 
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upon record, are not required to be under hand or seal, for 
in such case an action lies against, a body politic, or the 
persons who procure the false retum b . 

It remains only to observe, that clerical mistakes .in the 
return may be amended, even after it is filed'. 


VI. Of the Remedy , where the Party , to whom the 
Writ of Mandamus is directed , does not make any 
Return , of where he makes an insufficient or false 
Return. 

The first writ of mandamus always concludes with com¬ 
manding obedience, or cause to be shewn to the contrary* 1 ; 
but if a return be made to it, which upon the face of it is 
insufficient, the court will grant a' peremptory mandamus, 
and if that be not obeyed, an attachment will issue against 
the persons disobeying it. 

If no return be made, the court will grant an attachment 
against the persons to whom the mandamus was directed ; 
with this difference, however, that where a mandamus is 
directed to a corporation to do a corporate act 4 and no return 
is made, the attachment is granted only against those parti¬ 
cular persons who refuse to pay obedience to the mandamus: 
but where it is directed to several persons in their natural 
capacity, the attachment for disobedience must issue against 
all®, though when they are before the court the punishment 
will be proportioned to their offence. 

If the return upon the face of it be good, but the matter 
of it false, an action upon the case lies for the party injured, 
against the persons making sucli false return. And where 
the return is made by several, the action may be either 
joint or several, it being founded upon a tort; but if it ap¬ 
pear upon evidence that the defendant voted against the 
return, but was over-ruled by a majority, the plaintiff will 
be nonsuited f ; and though the return be made in the name 

b R v. Mayor of Exeter, Lord Rayni. d Bull. N. P. sol. 

a2'J. See also R. v. Chalice, Lord e R. v. Overseers of $t. Chad’s, Salop, 

Rayni. 848. S. P. H. 8 Geo. 2 . MS. Bull. N. P. sol. 

« R. v. Lyme Regia, E. 19 G, 3 . Doug. S. C. 

137- t Cartli. J 72 . 

« B 2 
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of the corporation, yet an action will lie against the parti¬ 
cular persons who caused the return to be made*, or if the 
matter concern the public government, and no particular 
person be so interested as to maintain an action, the court 
will grant an information against the persons making the. 
return 1 *. The return must be hied and allowed before the 
information can be moved for. 

A mandamus was directed to the mayor, bailiff, and bur¬ 
gesses of A. The mayor made a return 1 ; a motion was 
made to stay the filing of it, upon a suggestion, that the 
return was made against the votes of the majority, who 
would have obeyed the writ. But the court resolved, that 
they could not refuse the mayor’s return, because he was 
the principal officer to whom the writ was directed, and 
actually delivered; and, as he had returned and brought in 
the writ, it was not fit that the court should examine upon 
affidavits, whether the majority consented. But if the,mayor 
had made any return, contrary to the votes of the majority, 
it was at his peril, and the way to punish him was by in¬ 
formation. 

Note. Where several join in an application for a manda¬ 
mus, they may all join in the action for a false return k . 

And if in such action or information the return be falsified, 
the court will grant a peremptory mandamus; however, it 
cannot be moved for until four days after the return of the 
postea, because the defendants have that time to move in 
arrest of j udgment l . 

In an action for a false return® the plaintiff set out, that 
he was chosen upon the first of October, according to the 
custom. Upon evidence it appeared, that the custom was 
to choose on* the 29th of September, and that the plaintiff 
was then chosen; and this was holden sufficient to support 
the declaration, for the day in the declaration is but form. 

If the mayor of a corporation procure a false return to be 
made, it will be sufficient evidence against him, that the 
mandamus was delivered to him, and that the mandamus has 
such a return made; and that will be presumptive against 
him, that he made that return, unless he shews the contrary. 
For the mayor or any other member of the corporation, or 

< 

g Per Holt, C J. Lord Raym. 064. k Green v. Pope, Lord Raym. 495. 
h Surgeons’ Comp. Salk. 374. R. y. 1 Per Holt, C. J. Buckiy v. Palmer, 
Mayor of Nottingham, H. 25 G.' 9 . Salk. 430 , 1 . 

Bull. N. P. 203. S. P. rfVaugban v« Lewis, Carth. 298. 

i R. v. Mayor of Abingdon, Salk. 43 J. 

Caith. 499. S. C.’ , 
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other, who shall procure a false return to be made, arc liable 
in their private capacity". 

In^m action brought in C. B. for a false return, the plain¬ 
tiff obtained judgment, the court of B. R. refused to grant a 
peremptory mandamus; Holt, C. J. observing, that every 
mandamus recites the fact prout patet nobis per record um t 
and that they eould not take., notice of the records of the 
Common Pleas 0 (13). 

Before the stat. 9 Ann. c. 20. except in extraordinary 
cases*, an attachment did not issue for want of a return, un¬ 
til after the return of an alias and pluries writ of mandamus 
and disobedience of a peremptory rule to return*. But by 
that statute, reciting that persons who had a right to the 
office of mayors, or other offices within cities, towns corpo¬ 
rate, boroughs, and places, or to be burgesses or freemen 
thereof, had either been illegally turned out, or had been 
refused to be admitted thereto, and had no other remedy to 
procure themselves to be admitted or restored, than by 
writs of mandamus, the proceedings on which were very 
dilatory and expensive, it was enacted, 

l*,That a return should be made to the first .writ of man¬ 
damus'. 

2. That the persons prosecuting such writ might plead 
to*, or traverse all or any the material facts contained in 
the return, to which the persons making such return should 
reply, take issue, or demur; and such further proceedings 
should be had therein, as might have been had if the persons 
suing such writ had brought their action on the case for a 
false return, and in case a verdict should be found, or judg¬ 
ment given for them upon a demurrer, or by nihil dicit ., or 
for wipit of a replication or other pleading, t they should 
recover damages and costs, and a peremptory writ of manda- 

u Per Cor. R. v. Chalice, Lofcd Ray in. p See Skinn. 6(5'). 

848. q Bull. N. P. 203. 

■o Anon. Salk. 428. probably the S. C. r S. i. 

as is reported by the name of Green s S. 3. 

v. Pope, i Lord Raym. 126 . where 

S. P. is said to have been ruled. 


(13) Yet whet£ in an action for a false return, judgment was 
given for the defendant, and upon a writ of error judgment was 
reversed in the Exchequer Chamber, the Court of K. B. granted 
a peremptory mandamus before judgment entered, saying, it was 
a mandatory writ, and not a judicial writ founded upon the record. 
Bull. N. P. 202. * 
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mus should be granted without delay for them for whom 
judgment shall be given, as might have been if such return 
had been adjudged insufficient; and in case judgment>shaH 
be given for the persons making such return, they shall 
recover costs. 

3. The stab. for the amendment of the law (4 Ann. c. 16.) 
and all the statutes of jeofail shall be extended to writs of 
mandamus, and the proceedings, thereupon*. 

The power of traversing the return, which is given by the 
second section of the preceding statute, is given in the 
room of an action for a false return; and as in such action it 
cannot be said that the damages are collateral, so neither can 
it be said that they arc collateral in a proceeding under the 
£i,atute, for they are consequent or dependent upon the issue, 
and the jury are to inquire of the damages as parcel of the 
charge; and, consequently,, if in a proceeding under the 
statute, the jury omit to find damages and costs for the plain¬ 
tiff, whether the verdict be general or special, this defect can¬ 
not be supplied by a writ of inquiry": but in such case the 
party may bring an action for a false return, for the act does 
not take away the party’s right to bring such action, but 
only provides that in case damages are recovered by virtue 
of that act, against the persons making the return, they shall 
not be liable to be sued in any other action for making such 
return*. 

Where issue is joined upon the traverse of the return, and 
the prosecutor docs not proceed to trial according to the 
practice of the court, judgment as in case of a nonsuit may 
be given y . 

Since the preceding statute, a mandamus, in cases to which 
the statute applies, is in the nature of an action, pleadings 
therein being admitted, and it seems that in such cases a 
writ of error lies upon the judgment*; but upon the award 
of a peremptory mandamus, in a case to which the slat, of 
Ann. does not apply, a writ of error will not lie*. 

It appears from the wording of the statute, that there are 
many cases to which it does not extend; therefore in all 
those cases the proceedings must be according to the course 
of the common law 

t S. 7. z 1 P. Wins. 351. Str. 1052. 

u Kynaston ▼. Mayor of Shrewsbury, a Dean of Dublin v. the King, in cr- 

T. 9 & 10 G. 2 . MS. and Str. 105*. ror.—D. P. aist April, 1734.1 Bi-o. 

S. C. P.C. 73. Tomlin’s lid, 

x BuU.N. P.203. See Str. 105.1. b Bull. N. P. ftOf. 

•y Wigan v. Holmes, Say R. 110. R.v. 

Mayor of Stafford, 4 T. K. 689 . 
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CHAP. XXIX. 


MASTER AND SERVANT. 

I. Of Actions by Servants against their Masters, 
for the Recovery of their Wages. 

II. Of the Liability of the Master in respect of a 
Contract made by the Servant. 

III. Of the Liability of the Master in respect of a 

tortious Act done by the Servant. 

IV. Of Actions brought by Masters for enticing away 

Apprentices and Servants , and for Injuries 
done to their Servants; and herein of the Action 
for Seduction — Witness — Damages. 


I. Of Actions by Servants against their Masters , for 
the Recovery of their Wages. 

If a person retains a servant under an agreement to pay 
him so much by the day, month, or year, in consideration 
of the service to be performed, the servant, having fulfilled 
his part of the contract, may maintain an action against the 
master, or, in case of his death, against his personal repre¬ 
sentative, for a breach of the contract on the part of 1 he 
master. 

The form of action will depend upon the nature of the 
contract; if the contract be by deed, an action of debt or 
covenant must be brought (1); if by parol, (i. e. in writing, 
but not a specialty or verbal,) an action of debt or assumpsit. 


(l) If a feme covert, without any authority from her husband, 
contract with a servant by deed, the servant having performed the 
service stipulated, may maintain an action of assumpsit. White v. 
Cuyler, 6 T. R. 176. 



103* MASTER and servant. 

If a servant be hired in a general way*, he is considered 
to be hired with reference to the general-understanding upon 
the subject, viz. that he shall be entitled to his wages for the 
time he shall serve, though he do not continue in the service 
during the whole year (2); and if he die before the end of 
the year, iris personal representatives will be entitled to a 
proportionable part of the Wages due to him at the time of his 
death; 

A master may discharge his servant at a moment's warning 
for misconduct", e. g. for being absent when wanted, sleeping 
from home at night without his master’s leave, &c. and in such 
case the servant will only be entitled to such wages as are due 
at the time of his discharge (3).. 

A servant who comes over from the West Indies e , where 
he has been a slave, and who continues in the service of his 
master, in England, without any agreement for wages, is not 
entitled to any wages, unless there has been an express pro* 1 
rnise on the part of the master* 


tl. Of the Liability of Masters? in respect of Contracts 
made by their Servants. 

A contract made by a servant acting under the express 2 3 4 
authority of the master is binding on the master. 

And the same rule holds, where the servant acts under an 
implied authority. 

The defendant", who was a dealer in iron, sent a waterman 
to the plaintiff for iron on trust, and paid for it afterwards. 
He sent the same waterman a second time, with ready money. 
Who received the goods, but did not pay for them. Pratt, 

a Adtfritled in Cutter v. Powell, 6 T.R. c Alfred v. M. of Fitzjamcs, 3 Esp. 

320. N. P. C. 3. 

b Robiuion v. Hindman, B. R. Lon- d F. N. B. 120 . G. 
don SiUincs after M. T. 41 G. 3 . e llaiard v. Treadwell, Str. 503. 
Kenyon, C J ., 3 Esp. N. P. C. 235. 


(2) See the case of Worth v. Viner, in Vin. Abr. vol.$. p. 8. tit* 
Apportionment. 

(3) But if the servant has not been guilty of misconduct, hiid the 
master discharges him without warning, the servant in that ease will 
be entitled to a month’s wages bey oudthe wages due for the period 

f actual service, j, Admitted per Kenyon, C. S. C. 
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t. J., ruled, that the sending the. waterman on trust the first 
time, and the defendant paying for the goods, was giving the 
waterman a credit so as to make the defendant liable upon the 
second contract. 

In an action by a publican f , for beer sold, it append that 
the defendant had dealt with the plaintiff on credit, and paid 
him several sums fof beer; at length the defendant gave 
notice to plaintiff’s servant, who brought the beer, that he 
would pay for the beer as it came in. The defence to the 
present action was, that the defendant had paid the servant. 
Lord Eldon, C. J-, thought that the' defendant was liable; 
for, as the change in the usual mode of dealing had been sug¬ 
gested by the defendant himself, and as he had personal deal¬ 
ings with the master, in a particular mode, notice to the ser¬ 
vant al6ne of a change in that mode would not be sufficient; 
the defendant must shew that the master himself had notice 
of it, or lie could have no defence to the action. 

In an actiori on a farrier’s bill*, it appeared, that the de¬ 
fendant, by an agreement with his groom, allowed him five 
guineas a year, for which he was to keep the horses properly 
shod, and furnish them with proper medicines when neces¬ 
sary. Lord Kenyan said, that it was no defence to the action, 
unless the plaintiff knew of this agreement., and expressly 
trusted the groom. That if the sefvant buys things which 
come to his master’s use, the master should take care to see 
them paid for; for a tradesman has nothing to do with any 
private agreement between the master and servant. 

But. where an express authority is not given by the master, 
and from the nature of the case an authority cannot be implied, 
the master is not liable. 

Hence, where the chaise of the master had been broken by 
the negligence of his seryant h , and the servant desired a 
eoaehmaker, who had never been employed by the master , to 
repair it, which'Was accordingly done, ahd the master refusing 
to pay the amount of the bill sent in by the eoaehmaker, he 
insisted on retaining the chaise,as a lien; Lord Ellenborough, 
C. J., was of opinion, that the eoaehmaker was not entitled 
so to retain it; for whatever claim of that sort he might have, 
he must derive it from legitimate authority; that unless the 
master had been in the habit of employing the tradesman in 

f Gratland ♦. Freeman, 3 E»p. N. IV h Hiscox v. Greenwood, 4 Esp. N. P. 

C. 85. C. 174. 

g Precious Abel, j Esp. N. P. C. 

850. ** !• 
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the way of his trade, it should not be in the power of the ser¬ 
vant to bind him to contracts of which the master had not 
any knowledge, and to which he had not given any assent. 
It was the duty of the tradesman, when he was employed, 
to ha m inquired of the principal, whether the order was 
given Ip.'‘his authority; but having neglected to do so, the 
master w&s not liable to the demand, and the detainer of the 
chaise was unlawful. 

When the master is in the habit of paying ready money for 
articles furnished in certain quantities to his family 1 , if the 
tradesman delivers other goods cf the same sort to the servant, 
upon credit, without informing the master of it, and the latter 
goods do not come to the master’s use, the master is not 
liable. 

A master contracted with a tradesman to serve him with 
articles for ready money*, and the master gave his servant 
money to pay for the articles, which was done accordingly; 
after some time, the master turned away this servant and 
took another, to whom he gave money as before; the second 
servant did not pay the tradesman, and afterwards ran away: 
an action having been brought by the tradesman against the 
master, it was holdep, that the master was not liable to pay 
the money again (4). 

* 

A journeyman to a baker was. holden a good witness to 
prove the delivery of bread to the defendant 1 , without a 
release, in a case where there was not any. evidence of an 
usage for the journeyman to receive the money for the 
bread delivered. 

A clerk who receives money for his master is a good wit¬ 
ness to prove that he has paid it over to his master, ex neces¬ 
sitate rei , without a release™. 

j Pearce v. Rogers, 3 Esp. N. P. C. 1 Adams v. Davis, 3 Esp. N. P.C. 48. 

214. See also'] Show. gs. Eldon, C. J. 

k Stubbing r. Hcintz, Peake's N. P. C. m Matthews v. Haydon,2 Esp. N. P.C. 

47 . sog. 


(4) It was said by Lord Kenyon in this case, that if the master 
employs the servant to buy things on credit, he will be liable to 
whatever extent the servant shall pledge his credit. 
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III. Of the Liability of the Master in respect of a 
tortious Act done by his Servant . 

An action on the case will lie against a master for an injury 
done through the negligence or unskilfulness of the servant 
acting in his master’s employ. 

As where the servants of a carman ran over a boy in the 
streets", and maimed him by negligence, an action was 
brought against the master, and the plaintiff recovered. 

So where the servant of A.*, with his cart ran against the 
cart of B., which contained a pipe of wine, whereby the wine 
was spilled; an action was brought against A., the master, 
and holden to be maintainable. 

An action on the case is the proper remedy for an injury 
of this kind, and not an action of trespass*. 

In these cases, if the declaration state that the defendant 
(the master), negligently drove his cart% &c. it will be sup¬ 
ported by evidence that the defendant’s servant drove the 
cart. 

The servant may be examined by the defendant (the master) 
as a witness, having been released by his master r , but not 
otherwise*; because the verdict in this action may be given 
in evidence by the master, in an action brought by him 
against the servant, as to the quantum of damages. 

In like mani.er, the servant of the plaintiff may be exa¬ 
mined by the plaintiff', having first been released by the 
plaintiff*. 

To an action on the case against several partners", for 
negligence in their servant, whereby the plaintiff’s goods were 
lost, it cannot be pleaded in abatement that there are other 
partners not named. 

Having stated the cases in which the law considers the 
master as responsible for the injurious act of his servant* it 
may be proper to observe, that where the servant commits a 
wilful trespass, without the direction or assent of the master, 
an action of trespass will not lie against the master;' in such 

n l T.d. Raym. 739 . ex rel. M’ri Place, s Green v. the New Hirer Coin. 4 T. 
o III. R. 589. 

p Motley v. Gaisfonl, 2 H. BJ. 443 - t Miller v. Falconer, 1 Camp. N. P.C. 
y Bnicker v. From out, 6 T. R. 659 . 251. 

r Jervis v. Hayes, 2 Str. 1083. per Lee, « Mitchell v. Tarlmtt and others, 

C. J. 5 T. K. 649. See 2 Bos. & Pul, 

N. R. 365 . 
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®&se the servant only is liable. As, where a servant of the 
defendant wilfully drove the defendant’s chariot against the 
plaintiff’s chaise*; an action of trespass having been brought 
against the defendant, it appeared in evidence, that the de¬ 
fendant was neither present at the time when the injury was 
Committed, nor had he in any manner directed or assented to 
the act of his servant; it was holden, that the action could 
not be maintained. 

So where one of a ship's crew wilfully injured another ship, 
without any direction from or privity of the master, it was 
holden, that trespass could not be maintained against the 
master, although he was on board at the time*. 

If a master command his servant to do an illegal act*, the 
servant, as well as the master, will be liable to the party in¬ 
jured ; for the servant cannot plead the command of the 
master in bar of a trespass. 

An action on the case was brought against a maste r and 
his servant*, for breaking a pair of horses in Lincoln’s Inn 
Fields, where, being unmanageable, they ran against and hurt 
the plaintiff; it appeared that the master was absent; but it 
was holden, on motion in arrest of judgment, that the action 
would lie; for it should be intended that the master sent the 
servant to train the homes there. 

In an action on the case* against the defendant for 
causing a quantity of lime to be placed on the high road, by 
means of which the plaintiff and his wife were overturned 
and much hurt, and the chaise in which they then were was 
considerably damaged; it appeared that the defendant having 
purchased a house by the road side, (but which he had never 
occupied,) contracted with a surveyor to put it in repair for 
a stipulated sum; a carpenter having a contract under the 
surveyor to do the whole business,- employed a bricklayer 
under him, and he again contracted for a quantity of lime 
with a lime-burner, by whose servant the lime in question 
was laid in the road. In support of the action, it was con¬ 
tended, that the act, which caused the injury complained of, 
was an act done for the benefit of the defendant, and in con¬ 
sequence of his having authorized others to work for him; 
and although the person by whose neglect the accident hap¬ 
pened was the immediate servant of another, yet for the bene- 

x M'Manns v. Crickett, l East, 106 . b Bush v.Steinman, 1 Bos. Sc Pul. 404 . 
y Bowcherv. Noidstrom, lTaunt. 568 . See-Matthews v. West Mid. Water 

See Nicholson v. Mounsey, infr. p. Works Company, a Camp. N, P. C. 

1037 . 403 . and Harris v. Baker, 4 M. Sc S, 

t Sands v. Child, 3 Lev. 353. 27 . > 

a Michael v. Alcstree and another, 2 > 

- Lev. 172 . See ante^p. 421. 
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fit of the public, he must be considered as the servant 
of the defendant. If the defendant was not- liable, the 
plaintiff might be obliged to sue all the parties who had 
subcontracts before he could obtain redress. On the part 
of the defendant, it was urged, first, that the cause of action 
did not arise on the defendant’s premises, the complaint 
being, that a quantity of lime, which should have been 
placed there, was actually laid on the high road : that being 
the case, there was no authority to shew that the defendant 
was liable, merely because the act from which the injury 
arose was done for his benefit. If that general proposition 
were true, it might be contended, that the defendant must 
have answered for any accident winch might have happened 
during the preparation of the lime in the lime-burner’s yard. 
Secondly, that the liability of the principal to answer for 
his agents, is founded in the superintendence and control 
which he is supposed to have over them. 1 Bl. Com. 431. 
In the civil law, that liability was confined to the person 
standing in the relation of pater-familias to the persou doing 
the injury. Inst, lib 4. tit. 5. § 1 . Dig., lib. 9. tit. 3. And 
though in our law it has been extended to eases where the 
agent is not a mere domestic, yet the principle continues the 
same. Now clearly it was not in the power of this defendant 
to control the agent by whom the injury to this plaintiff 
was effected. He was not employed by the defendant, but 
by the lime-burner; nor was it in the defendant’s power 
to prevent him, or any one of the intermediate sub-con¬ 
tracting parties, from executing the respective parts of that 
business which each had undertaken to perform. The court, 
however, were of opinion, that the action would lie; and 
that it was competent to the plaintiff to bring his action 
either against the person from whom the authority flowed, 
or against the person by whom the injury was actually 
committed. 

The captain of a king’s ship of war was holden not to be 
responsible for the damage done to another vessel, through 
the negligence of his lieutenant 6 , who was upon deck, and 
had the actual direction ami management of the steering and 
navigating of the ship at the time, and when the captain was 
not upon deck, nor was called upon by his duty to be there. 


e Nicholson v. Monnsey, is East, 334. 
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IV. Of Actions brought by Masters for enticing away 
Apprentices and Servants , andfor Injuries done 
to their Servants; and herein of the Action for 
Seduction — Witness — Damages. 

An action on the case may *je maintained by a master 
against any person who entices away his apprentice or ser¬ 
vant from his service* 1 , or who continues to employ such ser¬ 
vant after notice, though the defendant did not procure the 
servant to leave his master, or know when ho employed him, 
that he was the servant of another*. But the master may, if 
he chooses, wave his action for the tort f ; and bring an action 
of indebitatus assumpsit for work and labour done by his ap¬ 
prentice, against the person who tortiously employed him. 
So the captain of a ship of war detaining an apprentice who 
had been impressed, after verbal notice by such apprentice 
of his condition, is liable in an action by the master ior wages 
for the service of the apprentice*. 

It is not material whether the apprentice be legally ap¬ 
prentice or not; it is sufficient if he be so de facto h . 

It has been holden 1 , that a master cannot maintain an ac¬ 
tion for seducing his servant, after the servant has paid him 
the penalty stipulated by his articles for leaving him. Neither 
can an action be maintained for harbouring an apprentice as 
such, if the master to whom he was bound was then not an 
housekeeper, and of the age of twenty-four years*. 

A master may maintain an action for an injury done to his 
servant, as false imprisonment, battery, &c. which deprives 
the master of his service. The form of action is an action 
of trespass, usually termed an action per xfuod servitium 
amisity the gist of the action being the loss of service; and 
hence the servant may be a witness 1 , for he is not interested 
as to this point. 

ft 

d A dm. per rur. inQ.v. Daniel, 6 Mod. wicke, C.J. in It. v. St. Nicholas, 

182. 1 Burr. S C.94,<)5 

v Blake v. Lanyon, GT. It. 221 . i Bird v. Randall, 3 Burr. 1345. 1 Bl. 

f Lightly v. Ciouston, 1 Taunton's R. 387 . 

Rep. 118. See also Foster v. Steuart. It Gye v. Felton, 4 Taunt. 976 . 

a Maule and Selwyn, 19 ] S. P. 1 Jewell v. Harding, T. 10 l*. 1 . Gill*, 
g Lades v. Vandeput, RI. 25 G. 3. B. R. Evid. 94 . ed. 1761 . 1 Str. 59 ft. S. Ck 

5 East, 39 . n.- by the name of Duel v.. Harding, 

li Barber v. Dennis, Salk. 68 . 6 Mod. Lewis v. Fog, 2 Str. 944,$ 1 ?. 

69 . S. C. recognized by Lord Hard- 
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Of the Action for Seduction. 

This form of action is frequently adopted by a parent for 
the purpose of obtaining a compensation in damages for de¬ 
bauching his daughter (5), and getting her with child, and 
the expenses attending the lying-in (6‘). As to the nature of 
the action, it has been solemnly decided" 1 , contrary to the 
opinion expressed by Buller, J., ante n. (5), that this is an 
action of trespass, and not trespass on the case; and conse¬ 
quently that a count for breaking and entering the plaintiff’s 
dwelling-house, and debauching his daughter, whereby he lost 
her service, may be joined with a count omitting the trespass 
to the dwelling-house, and merely stating that the defendant, 
with force and arms, debauched the plaintiff's daughter, per 
quod sercitium amisit. It has been holden, that this action 
may be maintained, although the daughter was of age at the 
time of the seduction". But as the action is founded on the 
loss of service, that must be alleged in the declaration*' (7); 
and it must be proved that the relation of master and servant 
(which in these cases the law implies from very slight circum¬ 
stances) subsisted at the time when the injury was com¬ 
mitted*, and the circumstance of the daughter having been 
under age at that time, will not dispense with the necessity 


m Woodward v. Walton, 2 N. R. 476. 
recognized in Ditcliam t. Bond, 
3 Maule and Selwyn, 436 . 
n Bennet v. Allcott^s Y. R. 166. 
o Saterthwaitc v. Dewhurat, B. R. E. 


25 G. 3. cited in 5 East, 47. n. and 
MSS. 

p Pnstlethwaite v. Parkes, 3 Burr. 
1873 . recognized by Buller, J. in 
2 T. R. 166. 


(5) If the injury of seduction is accompanied with an illegal 
entry of the house of the pareut, he lias his election either to bring 
trespass for the breaking and euteritig, and lay the debauching of 
the daughter, and loss of her service, as consequential damages, or 
he may bring an action on the case for debauching his daughter, 
per quod servitium amisit *. 

(6) A master, not standing in the relation of a parent, maj’’ 
maintain this action for debauching his servant. Fores v. Wilson, 
Peake’s N. P. C. 55. In like manner it umy be maintained, for 
the seduction of an adopted child. Irwin v. Pearman, 11 East, 23. 

(7) “ Although the daughter cannot have an action, yet the fa¬ 
ther may, not for assaulting his daughter, and getting her with 
child, because this is a wrong particularly done to her, yet for the 
loss of her service caused by this.” Per Roll. C. J. Norton v. 
Jason, Sty. 398. 

« Per Buller, J. 2 T. R. 1G7, Ids. and Bolt, C. J. Lord Rayra. 1032 . 
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of this proof*. It is not necessary, however, to prove a con¬ 
tract for service, if the daughter was in fact a servant, nor that 
she slept in the house*. But evidence must be given of acts 
of service; the slightest, however, will be sufficient, as milk-, 
ing cows* and the like. 

Witness.—'The daughter or servant is a competent witness 
to prove the case. 

Plaintiff brought trespass against the defendant for break¬ 
ing and entering his house*, and debauchiug his daughter, by 
which he lost ner service for a long space of time. Upon 
the trial it appeared, that the defendant was admitted in the 
■way of courtship; to visit the young woman; that proposals 
had been made on both sides; that one night she went to bed, 
and left her chathber window open, and the defendant, by 
setting a ladder to her window, got into her chamber, and 
having lain with her, she became pregnant, and afterwards 
had a child, whereby the lather was put to a great expense. 
These facts the judge at Nisi Prius admitted the' daughter to 
prove, upon which the-jury gave 150/. damages. A motion 
iora new trial was made on the following grounds; 1st, Be¬ 
cause the verdict was against evidence, there being no prOof 
of any trespass committed in breaking the house, but on the 
contrary, that the window having been left open by the plain¬ 
tiff’s daughter, the defendant entered by virtue of a licence 
from, her, and so ccfuld not be a trespasser. Norton v, Jaspn, 
Styl. 398. Hunt v. Wotton, T. Raym. 200. 2dly, That the 
daughter, who was particeps criminis , and swearing for her 
father, and in consequence of that., swearing for herself, was 
not a Competent' witness. 3dly, That the damages were ex¬ 
cessive, no loss of service having been proved; and the jury 
mistaken in their assessment of the damages, the girl having 
since the trial brought another action for breach of the 
promise qf marriage. Sed per curiam , as to the first ground, 
the defendant’s entry into the house without.the privity of 
the father or mother, is plainly a trespass • as tb the 2d, the 
daughter was a competent witness, and no*more interested in 
the question than servants in actions brought by their masters 
for beating them, per quod theft 1 masters lost their service, in 
which cases the servants are constantly admitted. 3dly, The 
damages in this case are far from being excessive; the tie- 
fondant bpiug admitted in an honourable'way, made a very 
ungenerous .use of the.acquaintance with the daughter, which 
is a great Aggravation of bis offence, and it is hardly possible 
to estimate the damage of a father under such circumstances; 

q Dean v. Peal, 5 East, 45. t Cook v. Wortham, B. R. M.loG. q. 

r Maun v. Barrett, N. 1 *. C, 6 E*p, MSS. S. C. shortly reported in Sir, 

H Per Bui lor, J. in Bennett ▼. Allvott, 3 ?. IPv 4 , 



MASTER AND SERVANT. * 


iort 


and as to loss of service not haying been proved, that was 
quite immaterial, the rule being, that where the loss of ser¬ 
vice i3 the gist of the action, there it must be proved; as in 
trespass by a roaster for beatingjiis servant; but where laid 
only in aggravation of damages, loss of service need not Ije 
proved: and here the action is founded pq the trespass in 
breaking the house, and; the loss af service is only conse¬ 
quential to it. As to the new action that has been brought, 
we cannot take any notice of it, A 

Witnesses cannot be examined, on the part of the plaintiff, 
as to the daughter’s general character for chastity, except in 
answer to evidence adduce^ by the defendant-of general bad 
character?. , A specific breach of chastity alleged on the part 
of the defendant will not afford ground for such examina¬ 
tion *. Nqr does the mere cross-examination of the daughter 
to shew that she had been guilty of improper conduct, entitle 
the plaintiff to call other witnesses to her character*. The 
daughter is not bound to answer in cross-examination, 
whether she had not previously been criminal with other 
men*. Neither can evidence be admitted that the defendant 
accomplished the seduptioq by means of a promise of mar¬ 
riage*. 


• Of the Damages. 

Liberal damages are usually given iir an action for seduc¬ 
tion, and the courts are disinclined to grant new trials merely 
on the ground of excess in that respect 1 *. 

From a laudable desire,.as l conceive, tq suppress the vice 
of seduction, against which our criminal code has not pro¬ 
vided any punishiqgnt, manyproinent judges have thougiit it 
proper tp direct juries in ascertaining ttye amount of the da¬ 
mages in £hia *Ctiorf, to have regard not merely to the injury- 
sustained by the loss of service, a proper compensation for 
which might atttount to a few pounds only, but also to the 
wounded feelings'of the parent qr party standing in loco pa¬ 
rentis. ' * 


In Southemvvopil ■tf. Ramsden, Middx. Sittings after H. 1. 
Ipth Feb. 1805, wlqph was an action by a custom-house of¬ 
ficer against a cow-keeper, for the seduction of the plaint ill s 

u BamficlJ v. ltfasscy, l Ca«ip*N. P.C. z Dodd V- Norris, 3 Cam.. N. P. C 
r 460 . ■; ■ M 9 - 

x S C. a lh. 

j Dodd v. Morris, 3 Camp. N. P- C. b TuUitlgc v. Wmfc, 3 Wils. 18 Erf- 
* *. r nionson v. Mat-bell, 8 T. R. 4. Ben¬ 

nett v, Allcolt, it T It. 


a p 


?or Jf ii f 
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daughter per quod scrvitium amisit , Lord Ellenborougli, C. J. 
in explaining the nature of this action, said, that it was laid 
as a trespass, and was founded on the injury done to the 
father by the loss of the service of the child *, this was ne¬ 
cessary to let in the case, but when this was established, 
farther damages might be conceded for the loss which the 
father sustained by being deprived bf the society and comfort 
of his child, and by the dishonour which he receives. The 
juiy gave 3001. damages. Lord Eldon, C. J. had expressed 
a similar opinion at Bristol Summer Assizes, 1S00, in the case 
of Chambers vV Irwin, where the action was brought by an 
aunt, for the 'seduction of her niece, against the defendant, a 
lieutenant in the navy. Thexhief justice told the jury, that 
in calculating the quantum*of damages, they were not to 
look merely to the loss of service, which might amount only 
to a few pounds, but also to the ivounded feelings of the 
party. The jury gave 200/. damages. 

From the amount of the damages in the preceding cases, 
it will be observed, that due respect was paid by the jury to 
the direction of the judge. It limy be remarked, that al¬ 
though this practice of giving damages for the wounded feel¬ 
ings of the party can scarcely be reconciled with the strict 
rule of law, which entitles a person to recover only secundum 
allegata § probata ; yet, when the nature of the vice of se¬ 
duction, and the pernicious consequences which result from 
it are duly considered, few persons (however anxious they 
✓ may be that the boundaries between civil injuries, and cri- 
*minal offences should Be preserved as distinct as possible) 
will regret that such a practice has been adopted. 

Since*the publication of the preceding remarks, an appli¬ 
cation was made to the court of B. ljL, to set aside an inqui¬ 
sition on the ground of excessive damages', where the plain¬ 
tiff bad declared against the defendant for the seduction of 
his adopted daughter and servant, and the jury had given 
100/. damages, although it appeared that the only pecuniary 
damage which the party hail sustained, was the being obliged 
to hire another servant for five weeks during the lying-in. 
The plaintiff had been a ‘ serjeant in a regiment of the line, 
and the servant was the daughter of a deceased comrade, 
whom the plaintiff had adopted and maintained. It was 
urged, that she could only be considered as a servant; and a 
case was cited as having been tried before Chambre, J. at 
Worcester, where, upon an action brought by a father for the 
seduction of his natural daughter, that learned judge told the 


c Irwin v. Bearraau, B, R. E. 49 G, a. MS. and u East, aa* 
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jury they must consider her merely in the character of a ser¬ 
vant, and award the plaintiff a compensation for tlie loss of 
service only. The court, however, in the present instance, 
refused the application, Lord Ellenborougli, C. .J. observing, 
that the courts had uniformly expressed their reluctance to 
disturb the verdict in this action,*merply on the ground of 
excessive damages, and referred to Edmonson v. Machell, 
‘2 T. R. 4.-T-that it was a case sui generis, where, in esti¬ 
mating the damages, the parental feelings, and the feelings of 
those who stood in toco parentis, had always been taken into 
consideration; and although it was difficult to conceive upon 
what legal principles the damages could be extended ultra 
the injury aiding from the loss of service, yet the practice 
was now inveterate, and could not be shaken, tie added d , 
that the action having been considered in Edmonson v. Ma¬ 
chell to extend to an aunt, as one standing in hunt parentis, he 
thought that the present plaintiff, who had adopted and bred 
up the daughter of a friend and comrade from her infancy, 
seemed to be equally entitled to maintain the action on ac¬ 
count of tlu; loss of service to him, aggravated by the iujmy 
done' to the object on whom he had thus placed his affection. 

A 11 Haag 24, !» 


C c '2 
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CHAP. XXX; 


NUSANCE.. 

I. In what Cases an Action for a Nusance may be 

maintained. 

II. By whom and against whom an Action for a Nu - 

sance may be maintained. 

III. Evidence , &t\ 


I. In what Cases an Action for a Nusance may be 

maintained. 

As action on the case lies for a nusance to the habitation 
or laud of another; as, if A. hujld an house so as to hang 
over the land of B., whereby the rain falls upon B.’s land, 
and injures it, B. may maintain an action against A. for this 
nusance*. So if the owner of the adjacent land erects a 
building so near the bouse of the plaintiff as to prevent the air 
and light from entering and coming through the plaintiff’s 
windows, an action will lie. 

Formerly it was holden, that a party could not maintain 
an action for a nusance of this kind, unless he had gained a 
right in the lights by prescription b (l), and in conformity 

a Penruddock’s case, 5 .Rep. loo. b. b Bo wry v. Pope, l Leon. l6s. Cro 
1 Rol. Abr. 107. pb IS. 2 Rol. Abr. lilia. 1 j$. S. C. 

140 . pi. 11 . 


( 1 ) feut if the owner of land had built a house on part of the 
land, and afterwards sold the house to one person, and the adjacent 
land to another, the vendee of the house might maintain an action 
against the vendee of the land for obstructing his lights, although* 
the house was not an ancient house, because the law wou|d not per 1 * 
suit the vendor, and by consequence no person claiming under him. 
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with this rule, it was usual to state in the declaration that 
the house was an ancient house, wherein were ancient win¬ 
dows, through which the light had entered, and had been 
used to enter, from time immemorial 6 (2). But the modern 
doctrine (which was first laid down by Wilmot, J. d , and has 
been acted upon ever since) is,, that upon evidence of an 
adverse enjoyment of lights for twenty years or upwards, 
unexplained, a jury may be directed .to presume a right by 
grant or otherwise. But if the period of enjoyment falls 
short of twenty years, then other circumstances than the 
mere length of time must be brought in aid, in order to 
raise the presumption of the plaintiff’s right (3). Upon 
this principle of presuming a right by grant*, &c. from length 

c Sec Co. Ent. tit. Action sur le Case, Upton, B. R. M. 26 G. 3 . These 
pi. 17. cases are reported in 2 Wms. Sound. 

<1 Lewis v. Price, Worcester Sum. Ass. 175. a. See also Hubert v. Groves, 
1761, coram Wilmot, J. Dougal v. s- 1 Esp. N. P. C. 148 . 

Wilson, C. B. T. i) G. 3. Darwin v. 


.to derogate from his own grant. Palmer v. Fletcher, 1 Lev. 122. 
In cases of this kind, it is obvious, that, as the plaintiff couhl not 
aver and prove that the house was an ancient house, such allegation 
and proof must have been deemed unnecessary. See Cox v. 
Mathews, l Veutr. 237. 

( 2 ) Against this prescription a contrary prescription to obstruct 
the lights Could not be alleged. 9 Rep. 85. b. But by the cus¬ 
tom of London, every citizen, upon an ancient foundation, may 
build a house as high as he pleases. Anon. Comyns’ R. 273. 

( 3 ) The same rule holds in respect to other easements. An ad¬ 
verse enjoyment of a right of way for twenty years unexplained, is 
evidence sufficient for the jury to found a presumption that it was 
a legal enjoyment. Campbell v. Wilson, 3 East, 294 . In an ac¬ 
tion upon the case for obstructing a way which the plaintiff 
claimed over defendant’s close, it appeared, that there had been an 
absolute extinguishment of the right of way some years ago, by 
unity of possession> but the way having been used for thirty years 
preceding the action, Yates, J. directed the jury to presume a grant 
from the defendant. Keymer v. Summers, Bull. N. P, 74. cited 
in 3 T. R. 157. 

Independently of any particular enjoyment which another has 
beau accustomed to have*, every person is entitled to the benefit 
of a flow of water in his own land, without diminution or alteration; 
but au adverse right may exist founded on the occupation of ano¬ 
ther; and although the stream.be either diminished in quantity, or 

• Per Lord EUeHborough, C. J. in Beelcy v. Shaw, 6 East, 214. See 
■ Balaton v. Bens ted,. 1 Camp. N. P. ( 4ua. 
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of possession, it has been usual to insert in the declaration a 
count, with a general description of the house and windows, 
not stating them to be ancient (4)» 

Total privation of light is not necessary to sustain the 
action. If the plaintiff can prove, that, by reason of the ob¬ 
struction he cannot enjoy the light in so free and .ample a 
manner as he did before, it will be sufficient*. If an an¬ 
cient window be enlarged,-the owner of the adjoining land 
cannot lawfully obstruct the passage of light to any part of 
the space occupied* by the ancient window, although a 
greater portion of light be admitted through the unobstructed 
part of the enlarged window, than was anciently enjoyed*. 

It would be an endless task to enumerate all the instances 
of nusance, for which an action may be maintained. It 
may be sufficient to observe, that the erection of any thing 
offensive so near the house of another, as to render it useless 
and unfit for habitation, e, g. the erection of a swine-stye 8 . 


e Cotterell v. Griffiths, 4 Esp. N. P.C. f Chandler v. Thompson, 3 Camp. 
69* N. P.C. 80 . per Le Blanc, J. 

g Aldred’a case, 9 Rep. 59 . a. 


even corrupted in quality, as bv means of tlie exercise of certain 
trades, yet if the occupation of the party so taking or using it hath 
existed for so long a time as may raise the presumption of a grant, 
the other party, whose land is below, must take the stream subject 
to such adverse right. Twenty years exclusive enjoyment, of the water, 
in any particular manner, affords a conclusive presumption of right 
in the party so enjoying it, derived from giant Ur act of Parliament. 
But less than twenty years’ enjoyment may or may not afford such 
.a presumption, accordingly as it is intended with circumstances to 
support or rebut the right. So the presumption of a right by pre¬ 
scription to a pew, founded on long enjoyment, may be rebutted by 
shewing the time when the pew was originally built. Griffith v. 
Matthews, 5 T. R. 296- N. “ A seat in a church may be an¬ 
nexed to a house, either by a faculty or prescription; and from 
long uninterrupted usage a faculty may be presumed.” Per 
Buller, J., S. C. 

(4) Formerly, indeed, the omission of the word ancient was cured 
by verdict, in cases where it was alleged in the declaration, quod 
lumen inferri consuevii , because from those wor^ls the court would 
intend, that a prescription had been given in evidence. Rosewell v* 
Prior, Ld. Raym. 302. Salk. 45.9, 490. Carth. 454. So quod 
de jure viam habuit was Holden good after verdict, without other 
words of prescription. St, John v. Moody, 2 Lev. 148. - 
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lime kiln 1 *, privy 1 , smith’s forge*, tobacco mill 1 , or the like, 
is actionable. The principle on which the rule of law pro¬ 
ceeds is, sic utere tuo, ut non Icedas alienum m f “ enjoy your 
own property in such a manner, as not to injure that of an¬ 
other person.’* It must not, however, be inferred, from the 
preceding remarks, that an action can be maintained for a 
thing done merely to the inconvenience of another. 

The building a wall which merely intercepts the prospect 
of another, without obstructing the light, is not actionable". 

So the opening a window, whereby the privacy of a neigh¬ 
bour is disturbed, is not actionable 0 . The only remedy in 
this case is to build on the adjoining land, opposite to the of¬ 
fensive window. 

In an action on the case against defendant, for keeping 
dogs so near plaintiff'’s dwelling-house p that he was. dis¬ 
turbed in the enjoyment thereof, it appeared in evidence, 
that defendant kept six or seVen pointers so near plaintiff ’s 
dwelling-house, that his family were prevented from sleep¬ 
ing during the night, and were very much disturbed in the 
day-time. There was not any evidence given on the part 
of the defendant, notwithstanding which the jury found a 
verdict for defendant. On a motion for a new trial. Lord 
Kenyon, C. J. said, “ I know it is very disagreeable to have 
such neighbours, but we cannot grant a new trial. Cases 
certainly of this nature have been made the subject of in¬ 
vestigation in courts of justice: I remember a case in 
Peere Williams' 1 , ‘ where the plaintiff ’s house being so 
near the church, that the five o’clock morning bell dis¬ 
turbed her, the plaintiff’ cartic to an agreement with the 
churchwardens, that she should erect a cupola and a clock, 
and in consideration thereof the five o’clock bell should not 
be rung. This was considered. as a good agreement, and 
the chancellor decreed an injunction to stay the ringing the 
bell.’ If the defendant continues the nusancc, and you 
think it advisable, you may bring a new action.” Rule 
refused. 

A n action cannot be maintained for a reasonable use of a 
person’s right, although it may be to the annoyance of an¬ 
ti Per Wray, C. J., S. C. n PerWray, C.J-9 Rep 53 . b. Knowlcn 

i Jones v. PoweI,Hutt. 136. ,v. Richardson, i Mod. 55 . 

1 c Bradley v. (lill, Lutw. 69. o Per Eyre, C. J. cx relatione Le 

1 Stvan v. Hutchinson, London Sit- Blanc, J. 3 Carnp. N. P. C. 82 - 
tings, after M. T. 40 G. a. B. R. p Street, clerk,v. Tugwcll, B. R.M.T. 
.Kenyon, C. J. MSS. 4i G. 3. MSS. 

m 9 Rep. 59, - q Martin v. IN utkin, a P. Wins. e6s. 
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other': As if a butcher, brewer, &c. use his trade, in a conve¬ 
nient place r . 

For a nusance in a public highway, an action cannot be 
maintained, unless there be special damage*; "and mere ob¬ 
struction of the plaintiff’s business*, or delaying liihi a little 
while in a journey 11 , is not such special damage as will sustain 
an action; for the damage ought to be direct*, and hot con¬ 
sequential; e. g. the loss of a horse, dir some corporal hurt, 
as falling into a trench, &c. (5): and the party must have 
used common and ordinary caution*; If the immediate and 
proximate cause of damage be the unskilfulness of the plain- 
jtiff, lie cannot recover. As where it appeared 4 that some 
bricklayers employed by. the defendant had laid several bar- 
rows full of lime rubbish before the defendant’s door; the 
plaintiff was passing in a single horse chaise; the wind raised 
a whirlwind of the lime rubbish, and that frightehed the horse, 
which usually was very quiet; he started on one side, and 
would have run Against a waggon which was meeting them, 
hut the plaintiff hastily pulled him round, and the horse 
then ran over a lime heap lying before another man’s door; 
by the shock the shaft was broken; and the horse being 
still more alarmed by it, ran away, and overset the chaise, 
and the plaintiff was thrown out and hurt. It was holden, 
that as the immediate and proximate cause of the injury was 
the unskilfulness of the driver; the action could not be main¬ 
tained. 

Whether the damage stated be sufficient to maintain the ac¬ 
tion, Is frequently the subject of controversy (($). 

.The plaintiff declared*, that he was entitled to certain 
tithes, and that his direct way to carry them to his bam was 
through a certain highway; that the defendant had stopped 

r Com. Dig action upon the case for u PcrCnr- Cnrth. 191. 

nusauce (C.) x Per Cur. in Paine v. Parlrich, Carth, 

a t hint. 5(>. a- 191 . 

t Hubert a • Groves, 1 Esp. N. P. C. y Butterfield v. Forrester,) 1 East, 6b. 

14S. cit«‘<l in Ii«*e v. Miles, B. R. z Flower v. Adam, 2 Taunt. 3 j 4 . 

E.T. 55 Cj» 3 . 4 Maule &S«iwyn,i03. a Hart v. Bassett 1 , T. Junes, I5t>, 


(5) The* grantee of an occupation way may maintuin an action 
against the owner of the land over which the way leads for ob¬ 
structing it, without proving special damage, although it appear 
that such way has ‘been used by the public for twelve years and 
upwards. Allen v. Ormond, 8 East, 4. 

(G) See an useful note on this subject hy Durnford? Willes, 74; 
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ilp the highway by a ditch and gate erected ex transverso 
via; and that by reason of such obstruction, he (the plain¬ 
tiff) was forced to carry his. tithes by a longer and more dif¬ 
ficult way; verdict for the plaintiff, and 5l. daihages. It 
Was moved in arrest of judgment, that this beirig laid in a 
common highway, the obstruction was a common nusance, 
and that therefore the action would not lie; add 1 Inst. 5 6. 
was cited; but it was resolved by the; court;'that the action 
was maintainable; for they said, that this rule, “that the 
action will not lie for that which every one suffers," ought 
not to be taken too largely; in this case the plaintiff' had 
sustained a particular damage; for the labour and pains 
which he was forced to take with ljjs cattle and servants, by 
reason of the obstruction, might be of more value than the 
loss of a horse, which had been holden to be sufficient da¬ 
mage to maintain such action. 

This case was recognized in Chichester v. Lethbridge, 
Willes, 73. where the declaration was similar to the foregoing! 
with this addition only, that defendant opposed the plain¬ 
tiff' in attempting to remove the nusance. 

Where plaintiff declared that before, and at the time 
of committing the grievance, he was navigating his barges 
laden with goods, along a public navigable creek, and that 
defendant wrongfully moored a barge across, and kept the 
‘sameso moored, from thence hitherto, and thereby obstructed 
the public navigable creek, and prevented the plaintiff 
from navigating his barges so laden, per quod plaintiff' was 
obliged to convey his goods a great distance over land, and. 
was put to trouble and expense in the carriage of his 
goods over land: held** that this was sufficient special da* 
mage, for which .ah action upon the case would lie. 

Where there is direct special damage, an action oh the case 
lies for not repairing* as well as for a nusance in a highway, 
if an individual is liable to repair; but otherwise, where the “ 
county or parish is to repair the highway <l . 

If the proprietor of tithes permit them t6 continue upon 
the soil®, the land-owner may maintain an action, and recover 
damages against the tithe-owner, for having suffered the tithe 
to remain on the land more than a reasonable time after it 
was set out, to the detriment of the herbage (7). 

b Rose v. Miles, 4 Maule & Selwyn, d Russell *. Men of Devon, 2 T. R. 

101- 671. 

1 Inst. 56 . a. 11*42.) Hargrave’s cd; e Admitted, H T. R. 72. 

(7) The land owner may also distrain the tithes damage feasant. 



1050 


NIJSANCE. 


But this action cannot be maintained, if the tithe has net 
been duly set out; e. g, if the. tithe of wheat has been set 
out in shocks or riders as they are termed in the north of Eng¬ 
land, instead of being set out in the sheaf r as the common 
law requires: or if the tithe of hay has been set out in the 
swath, instead of being set out in the cock g ; or if it be set 
out in grass cocks without having bben tedded. 

In an action against the defendant for neglecting to take 
away the tithes of hay from the plaintiff's ground after the 
same had been duly set out, and notice given to defendant, 
by the plaintiff h , it appeared in evidence, that the tithes were 
set out from the swath into grass cocks, without any tedding 
or making of the same; whereupon Ileatli, J. non-suited the 
plaintiff, on the ground that the plaintiff ought first to have 
tedded the grass.' On motion to set aside the non-suit, the 
court of B. R. were of opinion, that Heath, J. had correctly 
laid down at the trial the common law principle as applied to 
this case; Lord Ellenborough, C. J. observing, “ the rule is 
for the rector to take his tenth part in that first convenient 
stage of the process, when the subject matter may be equally 
divided, and that is when it is put into grass cocks in the 
common process of hay-making: and it is agreed on all 
hands, that the usual course is for the grass to be tedded after 
it is cut, before it is made into grass cocks. This may pos¬ 
sibly not be necessary under extraordinary circumstances of 
weather; but where that is so, it ought fo be shewn. Le 
Blanc, J. added, that the subject matter was not in a proper 
state to be tithed, until it came into grass cocks, in the ordi¬ 
nary course of the process of making it into hay; that is, by 
first turning over the swath, after it has been cut, that the 
under side may be exposed to the action of the sun and air, 
which he took to be teddirtg it; and in that state only (he did 
not speak of extraordinary cases,) can it properly be put in 
grass cocks. The same rule of law had been recognized in 
Blaney v. Whitaker, B. R. M. 23 Geo. 3. That was an ac¬ 
tion on the case against the parsoh for not taking away the 
tithe of turnips after they had been set out. The turnips 
had been drawn to feed cattle, and every tenth turnip was 
thrown aside as drawn, on a ridge opposite, for the parson. 

f Sliallrross v- Jowlc, 13 East, 261. h Newman v. Morgan, jo East, 5 . 
g Mayes v. Wiilct, 3 Esp. N. P.C. 31 . 


adm. per Ld. Kenyon, C. J. 8 T. R. 76 . ; but he cannot justify 
turning in his cattle on the land, and thereby consuming the tithe, 
Williams v, Ladner, 8 T. R. 72. 
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The question was, whether the tithe were properly set out ? 
the parson contending, that the turnips ought to he set out in 
heaps, or at least gathered into heaps for him. Mr. Justice 
Ashhurst said, that in hay and corn, the fanner must put it 
into cocks and sheaves for his own benefit, and therefore he 
shall do the same for the parson; but that a man was not 
obliged to bestow more labour than the nature of the thing 
required for the benefit of the parson: and' that this agreed 
with the cases. Mr. Justice Butler said, that he entirely 
agreed with his brother Ashhurst. That if the farmer put 
them into heaps for himself, he should do so for the person; 
but if he did not do so for himself, he need not do so for the 
parson. That the rule of law was, that things should be 
tithed as soon as they were in a proper state to be tithed; the 
same was the case with hay and corn. 

In a subsequent case of Halliwell, Clk. v. Trappes, C. B. 
Trim 49 G. ,‘J. 2 Taunt, 5b. from York assizes, it appeared, 
that on the same day on which the grass was cut, the owner 
tedded it abroad, and on collecting it together again into what 
were in that country called lap-cocks or foot-cocks, he set out 
every tenth cock. It was admitted, that the grass in that 
state was not fit to put into a stack, it was neither hay nor 
grass; and when the land-owner's hay was again spread out, 
there was not room for the tithe owner to spread out his tithe 
to dry without treading on the hay of the land-owner: as 
much space, however 4 , was left for spreading out the tithe as 
the ground that the tithe had grown upon. It was liolden 
by Lawrence, J. at the assizes, and afterwards by the court, 
that the tithe was duly set out. It was adjudged^also in the 
same case that the common law mode of setting out the tithe 
of com is in the sheaf, and not in the shock 1 . 

There is another general rule on this subject which ought 
to be mentioned, viz. that the tithe ought to be so set out, and 
the nine purls left so long that the parson may have an op¬ 
portunity of judging by the view, whether the tithe is fairly 
set out or not k (8). Corn must be tithed in the first conve- 

i Shallcrossv. Jowle, B.R. H. 5 I G.3. k Admitted per Cur. iu Halliwell v. 

13 Hast, 261. 8. P. , Trappes, 2 Taunt. 59. 


(8) The same point watt'ad verted to in Shallcvoss v. Jowlc, where 
it seemed to be the opinion of the court, that alter the land-owner 
had set apart the tenth sheaf, he ought to allow the leuiainiug nine 
sheaves to remain on the ground a convenient time before he put 
them into shocks, in order that the tithe-owner might have an op¬ 
portunity of judging whether his tithe had been fairly set out. 
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liient state in which the tithe can be collected after the corA 
is cut, which is in sheaves; and if the farmer adopt any mode 
of tithing, which excludes or abridges the due means of the 

E arson's comparing the tenth sheaf with the other nine, it is 
ad. 

The common law does not require any notice to the par¬ 
son of tithe .being intended to be set out, either of predial 
tithes, or of animals 1 ; but there may be a special custom re¬ 
quiring such a notice m , and notice should be given of tithe 
having been n set out previously to bringing an action for not 
removing it 


,11. By whom and against whom an Action for a 
Nusance may be maintained. 

If the nusance be to the damage of the reversionary as 
well as the possessory interest, an action may be brought as 
well by the reversioner 0 as by the tenant in possession, and 
each will be entitled to recover damages commensurate with 
the injuries, which their respective interests may have sus¬ 
tained. 

If the house, &c. affected by the nusance be aliened, the 
alienee, after request made to remove or abate the nusance, 
may fnainpiin an action for the nusance 1 *. 

’ Tenants^in common may join in an action to recover da¬ 
mages for a nusance, which concerns the tenements which 
they hold in common. «... 

The action may be maintained against the person who 
erects the nusance, or his alienee’, who permits the nusance 
to be continued. If the party, against whom a verdict in 
an action of thik kind.has been recovered, does not abate the 
^usance, another action may be brought for continuing the 
liusance, in which the jury will be directed to give large da¬ 
maged. N. Ills usual, in the* first action, to give noniihal 

I iloK Abr.643. tit Dromes (X.) pl. j. ^ calves. Sefe also Hemp v. Filewood,' 
Body>jr, Johnson, ; £W?rk, Somerset iLj|«lt t 858. 1 

' Summ. Assiae^,. l8l5 f J I)ampier, J. xa Butter v. Heathby, 3 Burr, , 

». P. N. Thtfi was an action against n Admitted arg. 3 Burr. 1892 . 

the defendant for not taking away the o BcdihgSeld v. Onslow, 3 Lev. 209, 

tithe of lambs andstahrgs, after tbe Leaderv. Moxoli, 3 Wils. 46 l.fi Bl.\ 

plaintiff had set them out.- Verdict R. $ 34 . S,C. 

lor plaintiff It. for iambs, u. for p Pen ruddock’s Case, a Rep. 101 . a.' 

q 3Rep. joo. b. 
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damage! only, which, however, entitle the plaintitV lo full 
costs. ' ! 

Tenant for years erected a nusance r , and afterwards made 
ah under-lease to L S. The question was, whether, after a 
recovery against the first tenant for years for the erection, an 
action Would lie against him for the continuance, after he had 
made an under-lease? Et per cur. it lies; for he transferred 
it with the original wrong, and his demise affirms the conti¬ 
nuance of it: he hath also rent as a consideration for the conti¬ 
nuance, and therefore ought to answer the damage it occasions. 
Vide Wm. Jones, 272. Receipt of rent is upholding. Cro. 
Jac. 373. 555. The action lies against either at the plaintiff’s 
election. ’ v 

Case lies against the landlord of a house demised by lease, 
who, under his contract with his tenants employs workmen 
to repair the house, for a nusance in the house occasioned by 
the negligence of his workmen*. 


HI. Evidence , fyc. 

The plaintiff must be prepared to prove his possession of 
the land, iiouse, &c. affected by the nusance, and the con¬ 
tinuance or erection of the nusance by the defendant, as the 
circumstances of the case may require, and also the injury 
thereby sustained. 

Where the plaintiff Complains of an injury to an ease¬ 
ment 1 , it will be incumbent on him (unlessdie can shew an 
express grant) to carry bis evidence of the condition of the 
land, &c. and the enjoyment of the right, as far back as pos¬ 
sible, in order to raise a presumption of fight by grant or pre¬ 
scription. > 

This action being local in its nature, the nusance must be 
proved to have been .committed in the county where the 
venue is laid*. But if $ not necessary that the gravamen 
should be described with any local certainty \ It is suffi¬ 
cient if the declaration.paint out the gravamen with certainty 
enough to enable the defendant to have ^notice of it. ‘ 

v C * « 

I V* 

r RoseweHv. Prior, galk, 460. . x Mersey and IrwcII Navigation v. 

■ Lesslie v. Pounds, 4 Taunt. 649. ! Douglas, 2 East, "See alyif 

t Peake’s Evid, 294. ' " ■ Jefferies v. DuBOotflbej 1 J East, 

n Warrcf v. Webb, ) Taunt. R, 37 Q. 
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The general issue to an action for a nusanec is, not guilht, 
under which every thing that shews that the defendant did 
what he lawfully might do, may be given in evidence (9). 

Hence the defendant may prove that the plaintiff gave him 
leave to do the act which occasioned the nusance*, and that 
it was done under that permission; fpr a licence executed is 
not countermandabie. 

y Winter y. Brockwell, 8 East, 30 s. 


(9) “ Evidence upon the general issue has of late been allowed in 
many eases, which in former times, would,not have been admitted,” 
Per King, C. J. Anon. C. B. E. 4 Geo. I. Comyns’ II. ‘274. 
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CHAP. XXXI. 

PARTNERS. 

* 

I r What is necessary to constitute a Partnership . 
li. How far the Acts pf one Partner are binding on 
his Co-partners. 

III. Of Actions by and against Partners. 

IV. Evidence . 


I. What is necessary to constitute a Partnership . 

In order to constitute a complete partnership, as well be¬ 
tween the parties as in respect to strangers \v ho may deal 
with them, a coitfmunion or participation of profits ami loss 
is essential. The shares of the parties must be joint, though 
it is not necessary that they should be equal. If the par¬ 
ties be jointly concerned in the purchase, they must also be 
jointly concerned in the future sale, otherwise they are not 
partners. 

A. for himself and his two partners* (who were general 
merchants), for himself and partner (who were oil mer¬ 
chants), C. for himself and . son (who were also oil mer¬ 
chants), agreed to purchase jointly as much oil as they, 
could procure, on a prospect that the price of that commo¬ 
dity would rise. A* was t® he the ostensible buyer, and” 
the others were to.sjmre In his purchase, at the same price 
which he might giv^ A. and Co. were to have a half, 'B. anc^ 
Co. a quarter, and C? and Co. the regaining quarter. In pur- s 
suance of this agrpetpent A. and Co. ordered a broker to buy 
quantities of oil. * The broker accordingly -bought several, 
ship loads, and among the rest.a ship load^ fi6m the plaintiff 
To some of the vendors, (notpl&intiifs in t his action,) B. and 
and 0. and Co-, timing the treaty, declared it to be a coin? 1 

a Coope and others v. Eyre an \ ol tiers, l II. l’-l, 3' 
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pion concern between them and A. and Co.; but, with respect 
to the plaintiffs, the purchase was made in the name of A. 
and Co. only,'without any notice that the other defendants 
had any concern in it The majority of the court, vi'/. 
Heath, J., Gould, t J., and Lord Loughborough, C., were of 
opinion that B. and Co. and C. and Co. were hot to t>| con¬ 
sidered as partners with A. and Co., on the ground that; 
there was no communion of profit and loss. * Each party 
was to have a distinct share of the whole; the one to have 
no interference with the share of the other, but each to ma¬ 
nage his share as he judged i>est' The profit or loss of the 
one might be more or less than that of the other. This was 
a sub-contract, by which was t& pe understood a Contract 
subordinate to another contract, made or intended to be 
made, between the contracting parties pn one part, or some 
of them, and a stranger. A;‘and Co. were the only pur-* 
chasers known to the plaintiffs; entire credit was given to 
them alone. The contracts made with the other merchants* 
were not admissible evidence in this cause, except to prove 
a fraud, if the facts had gone that length; namely, that the 
house of-A. and Co. as a failing house, was to staM forward 
in order to protect the other defendants, who, by such 
means, might have the benefit of the speculation, if it proved 
fortunate, without sustaining any loss in the event of its 
failing. No such evidence had been adduced; on the con¬ 
trary, it appeared, that the objection made by v the Other 
vepapre to the firrtvof A- and Co. was, “ that they were un¬ 
known nnd new in the trade.” Wilson, J. differed in opinion 
frqmthe rest of the court, observing, that although the con¬ 
tract was actually made between tht»,plaintiffs and A. and 
Co., yet if the other defendants were jointly concerned in it, 
they ought to he responsible, as, much as if they had person¬ 
ally contracted ; that they.were so concerned, sufficiently 
appeared from the contracts with the other merchants, and 
their own declarations; tjje.se he thought were proper to be 
jgiven In evidence* being against themselves* 

A father established in business*, on bis sotfs coming of 
»age, told him, he should have a satire in jt^aijd held, him out 
•to the world as his partner: the son apted as such for seve¬ 
ral years, , but. 7 ' the partkkdar share which the son was. tq 
have was not settled; it was holden*: that as there whs a 
partnership as bfe^wden the parties and tj|e reft offhe world, 
She presumption pf laW wasfthat they^fc'ere partners inter 
$c. 'That this presumption not having been repelled, the 
son, though hot entitled to- a tnoiety,wa8 entitled to g 

Pcpcaclc r. Pc»jro€jc, p. C.as 
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of profits; but it was left* to the jurv to consider what was 
a fair and just proportion for the fetner to give, and the spit 
to expect: the jury found that the son was entitled to a 
fourth paif pf the profits, ' 

In respect of creditors, he'yyho takes a moiety pf all the 
profits indefinitely, shall, by operation of law, be made liable 
to losses*if 16 sses 4 arise; upon the principle, that by taking a 
part of the profits, he takes from, we creditors, a part of that 
fund*which is the prpper secuiity to them for the payment 
of their debts, , >, , , 

A. and B. shipments sit different ports 6 , entered into an 
agreement to share, in certain proportions, the profits of their* 
respective commissions, and the discount on tradesmen’s 
bdls employed by,them in repairing the ships consigned to 
them, &c., It was, however, expressly stipulated, between 
A, and B., that they were not to be answerable for each 
other’s losses. ,It was holden, that although,, with respect to 
each other, these persons were not to be considered as part¬ 
ners under this agreement, yet they had made themselves 
such with regard to all persons with whom either contracted 
as a ship-agent. 

The distinction taken in the preceding casfe as to an agree¬ 
ment not constituting a partnership as between the parties 
themselves, though it may "have that effect, quoad third par- 
ties,'was recognised in the following caseA. having neither 
money nor credit 4 , offered to B. that if he would order With 
him certain goods to be shipped upon an adventure, if any 
profit should arise from theht, B. should have half for his 
trouble: B. having‘lent his credit oh this contract, and or¬ 
dered the goods on thehr joint account, which were furnished 
accordingly, and afterwards paid for by B. alone; it was 
holden, that B. was entitled to recover back such payment m 
assumpsit against A., who had not accounted to him for the 
piohts; such contract not constituting a partnership as be¬ 
tween themselves, but only an agreement for a 'compensation 
for trouble and C'edit, though were liable as a .paitucr to 
thipl persons cred.tois, 

A. B. and C, the proprietors of a stagecoach dividing the 
general profit* of the concern^ agreed' that they should each 
work'll e <nttch a stage with horses, their separate piopeity, 
and maintained*respectively at their separate expense; it 
was holden? thaj; B.' and C. Were mot jointly liable as co part¬ 
is 

c Wfogh v, Ckrter, iM- irfhn v. Hanson arfd others/ 9 

d Hibketh v. Olanclutira, 4 id Taunt 4 <|. 

vou 41. 
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new with A. for the price of hay furnished at A.*s request 
for the use of the horses which were his separate property, 
but were kept by him for the purpose'of working the coach 
the stage allotted to him under tne agreement N- It did 
not appear in what manner, upon an adjustment of the ac¬ 
counts, the hay furnished to the different horses was paid 
for; whether as part of the general outgoings, or separately 
by each party, 

A. was employed by B. f tq sell goods, and was to receive for 
his trouble whatever money he’could procure for them beyond 
a stated sum; this was hofden not to constitute a partnership 
between A. and B. as to these goods. So where A. having 

I mrchased two bullocks*, put mem to depasture upon the 
ands of B., under an agreement that, after they had been 
flitted, the profit to be made upon the resale, above a cer¬ 
tain sum (at which A* then valued the bullocks), should be 
equally divided between A. and B. It was holden that A. 
and B. were merely partners in the profits, and that this was 
a mode of paying B. for the pasture; consequently A, might 
maintain an action in his own name, without joining B., to 
recover the price of the bullocks from a person to whom be 
had sold them. So where there was an agreement between 
A./the sole owner of a lighter, and B. a lighterman h , that B. 
in consideration of working the lighter should have half her 
gross earnings , Lord EJlenborough was of opinion, that as 
this was only a mode of paying B, wages for his labour, 
and differed from a participation of profits and loss, it did 
not constitute a partnership. So an agent who is paid by a 
proportion of the pfofits of the adventure, is not therefore 
a partner in the goods 1 . 


II. How far the Acts of ope Partner are binding on his 
' Co-partners* 

A general partnership* agreements though under seal, 
does not authorise the partners to execute deeds for each 
other,' 1 unless a particular power be given fojr that purpose. 
Bat although one partner cannot bind dm other partners by 

f Benjamin v. Portent, 8 BI. 5$o. h Dry V.‘ BosweW, rtjunp. N. P. C. 
g Wish v. Small, Devda Spring Awfj 3 * 9 . 

1 80s, catram Thornton, B. 1 Camp, i Meyer v. Sliarpe, S Taant. 74. 

N. P. C. 331. It Harrison Jackson and others 7 

, T.n. 807. 
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without an author ityjbv deed, yet in mercantile trans* 
actions, in.drawing and accepting bills^f exchange, it never 
was dbhbt^d, but that one partner might bind the r^st 1 , even 
without their knowledge or assent. A'new partner, how¬ 
ever. cannot be bound in this* manner for an old debt incur¬ 
red by the other partners, before the new partner was taken 
intajtne firm* this was established in the case of Sheriff v. 
Wilks, l v East,48. There the plaintiffs had sold a quantity 
of porter to A. and B., who were then partners, which 
porter was entered bribe plaintiffs* hooka in the names 
of A. and B, ; apd thb same was afterwards Shipped for 
the West lndies/?and the defendant R. paid the snipping 
charges. Six months afterwards C. became a partner with 
A; and B., and continued so for a few months, when their 
partnership was dissolved, ' The defendant B., previous to 
the dissolution of the partnership, sent to the plaintiffs?a 
memorandum or calculation,in his own" band-writing, of 
certain deduetions^claimed by him* m respect of the porter. 
The plaintiffs drew a bill upon thedefendants for the balance. 
This bill was accepted by A> in the partnership firm .of all 
the defendants, by his subscribing thereon, “ Accepted, A. 
and Co.” An action having been brought by the.plaintiffs 
against At B. and C. upon the acceptance ; and A. and it. 
having been outlawed, B. pleaded the general issue» it was 
holden, that the plaintitft Could not recdvh&Le Blanc, J. 
observing, ** that this case must be determined in the same 
manner as if G. had pleaded to die action. It seemed admit* 
ted, thpt.if one of several partners pledge the partnership 
fund for his individual debt, that Would not hind the rest, 
And he saw no difference between the case of one, and the 
case of two, of several^ partn^rs pledging the joint, fundfor 
their individual debts, which was the case before the court.’* 
The point above alluded ^to by Le Blanc, J, f viz. that one 
partner cannot pledge the security of another for h>S own 
private debt, appears to have been expressly decided jn two 
cases referred to by Mri 

decision, via. in Gregson androtbe^i v. Hutton and another, 
B, R. E. 22 Geo. 3. andf in Marsh v. Vanspmmer and another, 
London sittings^fter AIieh. 1 T. 1788, cor. Buller, f. See 
also Swan v. Steele, ahte, p. 29P. 1 ''M ‘ 

W^re j ojl of s^er$l partners 4 * ferntnits art act of bank¬ 
ruptcy, which ^‘ afterwards followed' up by a commission 
and assignment, he Mk no longer an* property in the part- 
--«• * ' 1 - the^ropm’ty is, frpra the tinie of such 

- J, JO E»«f, 4*fc' . ' > 


uciauip ciiecis; DUt 
1 fetiats 



1060 


' PARTNERS. 


act of bankruptcy, in his assignees by relation, and in the 
solvent partners. 

It may be observed, that the general authority of one 
partner to draw bills or promissory notes to charge ano¬ 
ther is only an implied authority": and consequently that 
implication may be rebutted; for it is not essential to a 
partnership, that one partner should have power to draw bills 
and notes iu the partnership firm to charge the others ; they 
may stipulate between themselves that it shall not be done; 
anrf if a third person, having'notice of this, will take such 
a security from one of the partners, he shall not sue the 
others upon it, in breach of such stipulation, nor in defiance 
of a notice previously given to him by one of them, that 
he will not be liable for any bill or note signed by the others. 

If one of two partners commit a secret act of bankruptcy®, 
the other partner may, for a valuable consideration, and 
without fraud, dispose of the partnership effects; and 
though he himself afterwards become bankrupt,, the as¬ 
signees, under a joint commission, cannot maintain trover 
against the bona Jidc vendee of such partnership effects; 
and the same rule holds, although the solvent partner knew 
of the bankruptcy ; for even, in such case, the solvent partner 
may dispose of partnership funds in discharge of a debt due 
from the partnership, and though that partner afterwards 
become bankrupt, money had and received will not lie 
against the creditor at the suit of the assignees of both?. 
Where one of two partners' 1 , with the intention of ^heating 
the other, goes to a shop and purchases articles such as 
might be used in the partnership business, which he instantly 
converts to his own separate use, if there was no collusion 
between him and the seller, this is to be considered as a 
partnership transaction, and the innocent partner is liable 
for the price of the goods, without proof of any previous 
dealings between the parties. 

One of two partner) drew bills of exchange in his own 
name, which he procured to be discounted with a banker, 
through the medium of the same agent who had discounted 
other bills drawn in the partnership firm with the same 
banker; it was holden that the hanker had not any remedy 
against the partnership upon the bills so drawn by the single 
partner; because they did not appear to have been drawn 

it Railway v. Matthew and another, JO at Serjeant's Inn before M. T. 57 

Ivnst, * 1 ) 4 - Sew Duncan v. Lowndes, G. 3 . 

:i Camp-N\ P* C. 478 . q Bond v. Gibson and another, t 

«i Fox v. Huubury, Cowp. 449. Camp. N. P. C. t 85 . 

p llaivey v. Crickett, U. K. Siftings 
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for and on account of the partnership. And although the 
proceeds of these bills had been applied to the use of the 
partnership, yet the court held 1 2 * , that the partners were not 
liable as for money lent, inasmuch as the transaction was 
originally mere matter of discount, and not an advance of 
money to the partnership, taking the bills as a collateral 
security. But where one of several partners, with the privity 
of the others, draws bills of exchange in his own name upon 
the partnership firm, in favour of persons who advanced him 
the amount, which he applies to the use of the partnership, 
although the partners are not jointly liable on the bills, they 
may be jointly sued* by the payees for money lent 


III. Of Actions by and against Partners. 

If three partners (two of whom reside abroad 4 and one in 
England) be sued for a partnership debt, and the partner re¬ 
sident in England appear to the action, but refuse to appear 
for the partners resident abroad, the sheriIF, under a distringas 
against the two partners, may take partnership effects, though 
paid for by the partner resident in England alone, to whom 
the partnership was legally indebted; and the court will not 
relieve him against such distress. 

In an action by partners for the non-performance of a con¬ 
tract entered into with the partnership, it is essentially neces¬ 
sary that the action should be brought in the joint names of 
all the persons of whom the partnership consisted at the time 
the contract was made (1), otherwise the parties suing will be 
liable to be non-suited for the omission of ttteir co-partners 
(2). The same rule formerly held with respect to actions 

r Er.ily v. Lyp, I.' » East, 7. t Movley v. Strombom & a)., 3 Bos. & 

s D<- 11 toil v. 3 Camp. N. P. C. Pill. 254 . 

493 . 


(1) Subsequently admitted partners, though under an agree¬ 
ment to share in profit and loss, from a time antecedent to the con¬ 
tract, ought not to be joined. Wilsford v. Wood, l Esp. N. P. C. 
180. Lord Kenyon, C. J. 

(2) In one' case, where an action was brought in the names of 

two persons, with whom the defendants had dealt as partners, and 

it appeared’that at the time of the contract there was in fact another 
partner, who had, however, withdrawn his name from the firm, but 
s till continued to receive part of the 4 profits; although it was ob- 
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brought against partrifers, artd plaintiffs were frequently non¬ 
suited for not naming alt the partners as defendants. This 
rue ,JY as ■ considered as oppressive, inasmuch as it was not 
possible tor the plaintiffs in many cases, without the assist¬ 
ance of a bill of discovery, to ascertain the names Of all the 
persons constituting the firm with which they had had deal¬ 
ings. On this ground the rule was departed from in the time 


jected that the dormant partner ought to have been joined. Lord 
jvenyon, L. J., is reported to have refused to nonsuit, the plaintiffs. 
lieveCk and another v. Pollard and another, 2 Esp. N. P. C. 468. 

So where in an action * brought by A. for goods sold and delivered, 
ppeartJd that B*, wht> proved the delivery and value of the goods, 
as e principal manager of A.’s trade: and that he received for 
services a certain salary, and besides that, a certain proportion 
per cent.,an the profits of the plaintiff^ whole trade, and inclusively 
«n e profits of the demand in question ; it was holden, that A. 
might sue alone, and that it was not necessary that B. should be 
jouie with the plaintiff. ^ So where an action was brought by 
a anf, a bookseller, against the printer, for not insuring the 
l ravels of Anacharsis $ and it appeared that several other book- 
, and aiuon gst them Evans, a witness, had a share in the 
i °<-” Ut ,natimuc ^ as Evans had never contracted with Giliett, 
but Mawman was the only ostensible man, the court held that he 
was the silly proper plaintiff; and with good reason, for the only 
acting partner might owe much money to the defendant, which the 
defendant might set offj but if the plaintiff and the dormant part- 
ner rad sued, that debt of the acting partner could not be set off’. 

I here is a material distinction between the case where partners 
are defendants, and where partners are plaintiffs: if you can find 
out a dormant partner defendant, you may make him pay, because 
lie has had the benefit of your work J but a person with whom you 
Have no privity Of communication in your contract, shall not sue 
you. But where a merchant, carrying on trade on his own 
separate account, introduced into his firm the name of a clerk, who 
did not partake in the profits of the business, but continued to 
receive a fixed salary, Lord Ellenborough heldi, that in an action 
*P 1 b,li ® f ^change, payable to the Order of this firm, the 
clerk ought to have been joiued as a plaintiff, for he was to 
fie considered in all respects as a partner as between himself and 
he rest of the world; that where the name of a real person is 
introduced with his own consent, it is immaterial what agreement 
there may be between him and those who share the profit and loss 

they are equally responsible, and the contract of one is the con¬ 
tract of all. 


* Lloyd V. Archbowle, a Taunt. 394. 

} Mawihaa v. Giliett, cited |y Sir J. Mansfield* C. J, a Taunt. 393. 
% Guidon v. Robson, 9 Camp. N. p. c. 309. 
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of Lord Mansfield, and it was then laid down that defendants 
should be permitted to take advantage of this objection by a 
plea in abatement only. The rule laid down by Lord Mans¬ 
field has been acted upon ever since, though the Court of 
Common Pleas have lately manifested a strong disposition to 
revert back to the ancient rule. The liability of the parties 
depends upon their being partners at the time when the con¬ 
tract is made*, and a dormant partner cannot set up the plain¬ 
tiff’s ignorance of his being a partner, to obviate such liabi¬ 
lity. But in a case where there was a stipulation between 
three persons who appeared to the world as partners", that 
one of them should not participate in the profit and loss, 
and should not be liable as a partner, it was nolden, that he 
was not liable as such to persons who had notice of this, 
stipulation. ~ * 


IV.' Evidence . 

j* — * 

Acts subsequent to the time of delivering goods* on a 
contract, may be admitted as evidence to shew that the goods 
were delivered on a partnership account, if it were doubtful 
at the time of the contract; but if it clearly appear that no 
partnership existed at the time of the contract, no subsequent 
act by any person, who may afterwards become a partner 
(not even an acknowledgment that he is liable, or his accept¬ 
ing a bill of exchange drawn on them as partners tor the very 
goods), will make him liable in an action for goods sold and 
delivered, though he will be liable in an action on the bill of 
exchange. 

It is incumbent on persons dissolving a partnership’’, to 
send notice of such dissolution to all the persons with whom 
they have had dealings in partnership. The Gazette of itself 
is not sufficient notice of such dissolution. Ft seems, how¬ 
ever, that in respect of persons who had not any previous 
dealings with the partnership, an advertisement in the Ga¬ 
zette Would be sufficient notice of the dissolution, so as to 
prevent such persons from recovering against the parties who 
constituted the firm originally, upon a security given by one 
of the parties in the name of the firm, after such notice 
* 

X See Ld. Kenyon’s opinion in Savilie x Sarille v. Robertson, 4 T. R. 720. 

v. Robertson, 4 T. R. 725. y Graham v. Hope, Peake’s N. P. C. 

a Alderson v. Pope, 1 Camp. N. P.C. 154. See also Gorham v. Tnoisip- 
404. u. jon,Peake’sN. P.C. 42. 



10(54 


PARTNERS. 


of dissolution*. Bankers ought, regularly, to give notice 
ol’ a change in the firm, by a circular letter; but such 
change nmy also be notified by an alteration of the name 
in the printed cheque; and persons who have used the new 
cheques cannot take advantage of the want of a more express 
notice*. 


Assumpsit for goods sold and delivered 1 *. The plaintiff's 
witness swore, that the defendant and I. S. were partners in 
trade, and that these goods were sold to them in partnership. 
The defendant called 1. S. to prove that the goods were sold 
to him, and that the defendant had no concern in the pur¬ 
chase of them, otherwise than as his servant. Lord Kenyon, 
C. J., “ Fie is not a witness to prove this, for he eom.es to 
defeat the action Qjftfie against a man who is proved 

to be his .partner; and b.v dis ch arging tlriT present dfe- 
tendanb he benefits hmiseTiy*is^be will Be lfebje* 

'a share of the costs to be r^on#»suJe»b^ bbe pkuntyi in jtlus 


" m Jn an Afetitfn agarfWt one partner 0 , if the ptemtiff-gives iixa 
"particular of his demand,‘ind the 'defendant*pleads partner¬ 
ship in abatement, if the defendant proves any of the items 
to have been furnished on the partnership account, he will be 
entitled to a verdict, although the plaintiff should be prepared 
to prove that some of the items were furnished on the credit 
of the defendant only. 

In an action against the drawers of a bill of exchange 11 , 
purporting to he drawn hv a linn upon one of the partia ls 
constituting the (irni, if it be proved that the bill was ac¬ 
cepted by such drawee, this will be sufficient evidence of the 
bill having been regularly drawn ; and further, it is not ne¬ 
cessary, in such ca&e, to prove that the drawers received ex¬ 
press notice of the dishonour of the bill, because this must 
necessarily have been known to one of them, and the know¬ 
ledge of one is the knowledge of all (IS). 

To establish a partnership between two defendants*, a ver- 


2 Godfrey v. Turnbull* ami another, c 
1 Esp. N. 1 *. C . 371 . 

a Harfoot v.Guudall, 3 Camp. N. P. C. d 
147 - 

b Good&cre v. Breame,Peake’s N.P.C. e 
174 . 


Colson & al.r. Selby, l Esp. N. P.C, 
452. 

Portbouse v. Parker, lCamp. N. P.C 
8 \>. 

Whately v. Menheiin & anr., 2 Esp. 
N. P.C. 60S. 


(3) See AUlerson v. Pope, 1 Camp. N. P. C. 404. n. where it 
ttterolden by Ld. Ellenborough, C. J., that notice to one member 
of a fe rn, was notice to the whole partnership. 
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diet on an issue directed out of a court of equity, to try whe¬ 
ther the defendants were partners, and for what time, oil a hill 
filed by one of them against the other, is admissible evidence 
to establish a partnership, the verdict having found them to 
be so. 

A person whp suffers his name to be. used in a firm f , al¬ 
though he thereby makes himself a partner to the world, yet 
if in fact lie is not so, rior has any share in the profits, may be 
a witness in an action brought by the other parties in the firm, 
for goods sold and delivered. 

A father who holds out to the world that his son is his 
partner, and who sends bills, and signs receipts in their joint 
names, in an action brought in his own name, is not pre¬ 
cluded from shewing that his sou is not a partner 8 . 

When a partnership is dissolved h , it is not dissolved with 
TPgard to things past, but only with regard to things future. 
1 fence an admission made by one of two partners after the 
dissolution of the partnership concerning joint contracts, 
that took place during the partnership, is competent evidence 
to charge the other partner. 

If one of several partners promise individually to pay a 
debt, without making any mention of his partners, such pro¬ 
mise is conclusive evidence that the debt was due from him 
individually, and not from the partnership, and he will not 
fie permitted to shew that it was due jointly from himself 
and his partners'. 

f Parsons v. Crodry, n F.sji. N. P. C. li Wood r. Rraddick, l Taunton's R. 

lflo. Lord Lllcnhfiroiigh, C. J. 104. 

g (ikissop v. Column, j Stark. N. I’.C. i Muiray v.Somerville, 2 Camp N.P.C. 

u. 
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QUO WARRANTO. 

I. Of the Origin and Nature of Quo Warranto 
Informations , and Statutes relating thereto , 
viz . Stat. 4 and 5 W. tif 37. c. 18. and 9 
Ann. c. 20. —Proceedings against the City 
of London in the Time of Charles the 2nd. 

II. In what Cases the Court wilt grant an Infor¬ 

mation in nature of Quo Warranto.—Of the 
Corporation Act , Stat. 13 Car. 2. Stat. 2. 
c. 1 .— 5 Geo. 1 . c. 6. Test Act , 25 Car. 2. c. 2. 

III. Of the Limitation of Time for granting an 

Information. 

IV. Of the Construction of Charters , and of the 

Operation and Effect of a new Charter . 

V. Bye-laws . 

VI. Of the Inspection of the Records of the Cor- 

poration. 

VII. Of the Pleadings . 

VIII. Evidence. 

IX. Judgment . 

I. Of the Origin and Nature of Quo Warranto Itifor- 
motions , and Statutes relating thereto , viz. Stat. 4 
and 5 W. M. c. 18. and 9 Ann. c. 20.— Proceed¬ 
ings against the City of London in the Time of 
Charles the 2nd. 

THE ancient writ of qup warranto (1), whence the infor- 

( 1 ) See the form in Rastal’s Entr. 540. b. ed. 1670 , where the 
writ appears to have been prosecuted by the kind’s attorney*gene* 
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mation of the present day derives its origin, was in the nature 
of a writ of right for the king, against persons who claimed 
or usurped any office, franchise, liberty, or privilege belong¬ 
ing to the crown, to inquire by what authority they main¬ 
tained their claim, in order to have the right determined. The 
judgment on this writ was, that' the franchise capiat,ur in 
manum nomini regis (2). This writ having fallen into disuse, 
on account of the clelay with which it was attended, a more 
expeditious mode of proceeding has been adopted, viz. an 
information filed by the king’s attorney-general, in nature of 
a quo warranto, in which the person usurping is considered 
as an offender, and consequently punishable by fine. The 
court, however, will not extend this remedy beyond the 
limits prescribed to the old writ; and, as that could only be 
prosecuted for an usurpation on the rights or prerogatives of 
the crown, so an information in nature of quo warranto can 
only be granted in such cases*; and upon this principle the 
court refused to grant an information to try the validity of an 
election to the office of church-warden. 

By stat. 4 and 5 W. & M. c. 18. it is enacted “ that the 
clerk of the crown office shall not, without express order of 
the court, receive or file any information for trespass, or other 
misdemeanor, or issue any process thereon, before he shall 
have taken &c. a recognizance from the prosecutor to the 
defendant, in the penalty of 20 1. to prosecute with elfect; and 
in case the defendant shall appear and plead to issue, and the 
prosecutor shall not, at his own costs, within one year after 
issue joined, procure the same to be tried b , or in case the 
defendant shall have a verdict, dr a noli prosequi be entered 
by the informer, the court may award the defendant costs, 
&c. unless the judge shall, at the trial, certify that there was 
a reasonable cause for exhibiting the information, and if the 
informer does not pay the costs taxed within three months 
after demand, the defendant shall have the benefit of the re¬ 
cognizance to compel him.” Although the words of this 
statute relate only to informations for trespasses, batteries, 
and other misdemeanors, yet it has been holden to extend to 

a R. v. Shepherd, 4 T. R. 381 - R. r. b R. t. Howell, Ca. Temp. H. 347 * 
Dawbeny, Sir. 1196. S- P. 


ral before the justices in Eyre, who were empowered by stat. 18. 
Ed. L stat. 2. s. 2. (A. D. 1290.) to determine pleas of quo war¬ 
ranto. See 2 lust. 497* 

(2) See Hast. 540. b. 
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informations in nature of quo warranto, to try the right of 
usurping on public franchises; consequently such informa¬ 
tions cannot be filed without leave', nor can process be issued 
thereon without a recognizance d , and the defendant is en¬ 
titled to costs, in the cases provided for by the statute, as 
far as the recognizance extends, that is, to 20/. but not 
farther® (3). 

The usurpation o f offices and franchises in corporations 
constitutes the principal ground for applications to the court 
for this kind of information. By the common law, such 
usurpations could be punished only by a prosecution at the 
king’s suit, though the dispute were really between party and 
party (4). To remedy this inconvenience, it was enacted, 
by stat. V Ann. c. 20. s. 4. that, ** in case any person shall 
usurp, intrude into, or unlawfully hold, and execute any of 
the said offices or franchises (5), the proper officer of the 
court ((5) may, with leave of the respective courts, exhibit 
informations-in the nature of quo warranto, at the relation of 
any person desiring to prosecute the same (and who shall be 
mentioned in the information to be the relator,) against the 
person usurping, and proceed therein as is usual in informa¬ 
tions in the nature of a quo warranto, and if it shall appear 
to the courts, that the several rights of divers persons may 
properly be determined on one information, the courts may 
give leave to exhibit one information against several persons; 
the parties prosecuted are to plead the same term or sessions 
in which the information is filed, unless farther time he al- 

c Per Lord Hardwirkc, C. J , It. v. c It. v. Howell, C. T. II. 249. S. C. ut 
Howell, C. T II. 24 S. vidvtur, under the name of It. v. 

d H.v. Mayorofllertford,Carth. 503 . Morgan, Str. 1042 *. It. v. Filewuod, 
Salk. 37 b. a.T. 11 . 145 . R.v. Brooke,2 T.It. 197. 


(3) The ground of the decision appears to have been that such 
usurpations are misdemeanors. See C. T. H. 248. 

(4) In informations at common law, there is no relator. 

(5) i. e. the offices of mayors, bailiffs, portreeves, and other of¬ 
fices within cities, towns corporate, boroughs, and places (that is. 
places of the same kind with those before enumerated, see 5 T. ft. 
379.) in England and Wales, and the franchises of being burgesses 
or freemen. See the preamble. “ All corporations consist of offi¬ 
cers and freemen. This statute was meant to extend to both.” Per 
Lord Mansfield, C. J., in R. v. Williams, I Bl. R. 95. 

(6) Court of King’s Bench, courts of sessions of counties pala¬ 
tine, or courts of grand sessions in Wales. 
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lowed by the court, and the prosecutors are to proceed with 
the most convenient speed. 

By the 5th section, the courts are authorized to give judg¬ 
ment of ouster against, and to tine the partu s, if found guilty 
of the usurpation, and to award costs to the relator, but if 
judgment be given for the defendants, then the court may 
award costs against the relator. 

Before the statute of Queen Ann. a private person could 
not interpose in 7 no warranto; the crown only, by the attor¬ 
ney-general, could tile such informations ; but, although this 
statute gives liberty to file Such informations at the relation of 
a particular person, who is made liable to costs if there he 
judgment for the defendant, yet they must be filed with leave 
of the court' f . The courts will not stay proceedings until the 
prosecutor give security for costs, on the ground that the re¬ 
lator is in insolvent circumstances, where it appears that he is 
a corporator, and no fraud is suggested 8 . 

[t was observed by Wilmot, J., in R. v. Trelawncy, 3 Burr, 
that the two acts of parliament (of 4 and 5 W. and M. 
e. 18. and {) Ann. c. 20 .) relate to quite different objects, and 
are the reverse of each other. 'Pile former restrains the clerk 
of the crown in the comt of King’s Bench from exhibiting 
or filing informations without Zaire of the court, in cases 
where all the king’s subjects might, before the making of 
that act, have made use of the king’s name, without such 
Zeme. The latter lets in ereri/ person who desires it, to make 
use of his name in prosecuting usurpers of franchises; 
whereas, before, no subject could have done so; but it pro¬ 
vides, that these informations (as well as those for misde¬ 
meanors) must be under the'leave and discretion of the court; 
and the court ought not to give such leave without suilicient 
reason. 

The court will make the rule absolute, although the parly 
after rule obtained resigns the olhee, and his resignation u. 
accepted \ 

The stat. 9 Ann. c. 20 . only regulates the proceedings on 
informations against individuals* usurping others or fran¬ 
chises in corporations; it does not extend to a private com¬ 
pany k ; and, consequently, in other cases when 1 , the informa¬ 
tion at common law is exhibited, advantage eannoi be taken 


f Pei- Lord Mnnsfiehl, C J-, ><» R- v - i R v - Corporation of C..rniailhe:i, 
Trelawncy, II, 5 Geo. 3. 'MS. s) UuIy. S*vj, 

g K. v. Wynne, y IWaule & Scluyn, k Norn v. <ntlnV comp, B. It. 1 . 

34(». y Ci 3 . MS. 

ii K.v. Warlow,9 afuu'e &. Sclwyn, 7.i. 
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of the foregoing provisions. In the information at common 
law there is not any relator; but the addition of a relator to 
an information at common law may be rejected as surplu¬ 
sage 1 . Doubts appear to have been entertained, whether in 
the common-law information a judgment of ouster could be 
given. In R. v. Mayor of Hertford, Lord Raymond, 420. 
Holt, C. J., speaks of this as the proper form of judgment 
In R. v. Bennett™, Trin. 4 Geo. 1. thejudges were equally 
divided on the question; but in R. v. Ponsonby, M. 29 G. 2 . 
Say. R. 245. it was solemnly determined, that, unless the 
case of the person found guilty be within the statute, judg¬ 
ment of ouster ought not to lie given". It has also been ex* 
pressly decided, that, unless the case be within the statute, 
judment for costs 0 ought not to be given, 

The preceding remarks will be found material, inasmuch 
as there are many cases not mentioned in the statute, in 
which informations in nature of quo warranto will lie; e. g, 
it will lie against a private person or against a corporation, 
for holding a market, a court leet, or other court, or for exer¬ 
cising any other franchise; that is, the king’s attorney-gene¬ 
ral may exhibit informations for the usurpation of these fran¬ 
chises upon the crown; but, whether informations for such 
usurpations can be granted upon the application of a private 
person, is a question which has not hitherto received a solemn 
determination. The point underwent considerable discussion 
in the case of R. v. Marsden, 3 Burr. 1812. 1 Bl. R. 579. 
Yates, J., thought, that as every usurpation of a franchise 
was a misdemeanor, a private person, might apply as for the 
misdemeanor; but he, together with the other judges, de¬ 
clined giving any fixed opinion j in the case then before the 
court, it was not sufficiently shewn, that there had been an 
usurpation, the court therefore refused to grant the informa¬ 
tion on that ground. 

There must be an information against each person to 
enable each to disclaim, for distinct offices; and the court 
will not consolidate them*. 

By the suggestion of evil counsellors, and in order to in¬ 
crease the power and influence of the crown, it was deemed 
expedient, in the Latter end of King Charles the Second’s 
reign, to new-model the corporate cities and boroughs.— 
Against many corporations (who declined surrendering their 

I Per Denison,?., l Burr. 408 . 1 Burr. 489. 1 Bl. R. 93. S. C. R. ▼. 

in Cited in Say. R. 947. Wallis, 5 T. R. 375 * 

n See, however, 1 Burr. 409 . p R. v. Warlow, 9 Maule V Selwyo, 73 . 

• R. v, Williams, B. R. M. 3 i G. 8 . 
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charters voluntarily,) informations, in nature of qvo war - 
rantn , were filed, grounded upon the notion that such cor¬ 
porations had forfeited their franchises through neglect or 
by abuse of them. An information of this kind was filed 
against the corporation of the City of London. The charge 
against them was, that they had forfeited the liberty of 
being a corporation,—first, by making a by-law for the levy¬ 
ing several sums of money of the king’s subjects coming to 
the public markets within the city to sell their provisions. 
Secondly—by having in common council voted a petition 
to the king, stating, that by the prorogation of the parlia¬ 
ment on the 10th Jan. 32 Car. 2. the prosecution of the 
public justice of the kingdom had received interruption, 
and by ordering the said petition to be printed, with inten¬ 
tion that it should be dispersed among the king’s subjects, 
to induce an opinion that the king, by proroguing the par¬ 
liament, had obstructed the public justice, and to incite the 
king’s subjects to a hatred of his person and government, 
and to disturb the peace of the kingdom. The case came 
before the court upon demurrer, which was joined in M. 
T. 34 Car. 2. at which time Pemberton was C. J. of the 
King’s Bench; but before H. T. when it came to be argued. 
Sir li. Saunders, who had been counsel for the crown in 
drawing and advising upon the pleadings, was appointed 
C. J. of the King’s Bench, in the room of Pemberton*, who 
entertained doubts. It was argued twice, the first time in 
H. T. 35 Car. 2.1682-3, by Finch, solicitor-general for the 
crown, and Sir G. Treby, recorder of London, for the corpo¬ 
ration ; the second time in E. T. 35 Car. 2. 1083, by Sir R. 
Sawyer, A. G. for the crown, and Pollexfeu for the corpora¬ 
tion. It was contended, on the part of the crown, that a 
corporation may be forfeited; that corporations have the 
same creation as other franchises, and subsist upon the same 
terms, that there is a trust annexed to all franchises, that 
they be not abused, and the breach of them is a forfeiture. 
It was then insisted, that any act of the mayor, aldermen, 
and common council, in common council assembled, was so 
much an act of the corporation as would make a forfeiture; 
and lastly it was urged, that the acts in question were such 
acts as, oeing done by the corporation, worked a forfeiture. 
Judgment was given in Trin. T. 35 Car. 2. that the liberty, 
privilege, and franchise of the mayor, commonalty, and citi¬ 
zens, being a body politic and corporate, should be seized into 
the king’s hands, as forfeited. This was a great extension of 
the prerogative, but it was conceived, by the king’s advisers, 

<] See Burnet's Hist, of his own Time, vol. 2 . p- 925. ed. l2mo. 1735 . 
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that the example of this proceeding against the metropolis 
might have an effect (as in fact it had) upon other corpora¬ 
tions ; and that the crown would be enabled, upon granting 
new charters, to name the magistrates. This violent exercise 
of the prerogative, as far as it respected the city of London, 
was strongly marked by stat. 2 W. & M. sess. 1. c. 8. which 
reversed the judgment, and declared that the mayor, com¬ 
monalty, and citizens of the city of London, should for ever 
continue a body corporate and politic in re, facto, vt nomine, 
without any seizure or forejudger of the said franchise, li¬ 
berty, and privilege, or being thereof excluded or ousted, 
upon any pretence of any forfeiture or misdemeanor at any¬ 
time theretofore, or thereafter to be done, committed, or 
suite red. 


If. In what Cases the Court will grant an Information 
in nature of Quo Warranto.—Of the Corporation 
Act , Slat. 13 Car. 2. Slat. 2. c. 1.—5 Geo. 1. 
c. 6. —Test Act , 25 Car. 2. c. 2. 

Havin' o thus endeavoured to explain the general nature 
of the quo warranto information, and having set forth the al¬ 
terations made by the statute of Queen.Ann, in cases relating 
to offices and franchises in corporations, I shall proceed to 
inquire, what the nature of the office must be for the usurpa¬ 
tion of which the court will gram this information. 

In the case of the R. v. Boyles, Sir. S3 o’. 2 Lord Raymond, 
I .>.><>. it was liolden, that it is not necessary to set forth in 
the information the whole constitution of the place; or to 
whether the office is by charter or prescription. If 
it be Alleged to he an office, which appears upon the face of 
the information to concern-the public, this is sudicicnt against 
the person who usurps it. Hence, the court permitted an 
information to be exhibited against the defendant, Who exci- 
< i:;cd the office of bailiff of a vide; because it appeared, that 
it was a public office, and concerned the government of the 
villi’, and the administration of public justice. So, the court 
will grant an information in the nature of quo warranto 
against the portreeve of a borough and manor; who, as port- 
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reeve, is returning officer of the borough'. So, against a 
person claiming to have a r.ghl of voting by v irtue of a bur¬ 
gage tenement®. So, nga'nst tin; bailiff of a boro .■■n and 
manor, who, bring a prescriptive officer and member of the, 
court leet, had power to summon and soffici the jury*; for 
suoh,discretionary power is a material anti important function 
in,ineadministration of justice (7). So, against the steward 
of a court leet". So, against the constable of a parish*. 
There must he an user as well as a claim of a, franchise, be¬ 
fore ti e court can entertain an application for an information*. 
As to what shallamountro an user, see R. v. Tate*. 

The court have established a general rule to guide them in 
exercising their discretionary power of permitting informa¬ 
tions, in nature of quo warranto to be tiled, that they will not 
permit one corporator to object to the title of another, if he 
has concurred in the election of that other, or acknowledged 
his title by acting with him; or if the objection that he 
makes to the title of that other he equally applicable to his, 
own, or to the title of those under whom lie claims*. Neither 
is it competent to a stranger to the corporation, although an 
inhabitant of the town, to impeach the title of a corporator b , 
unless he can shew that as an inhabitant lie is subject to the 
local jurisdiction of the body corporate. 

By stat. 13 Car. 2. stat. 2. c. L. the election of corporate 
officers, who have not taken the sac*ament within one year 
next before their election, is declared to be void. Hence, an* 
information in nature of quo warranto may be applied for on 
this ground; and the circumstance of the relators having con¬ 
curred in the election which, they thus seek to set suede, will 
not alfonl any objection to this application; because the de¬ 
fect is a latent one, arising from tin- omission of an act which 
the legislature has positively required to be done, beioieauy 


r R. v. Mein, 3 T. It. r*J)6 Bonni^li x R. v. (Joiultr**, Str. 1213. 

of Vowcy. y R. v Wiiiluul,:» T. ft. t.'». 

s liorslium case, II. ;10 G. s T. 11. z -5 lij'sg asp 

n. a R. v. Cmlii|»p, GT. R. Rmw' it 

t R. v. Uingimnt, a 308, lio- of Launceston. 

roush of f>o*|n>i t. b K. v R, T. MS. 

m R. v. Hulslou, Str.Gjl. Borough of Woo lion Bns-.di. 


(7) It appeared in this case, that the Oaililf was not entitled to 
any ices, so that an action for money had and receded could 
aave been brought to try the defendant's title; a circumstance 
vhich seems to have influenced the decision of the court. 


VOL. II. 


l) i: 



1074 


QUO WARRANTO. 

person is elected into a corporate office 6 . And a stranger to 
the corporation may apply for an information in this case; 
because the ground of the application is to enforce a general 
act of parliament, which interests all the corporations of the 
kingdom d . But by statute b Geo. 1. c. 0\, s. ;j 4 the object 
of -which was to lessen the rigour of the stat. of Charles, .pro¬ 
secutions in order to oust the party elected into a corporate 
office, on the ground of having omitted to take the sacrament, 
as required by the stat. of Charles II., must be commenced 
within six months after the election. It seems, that the pro¬ 
secution is commenced by applying for the rule' . Since this 
statute, the election of a person who has not taken the sacra¬ 
ment within a year next preceding his clectiou, is not void, 
but only voidable, in case of a removal or prosecution within 
the limited timc f . Hence, where the plaintiff having been 
elected and sworn into the office of town-clerk, brought a 
mandamus for the insignia and other things belonging to the 
office; tc^w^ich the defendant returned, that the plaintiff was 
not duly elected. In an action for a false return, it was ob¬ 
jected that the plaintiff ought to piove, that he had taken 
the sacrament within the time prescribed by the statute of 
Charles; but it was liolden, that he was not obliged to’prove, 
this fact, inasmuch as there not having been any prosecution 
or removal within the time limited by the statute of King 
George, the plaintiff's election stood confirmed, and became 
absolute 8 . In this ease, the plaintiff was in possession of the 
office; but where it appeared h , that the plaintiff being out of 
possession, brought a mandamus to swear him into his office, it 
was liolden, 1st, that the ease was not within the statute of 
George, because never having been admitted into the office, 
be could not be removed out of .it., nor incur a forfeiture; and 
Sadly, that it was incumbent on the plaintiff to prove, that 
be had received the sacrament within a year next before his 
election. 

The corporation of Winchelsca consists of a mayor and 
jurats 1 . Before a person can be elected mayor, he .must he 
a jurat. Plaintiff was chosen a jupit, and continued so a 
year, uot having taken the sacrament within a year previous 
to his election. He was then chosen mayor, Having taken 
the sacrament within a year before this last election. The 
question was, whether the statute of George had so removed 

* 

c R. V. Smith, a T. R. 073. f? S C. 

U II. v. Brown, 3 T. R. 574. n. li Tut'loo v. Nrritison, Ld. Raymond, 

e S. C. 1354. See also Cowp. 539- 

f I’cr 1 .<I. Mansfield, C. J. in Crawford i Martin v. Jenkins, M. 14 6 . 2 . MS. 

▼. Pun ell, a Burr. 1016 . Str. 1145. S. C. 
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all iiiCapacities in the plaintiff, as to quality him to be mayor, 
he not appearing to have been questioned for not taking the 
sacrament before he became a jurat It was holden, that 
the statute George was a remedial law, and ought to be 
construed di be rally; and consequently, that it removed the 
incapacity of tile party, and that it would be a forced con¬ 
struction to confine the generality of the words to a discharge 
of prosecutions. 

By the tost act fc every person who shall be admitted, &c. 
into any office, civil or military, or shall receive any pay, &c. 
by reason of any patent or "rant of his majesty, or shall be 
admitted iuto the family of nis majesty, shall take the oaths 
of supremacy and allegiance the next term, and subscribe 
the declaration against trails instantiation; and shall also re¬ 
ceive the sacrament of the Lord’s Supper, after the manner of 
the Church of England, within three months (8) after their 
admittance into the said office. Persons neglecting or re¬ 
fusing to take the oaths and sacrament, and being convicted 
of executing their offices after such neglect or refusal, are 
disabled 1 from suing either at law, or in equity, from being a 
guardian, executor, or administrator; from being capable of 
any legacy, or deed of gift, or to bear any olfiee; ami shall 
forfeit 500/. Several attempts have, been made to obtain a re¬ 
peal of the corporation and test acts: but hitherto, they have 
been ineffectual. The inconveniences, however, arising from 
these statutes, have been greatly mitigated by the annual acts 
of parliament, which since the year 17 Iff m , have been con¬ 
stantly passed, for the indemnity of persons who have omitted 
to qualify themselves within the time limited, aud for allow¬ 
ing further time for that purpose. 

Votes given for a candidate, after notice of his being in¬ 
eligible, are to be considered as thrown away, that is, as if 
the persons so voting had not voted at all". In such ease, 
if there are other candidates, who are duly qualified, he who 
has the greatest number of legal votes will be duly e lected ; 
but until he be sworn in, the office is not. legally tilled lip and 
enjoyed by him, within^the exception ni the annual indem¬ 
nity act. And, therefore, if the disqualified person who bad 

L 25 Car. 2. c. 2.*4. a- A. D. 1G72. n. It. v. Hawkins, 10 Pusl, 211- R. v 
1 yS Car. 2 - c; 5 . ’ Parry, U East, 549. 

ni See 16 Geo..9/ c. 20. 


(a) Enlarged tv six months, bv stat. Geo. 2. e. 30. a, 3. 

£ k 2 
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the greatest number of votes be sworn into office, and after- 
x wan Is qualify himself by taking the sacrament, &c.. within 
the time allowed by the indemnity act, he is hereby recapaci¬ 
tated, and hia title to Jthe office protected, such- office not 
having been then vacated by judgment, or legally filled up 
and enjoyed by another person 0 * Votes given before notice 
of the ineligibility are not to be considered aia thrown away p ' 


III. Of the Limitation of Time for granting an 

Information. 

jllf the year 1707, different motions having been made with 
,ltView to impeach the titles of corporators in the borough of 
Winchelsea, after a bug quiet enjoyment, it was suggested 
dram the bar, that it would be absolutely necessary to draw a 
line and to fix the precise period of possession "after which 
a corporator ought not to be disturbed, by any information in 
the nature of a quo warranto, granted under the discretionary 
power given by 9 Ann. e. 20.; whereupon the court declared, 
that by analogy to several statutes, and to the rule that hat! 
been laid down in several othpr cases (9), a quiet and undis¬ 
turbed possession of a franchise for twenty years, ought to 
bp a bar to any application made to the Court of King’s 
Bench, although it could not be a bar to the Icmg himself, if 
he should think fit to prosecute the usurpation by his at¬ 
torney-general; that twenty years was the ne plus ultra, be¬ 
yond which the court would not disturb a peaceable posses¬ 
sion of a franchise; but that in every case within twenty 
years, their granting the rule, or refusing to grant it, would 
depend upon the particular circumstances of the case that 

o R. v. Parry, 11 East, 549. p R. r. Bridge, 1 Maule & Selwyn, 76 . 


(9) The statute of limitations (21 Jac. 1. c. lG, s. ).) concern¬ 
ing writs of forniedon and entry into lands, is confined to twenty 
years. Thestat. df 10 and II W. 3 . c. 14 . s. l^.pdfnperniiig writ* 
of error is also confined to tvrnity years. Courts?df equity do not 
allow the redemption of a mortgage after twenty ypitjps. Bills of 
review have been generally disallowed after twenty years. Bonds 
which have lain dormant, sjiall be supposed to be satisfied after 
twenty years. Ejectments* Require a proof of possession within 
twenty years. 
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should be in question before them' 1 , that within twenty years, 
length, of time might weigh as presumptive evidence; or, as 
one circumstance joined to others, to shew the impropriety of 
granting an information 1 . Hence, where the qualification was 
residence^and paying scot and lot, and the fact of residence 
was doubtful, but there had been an acquiescence on the part 
of the persons "applying, and a concurrence in the election of 
the corporators'll in many subsequent acts, the court dis¬ 
charged the application for a removal with costs 9 . So, where 
an information was prayed against a person who had served 
Ihe office of mayor, thtflftl&tor alleging, that lie believed the 
defendant had not been dply sworn in; twelve years having 
elapsed without any interference, and it appearing by the cor¬ 
poration books, that the defendant had been sworn in, the 
court refused to grant the information 1 . At a subsequent 
period, viz. in llil. Term, 1791, the court were of opinion, 
that the limitation of twenty years, within which lime these 
applications might be granted, was much too long a period, 
and contrary to the intent of the 9 Ann. c. *20. That at the 
time when the rule was laid down in the f 1 7 nch el sea. cases, 
the court were certainly unapprized of several cases, which 
had been determined before that time: R. v. Pike and Pri- 
deaux, Tr. 10 Geo. 1. Rex v. Johns, there cited; and Rex v. 
the mavor of Ilelleston, Hil. 12 Geo. ,1. 3 T. R. 3LI. which 
were decided entirely on the ground oflength of time, though 
considerably within twenty years. The court, therefore, w ith 
a view to prevent corporations being thrown into confusion, 
resolved, and expressed their resolution in the form of a ge¬ 
neral rule u , that, in future, they would limit their own dis¬ 
cretion in granting applications of this nature to six years; 
beyond which time, they would not under any circumstances , 
suffer a party who had been so long in possession of his fran¬ 
chise to be disturbed. And, in a subsequent case*, the court 
refused to grant a quo warranto information to impeach a 
derivative title, where the porsou claiming the original title, 
had been in the undisturbed possession of his office six 
years. An act of parliament has since been passed, ground¬ 
ed on the spirit of the above rule, (stat. 32 Geo. 3. c. .38.) 
by which tit is enacted* 1st, that it shall be lawful for any 
defendant to plead to au information in the nature of a quo 
warranto, that die held or executed the office or franchise six 
years urrtt^rg, before the exhibiting of the information ; and 

f "A ■ i'* 

q 4 Burr. 1962. s R. v. Edw. Wanlioper, M. 7 Geo. 3 . 

Ste also Tv-W Stacey, 1 T« R. 1. an# • ,‘4 Burr. 196a. 

R. v. Newlintf, 3 T. R. 314. V ‘ t It. v. Newling, 3 T. R. 310 . " 

> R.v. Dawes,4Burr. 2121. %4 T.JMm 4. Vf 

V. Peacock, 4 T. R. ' 
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that if'the issue joined, on such pica, be found for the de¬ 
fendant, lie shall be entitled to judgment and costs. The 
six years before exhibiting the information, mean six years be¬ 
fore making the rule absolute for the information, ahd not 
six years before obtainingithe rule nisi*. And 2diy, that 
titles’derived under an election, nomination, swearing into of¬ 
fice, of admission of any person, shall not affected by rea¬ 
son of any defect in the title of the persoiiel&gting, &c. in 
case such person has been in the exercise of his office six 
years before the time of tiling'the information. A title to 
one office which is a rjualiticatioji- to hold another is not 
within this clause*. 


IV♦ Of the Construction of Charters , and of the Opera - 
tion and Effect of a new Charter . 

** i r • 

Contemporaneous usage has always been considered as 
of great importance in the construction of charters*: not'that 
usage cm overturn the clear words of a charter, blit if they 
are doubtful, the usage under the charter will tend to explain 
the mean mg of thci ri\ 

If a corporation by prescription accept a charter, whereby 
the election of burgesses is directed to be made in a manner 
different from what, had obtained by ancient usage, the usage 
being inconsistent with the charter, can no longer subsist; 
but is determined by the acceptance of the charter, which 
must afterwards be the only measure, by which the election 
of burgesses is to be governed 

If a corporation has franchises and privileges by grant or 
prescription, and afterwards they are incorporated by another 
name, as if they were “the bailiffs and burgesses” before, 
and afterwards they arc to be stiled, “ the mayor and com¬ 
monalty';” yet the newly-named body shall enjoy sAl the fran¬ 
chises, privileges, and hereditaments, which the old corpora¬ 
tion had either by grant or prescription 4 . 


y R. v. Stokes, 9 Maule & Se!wyn,7i. 

R. v. Stokes, 2 Maule & Selwyn, 71. 
a PerLd. Kenyon, C J. delivering 1 
nion of court, R. v. Bellringer, 
4 T. H.tWI. , ■ V 

b Per .4# Mansfield, jR. Jf. 

Varld;^0wp.9$o« .**■'■* « 


0 Powell v. The KinfKtJt P. 3 d Star. 
1798 ,2 Bro. P. C. agas YomUn’s cd. 
Boron ghof Brecknae&i"' 1 < 

4 •* Rep. 77. h. per Cnr. Haddock's 

Hi UMb 1 Vent. 35$.* 
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Where the .king grants a charter to a corporation, there 
being a prior charter existing at the time, the new charter is 
void ah initio; because two corporations for the same pur¬ 
poses, of government, cannot fatist within one and the same 
place, ami at one and the same.time*. 

While a corporation exists capableof discharging its func¬ 
tions,the crown eaftuot obtrude another charter upon them f . 
It is competent to them, either to accept or reject the prof¬ 
fered charter. 

If there be an old chatter surrendered, but the surrender 
is not, inrollrd, and a new Charter, in consideration of the sur¬ 
render, granted, the second charter is void 8 ; and if there be 
any other persons named in the new charter who were not in 
the old, any law made by them is void; because they act 
under a void charter; but otherwise if the members nomi¬ 
nated are the same as in the old charter, because, then they 
act by their first charter, which still remains good h . ' Upon a 
quo warranto against the town of Liskeard, in the reign bf 
Charles the Second, they surrendered their charter, which, 
was not inrolled until the reign of king James the Second, 
whp, in consideration of the surrender, granted a new charter 
to them. It was holden, that the second charter being in con¬ 
sideration of a void surrender, was also void*. / 

An information, in nature of a quo warranto, was brought 
against defendant 11 , stating that kiug Henry the Fourth, by- 
charter granted to the corporation of the city of Norwich, 
that the city should be a county by itself, and that the com¬ 
monalty should choose two sheriffs;—that king Charles the 
Second confirmed the charter of Henry the fourth, and 
granted over, that the mayor, sheriffs, and aldermen should 
choose one person to execute the office of sherilf, and that 
the commonalty should choose another;—that the defendant 
had been elected sheriff by the mayor, sheriffs, and aldermen; 
but had refused to take upon him the office. The defendant 
pleaded, that he was a protestant dissenter, and had not 
taken the sacrament within a year before his election (10). 


c* R. v. D. P. 20 lh, April, 1790** h Bully v. Palmer, 19 Mod. 947-Saik. 

2 Bro. P. C. 336. Tomlin’# ed. ' iyo. S, C. 

f Ld. Kenyon, C. J. K. v. Pasmore, i Piper y. Dennis, is? Moil. 2VJ. 

S T. R. 240. k B. v. Larwood, Ld. Raym. uy. Salk, 

g R. v. O store*, 4 East, 335. if»7- Comb. 315. S. C. 


(10) There were other pleadings; but as the points arising out 
of them are foreign to the subject Of this 1 chapter, they are*Anitted. 
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It was contended, on the part of the defendant, that the 
election was void; that the ipayor, sherill’s, and aldermen, 
had no power to make such ejection, inasmuch as the liberties 
granted by the charter of Heiny 4. could not be divested but. 
by surrender or forfeiture, andiicithcr the oueynor the other 
appeared by the record; nor was it apparent, that the coipo- 
ration had accepted the new charier. Byt H$lt, C. J. and Sir 
Giles Eyre, were of opinion, that thevdej^hd^rt vvas duly 
elected; for, although the new charter had been void, if the 
coi portion had refused to accept it, since the king could 
not i.;ke away liberties before granted by him, without the 
coacuiivpce of the grantees, yet„jf the corporation accepted 
such a charter, it was good ;—that here was evidence of their 
acceptance; for the commonalty used heretofore to elect 
both, the sheriffs, and now they elected only one; and the 
election of the other, by the mayor, &c. shewed, prinn' facie, 
that they accepted it. Besides, if the corporation bad not 
. accepted the new charter, the defendant ought to have shew n 
it; but here lie had admitted it by his special plea. That 
the corporation might have list'd the in w charter as a grant 
or confirmation; but having matte their tlections according 
to it, it was evidence of their consent to accept it as a 
grant. 

Where an application is made to the court for a mandamus, 
to direct the filling up any vacancies in a definite integral part 
of a corporation, the toui;t will.require strong grounds to in¬ 
duce them to refuse the writ, on account of the great incon¬ 
venience which may follow from the not filling up such vacan¬ 
cies^; and the risk of dissolving the corporation*. 

When a corporation is reduced to such a state as to be 
incapable of continuing its existence and of doing any cor¬ 
porate act, it is extinct as a body corporate. In such case, 
it is competent to the crown to renovate it, by granting a new 
charter to the remaining members of the old corporation, in 
conjunction with others, or to oi hers alone™. It is not neces¬ 
sary that this charter should be accepted by a majority of the 
remaining members of the old corporation; it is sufficient if 
it be accepted by a majority of tjie grantees. 

Where a charter i§ silent as to the mode of continuing the 
succession, a corporation has a right of necessity, or an inci¬ 
dental power to continue itself, and to. make reasonable by¬ 
laws for that purpose; ns by election. Wher^£ however, 
there is a provision of such a nature as is calculated at all 


l R. r. Mgwcr of Grainbond, J 6 T. R." 

yoi, Js ^ 

*7-. 7- t* *- fir ■* 


*n'R. v. Pasmore, 3 T. R. 199. 
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times to continue the succession, without ever proceeding by 
way of voluntary election, that may afford a ground for pre¬ 
suming that voluntary elections were meant to be excluded; 
but" where there is no provision, affording a supply of bur¬ 
gesses to that extent , the corporation has the right of pro¬ 
ceeding by election.' Hence a provision for a supply of bur¬ 
gesses by theisources of birth and servitude, has been holden 
to he not dtrecatopaftible with the existence of a power of 
election; for, though these modes of supply may render a 
frequent recurrence to election less necessary, the supplies 
from all these sources are not likely so to overload the cor¬ 
poration, as to incumbdh its operations by a destructive or 
very inconvenient redundency of its members; and without 
occasional supplies by election, the other sources, by birth'" 
and servitude, might be insufficient 11 . 


V. By-Laws, " 

Every corporation has power to make by-laws. This 
power, like the power of suing, or the capacity of being 
sued, is included in the very, agfc of incorporation ; and it is 
not necessary, although usual, for the crown fo confer this 
power in express terms*. Where the corporation is by char¬ 
ier, such by-laws may be made as will enforce the end of the 
charter in a way more convenient, and tending more to the 
care and good government of the society, than what the 
charter has prescribed. Hence, where it is directed by the 
charter, that the mayor, or aldermen, or other principal 
officers, shall be chosen by the burgesses or commonalty at. 
large, the corporation may, by common assent , for the pur¬ 
pose of avoiding popular confusion, make a by-law, restrain¬ 
ing the. power of election to a select number of burgesses or 
commonalty p ; that is, where the right of election is given to 
a whole class of men, they may restrain it to a part of them¬ 
selves; byt where a corporation consists of several integral 
parts, as, 1st, the mayor: 2dfy, the aldermen; 3dly, the com¬ 
monalty ; aiul the right of election is given to the three parts 
conjointly, a by-law excluding one integral part from the 

right.of election, e. g. the commonalty, is void 9 . 

» .* 
f 

n 11. v. Bird, B.ll. H. 51 G. 3.13 East, See also Barber v. Boulton, l Str* 
3l>7. «*• 314. B. v. Bird, 13 East,. 375 . 

o Hob. on. q it. v'. Head, 4 Burr. 251^ Borough 

Case of Corporation*^ 4 Rep. 77 .1>, , ' of lids ton, v 



108*2 


QUO WARRANTO. 


, In order to give validity to corporate acts, it is essentially 
necessary in all cases where by the constitution of the cor¬ 
poration there, is a definite body, who form an integral part 
of the corporation; 1st, that a majority of that definite body 
should exist* at the time when any corporate*'act is to be 
doue. Hence, if an integral part of a corporation is reduced 
by the death of its members,, so that there;.docs not any 
longer remain a majority of such integral part^ tlieic is an 
end of the corporation'. 2dlv, That a majority'of that body 
must attend the assembly, where such act is to be done. It 
is not, however, necessary, when met, that there should be a 
majority of each of the integral parts, lo give validity to the 
corporate act; it is sufficient if it be done by a majority of 
the whole, when so properly assembled*. “ If co«porat;c 
acts ate to be done by a select number of nu mbers upon a 
particular day, all who have a right to be present in that 
as^eipl>Jy. pught to be summoned, and to base notice that 
tfaiey aro to meet on the business (it is not necessary to spe¬ 
cify What business) of the corporation. This rule admits of 
no ; exception, unless in the case where, a member has abso¬ 
lutely deserted the town, by absenting himself and removing 
his family out of the town. It must be an entire departure 
from the place; for if the person has an house and family in 
a corporate town, though he be abroad at the time of holding 
the assembly, w hether for his health, his diversion, or upon 
business, he ought to be summoned. When the notice is rer 
gularly given, a majority have power to do any corporate act 
—but if the whole assembly meet by accident, they may pro¬ 
ceed on business, provided they are unanimous; but otherwise 
it is, if any one member of the corporation dissents, he has an 
absolute negative 11 . 

It is essential to the validity of a by-law, that it should be 
consistent with, and that it should not be repugnant to, or 
contradict the charter; for in a east; where the charter di¬ 
rected that the mayor and aldermen, or the major part of 
them,'should yearly nominate four of the burgesses, or inha¬ 
bitants, to the commonalty at large, out of whom they were 
to elect one to be mayor, and who, at the end of his year, 
was to be an alderman; it was holder), that a by-lavy pro¬ 
viding, that an ald^rman % who was an inhabitant, might be 
elected mayor, was bad, inasmuch as it was inconsistent with 
the charter; because it was not intended, that aldermen 

r R. v. Morris, 4 East, 17. t R, v. Bellringer, 4 T. R. Slo. R. v. 

s Ld.Kenyon. C.J. R. v.Gramnound;. Milter, 6T. R. a6«. , 

6 T. 11. ous, ‘ ' Aj l*er Ed. Harilwicbe, C. J. in R. v. 

. x *> v \ ■ Kyuastou, R. R.T. 8 & 9 G. 2 . JVIS« 
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who were to nominate the candidates for the mayoralty, 
and who were to commence aldermen by serving the oflice 
of mayor, sliould be chosen mayors, because they happened 
to be inhabitants". <*-*. 

w t 

A by-law,^though made by the whole body, if it narrow 
the number of those out of whom the election is to be made, 
is void. Hertee, where the power of electing the mayor was 
given, by the charter, to the mayor, burgesses, and com¬ 
monalty, who were, to choose the mayor out of the burgesses, 
and a by-law directed, that the mayor and common-council, 
(II) or the major part of them, ot which the mayor to be 
one, shonld elect one of the common council to be mayor; it 
was holden, that such by-law was bad; because it is compe¬ 
tent to a corporation to make such ordinances only as arc for 
the better government of the corporation; and the present 
by-law was prejudicial, inasmuch as it con lined their choice; 
for, on the terms of the charter, they were at liberty to 
choose out of the burgesses at large. A nd Lee, C. J.observed, 
that a corporation could not alter the charter as to the persons 
eligible , neither could they set up another government than 
the charter had prescribed*. And upon the same principle, 
a by-law directing that no persou shall be elected mayor a 
second time within six years, has been holden to be void*. 

A by-law made by a part of the corporation to deprive the 
rest of the right ot electing, without their assent, is bad. 
Hence, where by the charter the power of electiug comjnon- 
councilmen was given to the mayor, jurats, and commonalty, 
and a by-law was made by the mayor , jurats , and common- 
council , restraining the election of common-councilmen to 
the mayor, jurats, such of the commonalty as were of the 


x R. v. Tucker, E. 14G. 9. MS. Bo- . cited in 3 Burr. 1836 , 1 S 38 , 183f). 

rough of Weymouth. (12.) 

y R. v. Phillips, Mayor of Oarninr- z R. v. Mayor of Cambridge, II. 93 G. 
then, H. 23 G. 9. Trin. 22 & 2:1 G. 3. MS. 

2. MS. and Bull. N. P. 211. S. C. 


(11) N. The charter contained a provision, that the corporation 

might elect out of the burgesses twenty to be common-council. 
MS. , 

(12) “ This case was argued several times, and settled the point, 
that the number of the eligible cannot be narrowed, although on 
the authority of the case, in 4 Rep. 78. the number of electors may," 
Per Duller, J, in Jt. v. Mayor of Cambridge, ub. sup. 
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common council, and sixty others, who \verc senior common 
freemen; the by-law was holden to be .bad*. 

A by-law cannot explain a doubtful charter: if there be 
any ambiguity on the face of the charter, it is the province 
of the court to expound it b . 

A by-law which gives a voice in the election to any person 
to whom it was not given by the constitution of the borough, 
is bad c . • * 

It remains only to observe, that a by-Jaw may be good in 
part, and bad ;n part., provided the two parts are entire and 
distinct from each other 4 . 

Although there do not remain any traces of a by-law in 
the corporation-books, and although there cannot bo any 
projpf ..given of the loss of it, yet. Upon evidence of con- 
StaiCusagc, a jury may be directed to pre sume its existence'. 
Soed|. y. |jead, 4 Burr. 2.) 18., and R. v. Bird, 18 East, 3BS, 
whqff: defendants pleaded a by-law not now extant in writ- 
Sixty years usage lias been considered as e\ idcnce of a 
bydawb ’ 


VI. Of the Inspection of the Records of the 
* Corporation . 


F.vrn v me mber of the corporation lias, as such, the right 
to inspect, the books belonging to the corporation for any 
matter that concerns himself, although the corporation are 


a R.v. Cutbnsh, cnujnion-cmoicilman 
of Maidstonv, \l. T. 9 Geo. 3 4 Burr. 
* 2 t >4 ( 13 ). 

li R. v. Tucker, E. 14 Geo. a. B. R. 
MS. 

c It- v. Bird, 13 East, 387 - 
«] Adm. p«r,til. Ken von, C. J. in R. ▼. 
Fishcrnjpn of Pavcrshum, s T. R. 
35t>- 


e See 2 Vcz. 330. 

f Per L<1. Mansfield, C. J. in Perkinv. 
Master, Warden, &c. of the Com¬ 
pany of Cutlers, in Hallamshire in 
the county of York, *1 MS. Serjeant 
Hill, p. 05. 


(13) See also R. v. Spencer, 3 Burr. 1827. (thesame corporation,) 
where a by-law excluding all the%mnmoiialty, except such as had 
served the office of church-warden and overseer, for one year, was 
holden void; inasmuch as it superadded a qualification not required 
by the charter, and whU^jwd go Relation .to, or connexion with, their 
corporate-character or t ^pnd^«. >> 
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not parties to the dispute which renders the inspection ne¬ 
cessary; but the ,court will not grant the rule generally, but 
only to inspect the particular bQok in which the information 
sought for is to be found 8 . 


YII. Of the Pleadings. 

r 

A quo warranto being in the nature of a writ of right, 
the defendant cannot plead any plea, except to justify or 
disclaim’ 1 '. Hence he cannot plead, not guilty 1 . In like 
manner, he cannot plead, non usurpaoit\ or that he did not 
usurp the ollice in question. This appears from the' nature 
of the charge, which calls on the defendant to shew Ky what 
authority he exercises the office in question, to which charge, 
the pleas of not guilty and non tuurpamt dp not afford.an 
answer. ' ‘ 

> ^ 

By slat. 32 Geo.3. c. 58. s. 1. “the defendants to any in¬ 
formation in the nature of a quo warranto , for the exercise of 
any office, or franchise, in any city, borough, or town cor¬ 
porate, whether exhibited with leave of the court, or by his 
majesty’s attorney-general, or other officer of the crown on 
behalf of his majesty, and each and every of them, severally 
and respectively, may plead, that, he or they had lirst actually 
taken upon themselves, or held or executed the office or, 
franchise, which is the subject of such information, six years 
or more before the exhibiting of such information, such six, 
years to be computed from the day on which such defendant 
was actually admitted and sworn into such office or fran¬ 
chise; which plea may be pleaded either singly, or together 
with such,plea as they might have lawfully pleaded before 
the passing of this act, or such several picas as the court, on 
motion, shall allow: and if, upon the trial of such informa¬ 
tion, the issue joined upon the plea aforesaid, shall be found 
for the defendants, or any of them, he or they shall he enti¬ 
tled to judgment, and to sucli costs as they would by law 
•have been entitled to, if a verdict and judgment had been 
given for them upon the merits oj their title. 

The second section provides, that the prosecutor may 
rpply a forfeiture, surrender, or avoidance, by the defendant, 

g It. V. Ilostmen, in N. iipon-T. $tr» ' i Per Unit, C.J. 12 Mod. 225 . 

122,5. ■, r * t Queen ifr. Blunder), 10 Mod. 296. 

h Per Holt, C.J. 12 Mod. 225 . 
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Of the office, or franchise happening within six years before 
the exhibition of the information, whereon the defendant 
may take issue, and shall fie entitled to costs in manner 
aforesaid. 

The preceding statute having been made in pari matcri& 
with stat. 9 Ann. c. 20. is confined to corporate offices 1 . 
But the defendant is entitlfed, by this act, to plead several 
pleas, although the limitation of time does not form the sub¬ 
ject. of one of his pleas". 

Where the plea consists of several facts, from which the 
defendant inters that he is entitled to the office, the replication 
may contaima denial of any of the facts stated in the plea; 
hut if it contain merely a denial of the inference drawn by 
the defendant from those facts, it will be bad; for that 
ametttfes merely to a denial of the law; for the judges are to 
ddfeitiihe, whether the inference drawn by the defendant is 
faifjydrawn. 

Jji $n information against the defendant for usurping the 
oyfeeof portreeve, defendant shewed a title, and concluded 
his pica, “ and so he says that he did not usurp in man¬ 
ner and form as in the said information is alleged;”—the co¬ 
roner replied, that lie did usurp in manner and form, &c. 
The replication was adjudged to be bad". 


Till. Evidence. 

. Corporation books are generally allowed to be given in 
evidence, when they have been publicly kept as such, and 
tli&entrics made by the proper officer*; not but that entries 
made by other persons may be good, as, if the town-clerk be, 
sic^ or refuse to attend; but then the circumstances under 
which the entries have been made, must be proved. Corpo¬ 
ration Books being of a public nature, examined copies of the* 
entries therein may also be given in evidence; and conse-* 
quentiy tiie court will not enforce the production of the ori¬ 
ginal books*, unless it appear to be necessary that they 
should be inspected on account of a rasure, new entry, or 
the like, which must be verified by affidavit. 

r 

A 

1 R. v, Richardson, <j East, _ - o Per Cur. R. r. Mbthcrsell. i Sfr. 93 ; 

m R. v. Autridgfe, » T. '• *' |> Brorus r. Mayor, Sta of Ifthtfou, 

» R. * Portreeve bf 1 $tr. 3»7* 

Devoubbiie, E. l Geo..JM$» ’ V 
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In a case’, where,it was insisted, that by the constitution 
of a corporation by prescription, no person was.capable of 
being elected a common-councilman, who did not inhabit 
within the borough, and also hold a burgage tenure; to 
prove that such was the constitution, a witness was called, 
who was an inhabitant of the borough, but had no burgage 
tenure. J'he court were of opinion, that he was a good 
witness, observing that there was a necessity of allowing 
such people in a question of this nature, since they must best 
know the right; besides, he was in effect a witness against 
himself, by saying, “ though I am an inhabitant, yet I ! have 
no right to be chosen, because I have not a burgage tenure.’* 

A person having a bare authority, and not being a party to 
the record, is not prevented from being a witness. 

.The Custom of a corporation, in/llie election of a mayor, 
was r , that at a court lcct, held within the town, the old 
mayor nominated one elisor, and the town-clerk., anothef; 
and in case the town-clerk refused to do it, or was absent, 
then the mayor chose both the elisors, which ClisdfS,so 
chosen, nominated the jurors, who Were to elect theffifrjfor 
for the subsequent year. An information in the nature of a 
quo warranto was brought against the defendant, to shew by 
what authority he claimed to be mayor of Tintagel. And 
there was likewise an information granted against one Janies 
Hoskins, for exercising the office of an elisor; and a third 
information against one Pascho Hoskins, for executing the 
powers of jural in that corporation. These informations 
were carried down to Cornwall to be tried there before Baron* 
’Thompson. And when the information against the mayor 
came to be tried, his right depending upon the validity of 
thus custom, upon which one of the issues was joined, he called 
Janies and Pascho Hoskins, to prove the custom of this bo¬ 
rough to be as set forth above. But the counsel for the, king 
objected to the competency of their testimonies; because 
they were called to support a custom, which they were,con- 
cerued in interest to maintain; for if there was no such 
custom, then James Hoskins, who was chosen an eliSor by 
tKc late mayor, in the absence of the town-clerk, was 
wrongfully chosen; and so likewise must Pascho Hoskins 
lie, being nominated^ juror by Janies Hoskins. And Thomp¬ 
son B. thinking this was a sufficient objection to their com¬ 
petency, refused to admit their testimony, whereupon, a 


« r 

if Stagnson v, N^vimon,, Sir. 8S3. Ld. 
R#y«p, K353. , , y 

% * ^ 4 


V R. v,.C|rRy, Mayor of Tintagel, Bi R. 
■ it lo.Oeo. a. MS. S.C. by the uame 
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verdict was* found for the king 5 . A new trial was aftenvalds 
moved for^on the graqhd^hat the witnesses were competent 
and ought to hwtfs4fc&n received. The case having been 
very fully argued, Lord H&rdwicke, C. J. observed, that it 
would,be proper to consider the objections against James 
and Paseho Hoskins separately the strongest of which lay 
against James, the elisor.—v- The objections against Janies 
are principally two: l£t, that We is interested iu the proof of 
this custom, because he has derived his fright, and executed 
his authority* under that custom which he was called ‘to 
prove. 2dly, that he is interested if there is no such custottt; 
tor then th#former mayor had not any authority to choose 
him as an elisor, and consequently he will be liable to be 
punished in an information in quo warranto, for exercising 
such a power. As to the* ,1st objection, that James derives 
' fop-owii authority from this custom, I think the proper an- 
siVe#tO ifc'is, that his authority is ended, and his claim is not 
Office or franchise, but only p naked authority. 
For^le isonly an elisor chosen by the corporation, for the 
Of* returning a, jury to choose a mayor; and that is 
not an office, but an authority constituted for that particular 
purpose. Arid Lain not aware of any case, where a person 
having a bare authority only, and uot beiogti parly' to the 
record, as James was not, was ever hindered from being a 
witness:, as in the case of sheriffs and their offices, who are 
always allowed to be witnesses to prow the execution of the 
process, and what was done under it, if arfe not parties 

to the record. And therefore T think Jatriewhad no interest 
ittthis office. As to the 2d objection, of his being liable to 
Hie punished by an information, fora wrong exercise of his 
power, I think it is by much the most material one. But it 
goes to his credit, and not to his competency, as I think; for 
I don't know of any case where ever jt has Been held, that a 
was an incompetent witness, because he was possibly 
liable to be punished in an information in nafure .of quo 
into, for a past act, the lawfulness of which he may, 
life support by the testimony he is about tp give in 
, ler action, .to which he is not a party. Angitis .every; 
day’s, experience, that persons who haveforp^^ ! 

offices iu a corporation, are produced fo,jpfove^l^t v thny; 
dfd when they were in the office*,,and what usually, • 

dpiie i though, inwall such officers 

hfWe beeh; liable to be pupished by infomiations„ ' 

unlawful acts, the statuW&pf limitations npf ejcfondiS^p, 
informations inqup And yet suen witnesses nave 

- 1 . 11 —^yfoence. And should we 


been always allowed 

determine that ho jper^t^C pofopetent witness in matters 
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belonging to corporations, who is by possibility liable to be 
punished by information, we should shut out a gpnt deal oi 
good evidence. Wherever any unlawful act is done in a 
corporate assembly, the whole assembly is liable to be punish¬ 
ed by informations; and yet the persons who were present 
at such assemblies are always allowed to be good witnesses; 
and if they were not allowed, there would be no evidence 
as to such acts at all; The case in. 2 Ro. Ab. fo* O'So. pi. 3. 
which says, if three, several men, upon a suit in chancery, 
depose that J. S. made such an arbitration, &c. and upon 
that the party grieved brings three several actions against 
them for perjury, each of them shall be a competent witness 
for the other in the several actions, is full as strong as this, 
which case is mentioned in 2 Hale’s History of the Pleas of 
the Crown, 280. And in 3 Keb. 90. a person interested was 
allowed to be a witness. Therefore, upon these reasons, 
without looking into, and comparing all the cases which have 
been cited at the bar, so as to distinguish one from another, 
(which, if I had done, it would have been difficult to have 
reconciled them together,) I think the objection to James 
Hoskips goes only to his credit, and not to his competency. 
And the objection to Pascho Hoskins is weaker than that 
to James. Whenever a question arises about the compe¬ 
tency or credit of a witness, 1 am always inclinable, unless 
the objection is very strong, to allow it only to his credit; 
because, if the objection is allowed to his competency, it 
tends to shut out that light which an allowance only to his 
credit admits; and after the examination of the witness, the 
judge who tries the cause may make such observations to tlie. 
jury upon the evidence of the witness as he shall think pro¬ 
per to take off the weight of the evidence.” The other 
judges concurred, and a new trial was granted. 

A judgment of ouster may be given in evidence to prove 
the ouster of a third person, by whom the defendant was 
admitted. In a quo warranto to try defendant's ri^ht to be 
a bailiff of Scarborough*; in setting out his right, he shewed 
his own election under Batty and A rmstroug, two former 
bail id's, alleging, that at the time of his election they were 
bailiffs. Among many other issues the coroner took this, 
that Batty and Armstrong were not bailiffs, as alleged in the 
plea. The proof of this issue lying upon the defendant, lie 
gave general evidence of the election and right of Batty and 
Armstrong. And to encounter that, the prosecutor gave evi¬ 
dence of the Custom of the borough of electing bailiffs, and 

a R. v. Hekden, E. iaGeoia»'3ISS. 

F $ , }■; 


YOL. II. 
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produced a Record whereby judgment of ouster was given 
Against Batty and Armstrong,. to remove them from the 
office,, as not b^ing duly dee^cl to it. And it being objected 
on the trial, that this roe'brd ought pot to be read against 
the defendant, anJ the judge having, allowed it to be read, 
and left the whole evidence on,both sides to the jury, to con¬ 
sider, whether these persons were baijiffs or not, and the issue 
bejng found for the king, defendant- moved for a new trial; 
1st, because this record yas res interim alios ucta, to which 
the defendant; was neither party or privy, and so illi nucere 
non debuit ,* although the judgment should have been ob¬ 
tained by default, mispleading, ignorance of their case, or 
even by collusion, as the defendant was a stranger to it, he 
by law could not be let in to prevent any of those inconve¬ 
niences, and therefore it ought npt to have been admitted ,as 
any evidence-against him, but, in the trial of his right, should 
have tfepn totally rejected. 2dly, tliat the instances where 
re^3» ; Jbetween other parties have been read, are, in cases 
of ’^general c us tom s, as in the city of London v. Clerk, 
Cswtnr. 181'. where, in a demand of toll, verdicts against other 
persons were read against the defendant, and were undoubt¬ 
edly good evidence, amounting to no more than payment of 
the toll by strangers, which is always allowed as evidence to 
prove a custom. But, in this instance, the record Was read 
to a single fact, viz. the election, which the law docs not 
allow.! Lockv. Norborn, 3 Mod. 141. where it is expressly 
\kk\ dow T n, that none can he bound by a verdict against ano¬ 
ther that is not party or privy to it, as the heir of the ances¬ 
tor, or the like. 3d*ly, that this record, as read, must neces- 
" nai’ily be conclusive evidence, and could not by law he left to 
thejurv, as a matter that they could find against. Records are 
of so high a nature, that there can he no averment, much less 
parol proof admitted against them: and, therefore, to say that 
the"whole evidence was left to the jury, was impossible;, find 
tlm rather, because the credit of a record ought not, in any 
eajjpi to he submitted to them. 

'An the other side were cited trials per pais, 20(5. Skin. 15. 
Brbunker v. Sir Robert Atkins, where a nonsuit against a, 
predecessor in the same office was read against a successor, 
because he came in privity, as an heir under ah ancestor-. ‘So 
Ktinthall v. Norton, upon a traverse to the return of a man¬ 
damus," to swear plaintiff a burgess of Caine, on norifuit elec- 
tns , a judgment of ouster gainst oneof the plaintiff's electors 
was given in evidence against the plaintiff. So Mich. 13 G. 1, 
the King v. BulcdCkv’ph a'-triai'of a quo warranto J to try 
deiendaut’s right to ftta^or of Southampton, a judgment 
of ouster against his Was read against him. Be- 
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sides, it was objected that several other material issues were 
found against the defeudafftT therefore, though this 
evidence ought not to have b<&il| given, yet the party ought 
not to have a new trial. * ' r ^ 

Per Cur. This evidence, seends to have been rightly ad¬ 
mitted. The defendant lias ^tnade the title of Batty and 
Armstrong p&rt of his right; and if he gives evidence of the 
right of their electionf/caO that’’ be better disproved' than by 
a judgment of oustCrf Wherein such election is’declared to be 
void"? Indeed this evidence was not of itself, conclusive, but 
might have been repelled by proving fraud, neglect, or any 
other circumstance which would have abated the weight of 
the, judgment. And if any thing, of that kind had appeared* 
the .force of it, as to the defendant, would have been greatly 
leaned. But what m^kes this case still plainer is, that de¬ 
fendant, by his plea, makes title under, and takes Upon* him¬ 
self to justify, their election; and therefore ought tope^ound 
by what has been transacted by them. And if this evidfeirice 
had been erroneously admitted, yet here are 1 rnatiy irfoiie 
issues found against him, to which no objection is nladfe; 
and being any of them sufficient to entitle the crown to a 
judgment of Ouster against defendant, there is no Colour to 
grant a new trial on this point. And for these reasons it was 
denied. 

But although a judgment of ouster against one,corporator, 
is admissible against another, deriving title, through lpm* ip 
is not conclusive*. J t .. d’t 


IX. Judgment. 

By stat. 9 A nn. c. 2D. s. 5. it is enacted and declared , <4 that 
in case any person, against whom any information, in dena¬ 
ture of a quo warranto, shall be exhibited in any of the said 
courts (141, shall be found or adjudged guilty of an usurpa¬ 
tion, or intrusion into, or unlawfully holding and executing 
any of the said offices or franchises, it shall be lawful for 
the said courts respectively, as well to give judgment of 
oustera against such person from any qf the said .cilice/} or 
franchises, as .to . tine such person for his usurping, 
of the §aid offices or franchises; .and.the said courts, resgf - 
lively, may . give. judgment, that..the relator shall-recQver#| 

c- Hii t4c. s 41598 . - *" 

~ i . —T ~ ?:" * •. -{ i'l'-. - .y rr -nj Taf fns*". -- r “—- 

,(U),jCourt qf Ring’s Bfench, you rts q£ ; sesiipus of counties pula, 
ti^p, or courts ^ gpnd t Be,5S»oi»)q'^ ’ 
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costs of such prosecution: and if judgment shall be given 

for the defendant, in $h£h intbrniation, he shall recover his, 

costs against such rdfetof; aucli costs to be levied in manner 

aforesaid. *'•** -■ 

* < , T 

In «1h information against defendant for exercising the 
office of- maj or of Pcnryn, if appeared, that by the lettfers 
patent of incorporation it was directed, that the mayor elect, 
before he should he admitted to execute his office, should 
take a corporal oath, before the last, iha^or, for the faithful 
execution of jiis office. The defendant plehded, that h£%as 
elected and duly sworn mayor,; and issue being taken in the 
replication;’ both as to his being elected and sworft, upon the 
trial, the jury found that he was elected, but that he was .hot 
sworn; and thereupon judgment of .ouster was given* in &'*!&. 
Upon writ of error* brought in D. I*, it was insisted, tha^'the. 
judgment was erroneous; for it appeared upon the record, 
that 'ms* right to the office was established by the verdict, 
vfhMi'fbund that he was elected; and yet, whilst thisjurlg- 
df blister stood, the plaintiff could not have the effect 
■ of/a tnandamus to be sWorn in, though the legality of his 
election was not disputed, and though no time was limited 
by the charter tbr his being sworn in, nor*was be hy law 
debarred from having such mandamus, although he acted 
before he was sworn in. Tor the defendant, in erroiyit was 
contended, that it being expressly required by the charter 
of incorporation, that the mayor elect should take the oath 
" Of Office, before he should be admitted to execute such office, 
it became necessary for the plaintiff, in order to make his 
Testification complete, to allege, that he did accordingly take 
such oath; and this allegation having been falsified by the 
verdict, the justification being entire, was destroyed, and he 
‘- was found to be an usurper, and consequently subject to 
the judgment of ouster, as being the only legal judgmept in 
this case. The judgment of the court of King’s Bench* was 
■affirmed (15). - 

5 { yln a subsequent term, viz. E. 11 Geo, Str. (525. Pender 
k&vitfg applied for a mandamus to sWfear him intb the office 
to which lie had been elected, the court refused to grant it, 
consequence of the judgment of ouster, which, according 
' ‘Opinion of Raymond, C. J. did away the Section, and, 
bought, that without a new election, since the judgment, 

vllPeflier. Str; ffS 2 . Lord ftayn^*‘x 'iT fcrb.’P. cilt. 

^'1447^.AJSitedperCoii3fti, Y : - - '■>$*■' : 1 > -,i J. : *7:'»T» l - 

(15) The judgment was affirmed without coats ;<the judges having 
delivered it u» their opinion,.that cqsts were not recoverable in this 
case. " •’ “ • ' " 




QUOWARRANTO. 


1003 


the party was not entitled to a mandamus. In this case. 
Lord Raymond, Powys, and. j^o^pcue, Js. concurred in tlie 
propriety of the absolute judgment of buster, which had been 
given in the former case, Raymond, C. J. observing, that 
he believed no precedent could shewn, where* the judg¬ 
ment was ever entered in apy other manner. And For- 
tescue, J. added, that a quo warranto was the king’s writ of 
'right, and as againstJthe crown -want of swearing in was as 
much as want of atf election f the jury, therefore, having 
found in effect, that', he had nO title to the office, it was of 
course, that he should be excluded frour it by tlie judgment 
of the court. He remarked also, that he had never heard of 
any other judgment, and that it was reasonable to exclude a 
Iverson who appeared to have no title. Reynolds, J. how¬ 
ever, expressed an opinion, that there ought properly to have 
been, a judgment of“.ouster quousque only, upon the, finding of 
' the jury, in the R. v. Pender.. And in a late case of R. v. 
Clarke, (2 East, 75.) who having been ilf sworn ip* had after¬ 
wards disclaimed upon an information filed against Hij^ for 
usurping the office, and though having submitted to a judg> 
meat of complete ouster, he was held to be concluded 'from 
setting up again his original right, yet Lord Kenyon inti¬ 
mated, that th&re might have been a judgment quousque only 
against him. The same point was again agitated in the R. 
v. Courtenay, H. 48 Geo. 3. 9 East, 240'. the court, Ijowever, 
being of opinion, that the defendant had been well elected 
and sworn in, were not required to pronounce any opinion 
as to the .nature of the judgment; but they said, that after 
diligent search, they could not find, upon the liles of the court, 
any precedent pf a judgment of ouster, quousque. 

In the case of the King v. Biddle, Str. 952. the defendant 
confessed an usurpation during part cf the time charged 
i in .the information, and from that time insisted op an elec- 
, tion. The prosecutor having entered up judgment of .ouster, 
the court ordered, that all the judgment, except that;of cu~ 
piatur pro fine, might be expunged, observing, that it would 
be hard that a subsequent good election should be done 
away, as it would be by the judgment of ouster. And they 
distinguished it from Pender’s case, where the party had 
been guilty of an usurpation during all the time charged in 
• the information* 


A quo warranto information has, pf late years, been con¬ 
sidered merely in the nature of a civil proceeding; and con¬ 
sequently the court will grant a new triaK. 

1 , f‘VC' . ' j ■ • . * . . ‘ , 
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CHAP. XXXIIJL 
REPLEVIN. 

I. In what Cases a Replevin may be maintained . 
11. Of the Proceedings in R(plevih at Common Law> 
and the Alterations made therein by Statute . 

HI. Of the Duty of the Sheriff in the Execution of 
the Replevin.—Of the Pledges.—Bond from 
the Parly Replevying.—Sureties under Slat. 

, 11 G. 2. c. 19. s. 23. 

# IV. Of claiming Property, and of the Writ de Pro - 
« prietate probanda . 

V. Of the Process for removing the Cause out of 
the inferior Coui f, and herein of the Writs of 
Pone t Recordari facias loquelam , and Accedas 
ad Curiam. 

VI. By whom a Replevin may be maintained. 

VII. Of the Declaration. 

VIII. Of the Pleadings : 

1. OJ Plea9 in Abatement , and herein of the Plea 

of Cepit in alio loco. 

2. General Issue. 

3. Of the Avowry and Cognisance: 

1. General Rules , <SfC. relating to the Avowry m 

2. Of the Avowry for Damage Feasant- 

Pleas in Bar—Escape through Defect 
of Fences—Right of Common—Tender 
of Amends. 

3. Of the Avowry for Rent Arrear—Pleas 

in Bar— Eviction—Non Dimisitr—Nan 
Tenuit—ftiens in Arrear—Tender of 
Arjreqrs* 
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4. Property. 

5 Statutes: 

1, Of Limitations, 

2. Of Set-off. 

IX. Of the Judgment: * 

1. For tHe Plaintiff, 

Q. For the Defendant. 

X. Of the Costs. 


I. In what Cases a Replevin maybe maintained. 

It is said, in 3 Bl. Com. 147. that a replevin is founded on 
a distress taken wrongfully and without sufficient cause. {1); 
whence it may be inferred that the learned commentator 
supposed that this remedy was confined to a taking by dis¬ 
tress. But, (as it was justly remarked by Lord Redesdale, 
Ch. in Shannon v. Shannon, 1 Sch. & Lef. 327.) this defini¬ 
tion of replevin is too narrow, and many old authorities 
wilt be found, in the books, of a replevin having been 
brought where there was not any distress (2). The writ. 


( 1 ) Although, generally speaking, wherever theie is a distflesfe, 
replevin imiy be maintained, vet this rule is not universally true; 
for it appears from R. v. Monk house, Str. 1184. that the court di¬ 
rected an attachment to be issued against an under-sherid’, for 
granting a replevin of goods distrained on a conviction for doer 
stealing. So a replevin will not lie upon a distress made lor a duty 
to the crown. 11. v. Oliver, Buub. 14. But where the plaintiff 
brought replevin for goods levied under a warrant of distress, for an 
assessment made by a special sessions under the highway act, 
13 G. 3. c. 78 . s. 47., on the ground of the piemises, for u,hich he 
was assessed, being situated without the township which was liable 
to repair the road; the court refused to set aside the proceedings. 
Fenton v. Boyle, Ftfb. 12 th, 1807 . C. B. 2 Bos. He Pul. N. R. JP 9 . 

(2) Rephgiare est , rent apud a Hum detent am , cant tone legitim A 
interpositd , redimere. Spelm. Gloss. 485. Quant les btens on 
chattels d'aucun sent prises , il avera per common ley mm breve hors 
de Chancery commandant, &e. Doct. Plac. Replevin, 3 l i. Replevin 
lies'of all goods and chattels unlawfully taken (.ouivn- * kbg. 
Replevin (A), A replevin is a, judicial,writ to the sheutt, com¬ 
plaining of an unjust taking and detention of goods und chattels. 
Gilb. Repl. 58, Note, by the learned rcpurteis of the Irish 
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8 was farther remarked by Lord Rcdcsdale, is founded on a 
TSifdng, and the right which the party from whom the goods 
are taken, has to have them restored to him, until the ques¬ 
tion of title to the goods is determined. The person who 
takes them may claim property in them; and if he does, the 
sheriff cannot deli\er the goods until that question is tried; 
but this claim of property can he made only where there has 
been a taking; and it appeared to him that the writ of reple- 
\m was calculated in such cases to supply the place of deti¬ 
nue or trover, and to prevent the party trom whom the goods 
n ere taken being put to those actions, except in cases where 
the other could show property. , 

A replevin lies for goods and chattels only*, hence it cannot 
be maintained for things affixed to the freehold. 

In a replevin for taking the goods and chattels’*, to wit, one 
lime-kiln, 6cc. of the plaintiff, to which there was an avowry 
fbr rent in arrear, the plaintiff m his plea in bar, said, that 
Ihe’ limekiln, before and at the said tunc, when, &c. was 
Affixed to the freehold of the piece or parcel of ground on 
which, &c. and as such was by law exempt from any distress 
for the arrears of rent in the avowr} mentioned, and ought 
not to have been distrained tor the same, &c. To this plea, 
the defendant demurred generally. After argument, the 
court were of opinion, that the plea m bar could not be 
supported, because it was a departure from the declara¬ 
tion. That the declaration, ticutmg the lime-kiln as a chat¬ 
tel, might possibly be true; because lime may be burnt in 
a portable ov< n, and the kiln need not therefore necessarily 
be affixed to the fuehoUl; but Ural as the plea in bar stated 
it to be affixed to the freehold, it was inconsistent with the 
dec laration. 


II. Of the Proceedings in Replevin at Common Law , 

and the Alterations made therein by Statute . 

At the common law c , the proceedings in replevin com¬ 
menced with suing out of the Court of Chancery a writ of 

a l Inst. 145 b. b Nihlet v. Smith, 4 T. R. 504. c a Inst. 140. 


Chancery Cases, temp* Ld. Redesdalf. See also Bull. N. P. B. 3. 
c. 4.-—“ Replevin may bejgrought ?« any cake where a man has had 
his goods taken from him by another.” See also 1 lust. 145. b. 
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replevin directed to the sheriff of the county where the 
distress was token. Generally, writs directed to the sheriff 
gave him a ministerial power only; but the writ of replevin 
was in the nature of a justicies, not returnable, and gave the 
sheriff a judicial authority to determine in the county court, 
the matter in question betweetV the parties. Thus distin¬ 
guished from other writs, it was called festbmm rtmedium, 
a speedy remedy; but, notwithstanding the advantage accru¬ 
ing to the subject from the circumstances of its being a justi- 
cial writ, it was frequently attended with so much delay as to 
require the interposition of the legislature. This delay arose 
from several causes: 1. From the necessity of an application 
to Chancery, when the distress was taken in a distant part of 
the kingdom. 

To obviate this inconvenience, it is provided by stat. 52 
H. 3. (commonly called the statute of Marlebridge) c. 81. 
that if the beasts (3) of any person are taken and unjustly de¬ 
tained, the sheriff, after complaint made to him, may djeiiver 
them without the hindrance or refusal of the person who shall 
have taken the beasts. 

To make this remedy more effectual, and to render the 
delivery of distresses more expeditious, it is enacted by stat. 
1 & 2 Ph. & Ma. c. 12. s, 3. that “ Every sheriff of shires, 
not being cities, or towns made shires, shall, at his first 
county day, or within two months next after he lias re¬ 
ceived his patent of office, appoint and proclaim, m the 
shire town, four deputies at the least, dwelling not above 
twelve miles one from the other, who shall have authority, in 
the sheriff’s name, to make replevins and delivery of dis¬ 
tresses, in such manner and form as the sheriffs may and 
ought to do. 

By force of the statute of Marlebridge* (52 11. 3. c. 21) 
the sheriff may hold plea in replevin by plaint of any value, 
and this plaint may be taken out of the county court' 1 , and 
replevin made immediately f (4). But it is incumbent on 

d Inst. lag. e Id. f 1 Inst, i is. b. 2 Inst. 139 . 


(3) The word in the statute is ** averia,” “ beasts,” hut it is 
usual for the sheriff to hold plea of replevin by plaint of other goods 
and chattels as well as cattle. 

( 4 ) This,position, which is to be found in 2 Inst. I3t). is not war¬ 
ranted by 41 Ediv. 4. 6G. there referred to. But it is said in Broke, 
Kepi. pi. 46; tp be the best opinion. The reason assigned for. it 
by Sir Edw. Coke isy*«« that it would militate against the'scope of 
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the sheriff to outer the plaint at the next county court, i.i 
order that it may appear on the rolls of the court. This sta¬ 
tute' does not extend to hundred courts. The hundred couit, 
winch derives its authority from the county court 5 , cannot 
prescribe to grant replevins by plaint by its steward out of 
court; for, at common law, the sheriff could only replevy by 
w lit in his county court. But this decision is to be confined 
to replevins in hundred courts, which courts are all ejusdem 
genei ih, and owe their jurisdiction to the common law, and 
docs not furnish a rule for replevins in other courts which 
owe then- origin and jurisd : ction to charters from the crown, 
and m which pleas of replevin upon plaint, and without writ, 
may he maintained 11 . 

The proceeding by replevin by plamt under the statute has 
superseded the replevin by writ. The observations, there¬ 
fore, made in this chapter, with respect to the method of pio- 
secuting replevin, must be undeistood with refer*nee to the 
replevin by plaint, except w here the proceeding by writ is 
expressly mentioned. 

* Another cause of delay at common law proceeded 
from the sheriffs not bein<> able to enter a liberty without 
a non onHttas , win re the distress was taken and impounded 
wnhtn am liberty which had return of writs, and the bailiff 
of sijeh libeity did not pay any regard to the warrant of the 
i hoi ;ff. The st tutc ot Marlebndge has removed the neces- 
tilv of mi wig out the nun nmittas, but still the sheriff must 
make a warrant to the bailiff of the liberty before he can 
enter. 

.*C The same cause of delay as that Iasi-mentioned was 
experienced in cases where the distress though not taken 
within a liberty, yet was impounded within it. By force of 
the statute of Marlebridge, tnc sheriff may in this case enter 
the liberty immediately, even without previously issuing a 
warrant. 


g Hsllet v Bjit, s Mod jtg Ld.Raym.. h Wilson v. Hobday, 4 Maule & Sri 
318. Cat til. 382. Salk. 580 Skinner, wyn, 120. 

0/4. S. C. 


the statute, that the owner of the bea«ts should be deprived of the 
me of them, until the day on which the county court is holden.” 
The same doctrine is laid down in 1 Inst. 145; b. 



REPLEVIN. 


1099 


III. Of the Duty of the Sheriff "in the Execution of 
the fieplevin-—Of the Pledges—Bond from the 
Party replevying—Sureties tinder the Slat. 
11 G. 2. c. 19. s. 25. 

■'.At the commencement of a suit, it was the duty of tlm 
sheriff at the common law, in all actions, to take from the 
plaintiff pledges for the prosecution of his suit. This duty 
was the same in replevin; but as these pledges were only 
answerable for the amerciament to the king, pro jalso eta - 
wore, if the plaintiff did not. prevail in the suit, thgy were 
found insufficient for the security of the defendant in reple¬ 
vin, inasmuch as if the party distrained upon, either sold or 
eloigned the distress after the, replevy, the defendant was 
wholly prevented from reaping any advantage from an 
award of a return. To remedy this mischief the stat. 
Westm. 2. (13 Ed. 1.) c. 2. requires the sheriff, before .he 
makes deliverance of the distress, to take from the plaintiff 
not only pledges for the prosecution of the suit, but also for 
the return of the beasts, if a return be awarded. And if the 
sheriff take pledges in; any other manner, he is to answer for 
the price of the cattle to the distrainors; and if the bailiff has 
not wherewith to make restitution, it is to be made by his 
superior. 

The course pursued by sheriffs, or other officers making 
replevins, in carrying into effect the provisions of this statute, 
does not appear to have been uniform. Two different me¬ 
thods have been adopted by them for the protection of the 
defendant. The lirst method has been to take a bond from 
the pledges conditioned for the appearance of the parly reple¬ 
vying at the next county court 1 , for his prosecuting his suit 
with effect, and making return of the distress, if return should 
be adjudged. In taking this security*, the sheriff has been 
considered as pursuing the directions of the statute; for 
the word pledges has been lrolden to be synonimous with 
sureties. 

The other method has been to take a bond from the party 
replevying (o ); the condition of which is similar to the 

i' Dalton's Shff. 439 . k Ld. Ray id. sj9. 1.utw. < 187 . Dal ton’s Sliff. 438. 


• (5) I have not been able to discover the origin or lirst intro¬ 
duction of these securities, and, consequently, I cannot ascertain 
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' former, viz. that th^?pbligor will appear at the next county 
’ %®tirt, and then and^here prosecute his suit with effect, an<l 
. also that he will make return of the beasts, if return thereof 
be adjudged by law (6), .' 

Although the statute of Westra. 2d. c. 2. is entirely silent 
as to a bond from the party replevying, yet it has been decided 
that bonds of this kind are lawful 1 , and if the condition be not 
performed, an action may be brought on them. 

It does not appear that the sum in which these securities, 
viz. the bond from the pledges, or the bond from the party 
replevying, should be taken, has ever been ascertained. To 
provide, therefore, a more effectual security for defendants, 
by fixing the responsibility of the sureties, and to prevent 
vexatious replevins in cases of distress for rent arrear , it is 
enacted by stat. 11 G. 2. c. 19. s. 23, “ that sheriffs, and 
, other officers having authority to grant replevins, shall (7), 
•in^yeryReplevin of distress for rent, before any deliverance 
‘dfibiiS distress, take in their own names from the plaintiff and 
te&pdpsible persons, as sureties, a bond in double the. 
Hurtle of the goons, ‘conditioned for prosecuting the suit with 
effect, "and without delay, and for duly returning the dis¬ 
tress in cast* a return shall be awarded.” The statute then 
proceeds to authorise the sheriff or other officer to assign 
such bond -to the, avowant, or |>erson making cognisance, 
who may maintain an action upon it in the superior courts®, 

1 Blackett v. CVUfcop, 1 L<I. Raym. in Dias v. Fireman, 5 T. R. igs. 

, ! ? 27Pi*?, i, 1 


Vwkfeli is the most ancient. The usage has beeu not to take both 
securities at the same time, hot the sheriff has exercised his discre¬ 
tion in taking cither one or the other, as seemed most convenient. 
The bond from the party replevying has, 1 believe, been most ge¬ 
nerally adopted. 

(6) “ In all replevin bonds there are' several independent; con¬ 
ditions ; one to prosecute, another to return the goods replevied, 
and a third to indemnify the sheriff; and a breach may be assigned 
upon any of these distinct conditions.” Per Lee, C. J. delivering 
the opinion of the court in Morgan v. Griffith, M. 14 G. 2. B.R. 
7 Mod, 380. Leach’s ed. Or the breach may be assigned thus: 
** that defendant did not prosecute his suit with effect, an«i hath 
< not made return.” Phillips v. Price, ,3 Maule & Selwyn, 180. 

(7} .If the sheriff or other officer neglect to take a bond, accord¬ 
ing to the directions of this statute, this courts wiU not grant,an 
attachment against him, such negligence not being an, abuse of any 
process of the j courts. ^ Twells v. Colville, WiUes 4 375. &. v. Le^is, 

Q T. R* 617. - • -i ; 
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in the event of its being forfeited. Both avowant and person, 
making cognizance may take an assignment of the bond, and 
sue jointly on it n . In this action, if the declaration state that 
the plaintiff, as bailiff of one J. S. distrained, kc. it. is sufficient, 
without stating that the plaintiff, at the time of the assign¬ 
ment of the bond, was either avowant or person making cog¬ 
nisance in the suit in replevin 0 . Although the bond he exe¬ 
cuted by one of the sureties only^ it is still available by the 
sheriffs against such surety?. 

' In Chapman v. Butcher, Carth. 248. the plaintiff in re¬ 
plevin had given a bond to the bailiffs of the borough of 
New Windsor, conditioned to prosecute his suit with effect 
In the court of record of that borough, and to make return, 
if return should be adjudged by law. A replevin was 
brought in the borough court, and judgment given for the 
defendant, which was afterwards reversed in the Court pf 
King’s Bench, on error, and a new judgment was, given 
that the plaint should abate, and that the defendant should 
have a return. An action was brought on the bond, and,, it 
was holden a lawful bowl, and the court sdid , that it wq&tfie 
common course to take suck bonds. With respect to the con¬ 
dition, it was determined, that it was not confined to a 
prosecution in the,court Of Windsor, but extended to the 
prosecution of a writ of.error in the King’s Bench, for that 
was part of the suit commenced below; and by the words, 
* k if a return should be adjudged by law,” the condition was 
not confined to the judgment of any particular court (8), for 
which reasons the court gave judgment for the bailiff’s, the 
obligees. 

So where the condition of the replevin bond was to appear 
in the county court* 1 , and then and there to prosecute with 
effect; it was holden,,that the words then and there related 
to so much of the prosecution as should be in the county 

n Phillips v. Price, 3 M. & S. ISO. p Austen v. Hayward, 2 Marsh. 3 .V 2 . 

o Dias v. Freeman, 5 T. R.'ig.,. q Vaughan v. Morns, Ca. Temp. 

liardw. J37. 


(8) f< To prosecute with effect, the plaintiff must not only pro- 
ceed'to a decision of the suit, but must have success in it, or he does 
uothuig; anti it is not a completion of the condition to have levied 
a plttint in the ebunty court; for "the words extend to all the pro¬ 
ceedings, from the .Urtginal to the conclusion of the action, as well 
in the cotirfe.betdwtt» A n the superior court, by re. fa. to. which is 
the iase i& €fartb. 'Vi#?' Per Lee, C. Ji delivering the opinion of 
the court in Morgan v. Griffith, ^ Mod. 380. Leach’s cd* 
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court, but that theyhdid not restrain it, and that the bond 
was forfeited, the plaintiff having been nonsuited in the 
superior court, to which the cause had been removed. 

Plaintiff in replevin having given a bond to prosecute his 
suit with effect r , levied a plaint against the defendant, who 
obtained an injunction to stay proceedings until a certain 
day, on which the plaintiff in replevin died; it was. adjudged, 
that the plaintiff had prosecuted his suit with effect, there 
not having been either a nonsuit or a verdict against him; 
and Holt, C. J. compared it to the case of a. recognisance oil 
a writ of error, which, was to prosecute with effect; there, 
if the plaintiff was not nonsuit, nor the judgment affirmed, 
the recognizance was not forfeited- 

It is sufficient to plead that the party did appear at the next 
county court, and there prosecuted the suit according to the 
form and effect of the condition, and that that suit is still de- 
' pendthg and undetermined*. ! 

: tn an action brought by the assignee of a replevin bond'. 
White it did not appear on the face of the declaration, that 
the plaintiff was the avowant, or person making cognisance, 
the court referred to the replevin suit, which was of record 
in the same court, for the purpose of ascertaining the fact, 
the declaration concluding prout patet per recordum. 

The breach assigned in the declaration ought to pursue 
the condition of the bond, but it is not necessary that it 
should extend any further". 

The sureties are liable only to the amount of the penalty 
' in the bond, and costs of suit on the bond*. They will not 
be discharged by time being given to the plaintiff in replevin*. 

When the defendant has obtained judgment for a return, 
if the sheriff return to the writ de felorrte habendo , that the 
cattle are eloigned, the defendant may, if the sheriff has 
not taken any pledges 1 , or, what amounis to the same, thing, 
has taken such as are insufficient*, immediately, without 
any previous proceedings (9), commence an action on the 


r D. of Ormond v. Bicrly, Cartii. 6 19 . 
and 12 Mod. 380. 

s Brarkcnbury v. Pell, 12 East, r.sr,. 
t Barker v. Horton, C. 15. 17 Geo. j. 

Wslles, 4 tio. 
n 5 T. It. ip5. 

x IKIford v. Alger, 1 Taunt, R. 21 3. 


y Moore v. Bow maker, 2 MarAi. si* 
$ Taunt. 3/9 S. C. 
z Moyscr v. (tray, Cro. Car. 448 , 
Anon. Sir (V. Jones, 278 . 
a Rouse v.Patterson, lOViu. 3fl& 4110 . 
7 Mod, 387, Leach’s ed. Bull. ij. 1\ 
Go. S. C. 


•- .... . ’ 

(!)) Formerly, wjiere the sheriff had taken insufficient pledges; * 
it tvas the practice to proceed in the first instance by scire facias 
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rasc h (10) against the -sheriff; in which action (since the 
11 Geo. 2. c. 19. s. 23.,) in cases of a distress for rent 
arrear, three different resolutions have taken place with re- 
speet to the extent of the sheriff’s liability. Tw first case c 
decided, that the statute 11 Geo. 2. c. Iff. s. -23. had not 
enlarged the responsibility of the sheriff, and that the value 
of the goods distrained ought to be the measure of the da¬ 
mages against him, as it was under the" sfol. Westm. 2. 
(13 Edw. 1.) c. 2. In the second c$se d , it was resolved, 
that as the proceeding against tfie sheriff was an action on 
the case for a culpable neglect of duty, the plaintiff was en¬ 
titled to recover a full compensation for. the injury sustained 
by him in consequence of that neglect,, although such com¬ 
pensation exceeded double the value of the goods distrained 
(11); but in the third and last determination* it was hbtdeii, 
that the sheriff should not be liable any farther' than the 
sureties would have been, if he had'done his duty, and taken 
a bond, and they had been sufficient; and that, as the re¬ 
sponsibility of the sureties was limited by the statute to 
double .the value of the goods distrained, that sum ought to 
be the measure of the damages. 

O 

b This method of proceeding against c Yea v. Lethbridge, 4 T. R. 433. 
the sheriff was settled, after much d Coiicaiicii v, Lethbridge, H. Bl. 
debate, in Rouse v. Patterson. 3o. 

e lUans v. Cratidcr, j H. li). U 47 . 


against the pledges. A detailed account of this method is given in 
tin* 1st. vol. of Serjt. Wras, ed. of Saunders, p. 1 93. a. 11 . (3), and 
Ciilb. Repl.cap. 2. s. VII. 4. 

(10) In this action, some evidence must be given by the plain¬ 
tiff of the insufficiency of the pledges, but very slight evidence is 
sufficient to throw the burthen of proof on the sheriff. Saunders v. 
Darling, Middx. Sittings, Trim 1U Geo. 3. C. B. Hull. N. P. (io. 

(11) The damages given by the jury in this ca.se were 100/. 

The rent in arrear was - 10 10 0 

The costs of the replevin suit 84 0 0 

Expense of de rctorno habendo 5 0 0 

90 10 0 

The value of the goods was 22/. 4s.; and the penalty of the bond 
was 50/.—The court permitted the verdict to be euternl lor the 
whole sum (100/.) found by the jury. ln’Pattison v. Prowse, the 
damages given by thy. jury, for which judgment wa> entered, were 
made up of the costs of the replevin suit, and the rent in arrear, but 
there the value of the goods was more than the sum for which the 
judgment was entered. 
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. In Richards v. Acton, 2 Bl. Rep. 1220. the Court of Com¬ 
mon Pleas, on a, summary application, made a rule on the 
sheriff, under-sheriff, and the replevin clerk, who had refused 
to discover the names of the pledges taken on granting the 
replevin, to pay to the defendant in replevin the damages (1*2) 
and costs recovered by him. 

Qn ; an application to the Court of C. B. f for a rule to shew 
cause why the officer of the-court below should not pay the 
costs recovered by the defendant in replevin, on account of 
the insufficiency of the pledges,taken by him de rctorno ha- 
hetnlo , the court refused to grant the rule; observing, that the 
defendant’s remedy was by action, there not having been any 
cause, in the court at the time when the replevin bond was 
taken. 


1 V, Of claiming Property, and of the Writ de Pro - 
' prietate probanda. 


If the defendant claims property g , the sheriff's power to 
re deliver the beasts is suspended, and the plaintiff must sue 
out a writ de proprie.tale probanda, or of proving property, 
because questions of property cannot be determined in the 
county court without, the king’s writ. 

On the. purchasing the writ, de proprictale probanda , an in¬ 
quest of office i*4 holden; and if on such inquest the pro¬ 
perty be found for the plaintiff, the sheriff is to make deli¬ 
verance ; but if it be found for the defendant, the replevin 
by plaint is determined, and the sheriff* cannot proceed any 
farther: yet the plaintiff* may bring a new replevin by writ; 
for what is done on the plaint will not operate as a bar, be¬ 
cause it is not connected with the proceeding by writ. 

f TfflPfyman v.Gildart, 1 Bos. & Pul. g l Inst 145. b. 

N. It. ”9-’. 


(12) Nothing was said in this case respecting the quantum at 
damages; but it is conceived, that since the case of Evans v. Bran¬ 
ds, if a similar application should be made, the court would not 
compel the sheriff, or other officer granting replevin, to pay more 
tlrnn double the valw? of the goods distrained. 
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Property must be claimed by the defendant in person*; 
it cannot be claimed by his bailiff or servant. A bailiff can¬ 
not claim property below, because being only servant to 
another, in whose right he has taken the goods, he cannot say 
that they are his own; but the bailiff above may plead pro¬ 
perty in a stranger, for this is a sufficient reason to excuse 
him from damages, since ho has not taken the plaintiff's 
goods from him. 


V. Of the Process for removing the Cause out of the 
inferior Court; and herein of llie Writs of Pone » 
Recordari facias locjuelam t and Accedas ad 
Curiam . 

Four different forms of writs arc prescribed by law for 
the removal of the proceedings in replevin out of an inferior 
into a superior court; 

1. The writ of pone at common law. 

2. The writ of pone under the statute of Westminster the 
2d (13 Edw. 1.) c. 2. 

3. The writ of recordari facias loquelum, 

4. The writ of accedas ad curiam. 


1. Of the writ of Pone at Common Law. 

When the proceedings in the county court were insti¬ 
tuted by writ out of chancery, and the plaintiff was desirous 
of removing them, this was the proper form of writ for 
that purpose; but the proceeding in replevin by writ hav¬ 
ing fallen into disuse* the writ of pone has consequently 
shared the same fate; it will not be necessary, therefore, to 
trouble the reader with an explanation of it. The different 
forms of this writ, as adapted to a removal into the Courts of 
King’s Bench and Common Pleas will be found in F. N. B. 
69, M. 

h l lost. 145. b. 


VOJ.. If. 


CS G 
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2. Of the Writ of Pone under the Stat. Westm. Qd. 

A t the common law, where the lord avowed taking tlie 
distress for services or customs, if the plaintiff disavowed the 
tenure, and disclaimed holding of the avowant, the inferior 
court had not any farther cognisance of the suit, and the pro¬ 
ceeding there was stayed; because the disclaimer brought 
the freehold in question, which the county court, not being a 
court of record,,had not any authority to try. This inconve¬ 
nience was remedied by the stat. Westm. 2. (13 Ed. 1. e. ‘2.) 
which gave the avowant in this ce.sc the writ of pone to re¬ 
move the proceedings into the king’s courts. It appears from 
the preamble, that the avowant is entitled to tins writ of 
pone, as well where the proceedings are instituted in the in¬ 
ferior court by plaint , as where they are commenced by writ 
out of chancery. There is otic passage in this statute which 
is worthy of remaik, because it may be inferred from it, that 
before this statute the defendant in replevin could not remove 
the proceedings but of the inferioi court (lo). The words 
* a re these: * 


JSer jicr islud statu turn derogatin' Iasi commnni usitatce , 
rood non pennisit a!/:/nod placitum poni coram justiciariis ad 
petitionem defend t nt>s ; quia licet pri nth facie vidcatur tenens 
actor, el dominus defaniens, ha hi to tumcn respect a ad hoc quod 
domlous distrinxit , et sequituv pro scrcitiis el consuetudinibus 
silii aretro existenlibus, rtnlitur apparebit potius actor, sire 
querens, quam defendens. 


3. Of the Writ of Recnrdari facias loquefam . 

This form of writ is adapted to the removal of the proceed¬ 
ings in replevin l , when they have been instituted in the 
county court by plaint, and not by writ; and as the method 
of suing by plaint lias superseded the ancient method of pro¬ 
ceeding by writ, the record mi facias foque/am is the writ 
now in geueial list*. By this writ the sheriff is commanded 
to record the plaint, and, when recorded, to return it into the 
King’s Bench or Common Pleas, at a iixed day, on which 
the parties are to attend in court This being done, the su¬ 
perior courts have authority to proceed. 

i F. N. II. 70. B. 


(13) I am aware that Sir Edw. Coke has given a different expla¬ 
nation of this passage in the ^d Inst. p. 339, hut his explanation 
soLius to be at variance with the context. 
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\V!ion the record is removed*, and the parly declares in 
bunco, till* plaint is determined. Hence advantage cannot he 
taken of a variance between the plaint and the declaration in 
the superior court. 

By virtue of the writ of rc. fa. la. the plaint may he re¬ 
moved either by the plaintiff or defendant; but the defendant 
must allege in the writ some cause of removal; this allega¬ 
tion 1 , however, is not a material point of the writ, and the 
defendant may avow or justify the taking and detention on 
other grounds. 

I he delivery ol the re. fa. h. to the clerk of a county 
court, after interlocutory and before final judgment, is a bar 
to any farther proceeding in that court. 

I he ofliccr of the inferior court cannot refuse paying obe¬ 
dience to the writ 1 ", under pretence of his fees not having 
been paid, because lic inay bring an action for such fees. 

#■ 

4. Of the Writ of A.ccedas ad Curiam. 

This writ is only a species of re. fa. lo. adapted to the re¬ 
moval of replevins, sued by plaint in the Lord's Court. It 
derives its name from the language of the writ, “ accedas ad 
curiam W.de C. ct in ill'] plena curia record art facias lotjttr- 
lam , qmc cat in eddem curia sine bred nostro." dr. See the 
form of this writ in Gilb. Repl. 1-la. ed. 17»7. 

N. If the writ of removal is made returnable on the first 
return of the term", it is incumbent on the plaintiff to declare 
in the superior court within four days before t.u: end of that 
term; otherwise the defendant (although he has not ap¬ 
peared) will be entitled to an imparlance. 


VI. By whom a Replevin may he maintained. 

To maintain replevin, the plain! iff ought to have either an 
absolute or special property 0 in lhe goods in question vested 

k Hargrvavc v. Arden. Cm. EH*. 54.1. u Thompson v. .loi dan, Bos. & Put 
1 10 fill. 2 Avowry, 213. 20 Jill 3 . 1 : 17 . 

Avowry, 130. o Bro. Ilrpl. pi. «. 20 . 

fci Bevuft G Prolliesk, g Burr. 1 151. 


O G ‘i 
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in him at the time of the taking (14): A mere possessory 
right is not sufficient*. 

If the goods of a feme sole are taken, and she marries, the 
husband alone may (15) sue the replevin; because the pro¬ 
perty is transferred by the marriage, and vested absolutely in 
the husband, so that he may release it; and, consequently, 
he may have an action in his own name to bring back the 
property q . 

If the goods are taken after marriage, husband and wife 
buglit not to join in the replevin; but if they do join in the 
action, and after verdict a motion is made on this ground in 
arrest of judgment, it will be presumed that the husband and 
wife were jointly possessed of the goods before marriage, and 
that the goods were taken before marriage, in which case the 
husband and wife might join'. 

Executors may maintain replevin for the goods of the tes¬ 
tator taken in his life-time*. 

, >■ < 

Parties who have a joint interest in the distress may join in 
the replevin 1 , but where the interest in the goods taken is, 
several", there ought to be several replevins. 


VII. Of the Declaration. 

Venue. —Tun venue must be laid in the county in which 
the distress was lakeu. 

Locus m <vio. —The place in which the distress was taken, 
technically termed the locus in (fitu, as well as the vill or parish, 
must be name*I in the declaration; because the right of qap- 

p Per i nr in Ttmplrtiiaii v. Case, 10 s Bro. ltepl. pi. 59 . ' ^ 

Mud. ar», t :i II. .1. i(i. a. 1 lnat. 145 . b. 

tj F-N.B.i>9<K. «* Bro. Abr. Kepi. pi. 12. 

1 Bourn et Ux.v. Mattairc, Ca.Temp. 

Hard w. 1 iy.‘ 


(14) There are two kinds of property, a general property which 
every absolute owper has, and a special property, as goods pledged 
or taken to manure his lauds, or the like, and of both these a re¬ 
plevin lies, 145. b. * 

(16} Or thedmtband an<l wife may join. Agreed by Lord Hard- 
vh.ekL*, C. .T., in Bourn v. Mattuire, Ca» Temp. Hardw. 1 IP. 
ante. p. 2S0. n. (23). 
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tion may turn on the place, and the freehold may come in 
question *. 

If the locus in quo be not named, the defendant may take 
advantage of the omission by special demurrer*, but if he 
plead over, the defect is cured*. 

This obligation on the plaintiff' to name the locus in quo, 
has, from the supposed difficulty of ascertaining it in all 
cases, been frequently considered as a great hardship. If. 
must be admitted, that if the law required the plaint,iff to 
name the place, where the distress was first taken, such a 
rule might deserve censure; but the law does not require 
such strictness ; it being sufficient for the plaintiff’ to name 
that place in which he finds the defendant in possession of 
the distress*; for the law considers the distress as wrongfully 
taken in every place in which the defendant may have it in 
his custody (1(1). 

Hence where the plaintiff declared of a taking in A.\ and 
the defendant, pleaded non cepit modo et forma, the plaintiff* 
having proved that he found the cattle in the possession of 
the defendant in A., it was adjudged sufficient, although the 
defendant proved, that he first took them in B., and was only 
driving them through A. to the pound (1?). 

x aH.fi. ] 4 . a. the judgment of the court in Hob. 

y Ward v. La vile, (to. Eliss. 89 O. ifi.and I Browul. 176 . 

Moor, 678 . S. C. under tlie name of z Bullythorp v. Turner, Willes, 476 . 

Ward v. I.akiu. See also Read uud and per Bridgman, C ] Suit', in. 

Hawke's case, the arguments in a Per Chambre,,!., 2 Bos. Bui 481. 

which are reported in Godb.186. and b Walton v. Kersop, 3 Wils. 354. 


( 16 ) If the distress be taken in one county, and carried into an¬ 
other, the plaintiff’ may have replevin in either county, because it 
is a caption in every county into which the distress is taken by the 
defendant. F. N. B. 6 y. I. Doct. Pla. 315. See also Bro. Rcpl. 
pi. 63. 

(17) If the defendant never had the goods in the place named in 
the declaration, non cepit modo et forma seems a proper plea, where 
the defendant does not seek a return. 

The plaintiff declared for taking guns in quodam loco vocat. the 
Minories; the defendant pleaded non cepit modo et forma. At the 
trial the plaintiff proved the taking at a place in Surrey, upon 
which it was objected, that he had failed iu proving his issue ; to 
which Pratt, C. J., assented, observing, that where the defendant 
does not insist on a return, he may plead non cepit tnodo ct forma , 
and prove the taking to be at another place; the plaintiff was non¬ 
suited. Johnson v. Wollyer, Str. 607. 
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If the replevin be brought in an inferior court, the locus 
in quo must be alleged to be within the jurisdiction of the 
court'. 

With respect to the description of the goods taken 11 , it is 
stated in some of rite books as a rule, that the goods must be 
described in the'declaration with such certainty, that the 
sheriff may make re-deliverance of them. 

The following cases contain all the learning on this sub¬ 
ject: 

Replevin for taking hona ct catalla sua°, viz. quondam par¬ 
cel! Ihdui et. quondam parcel!' papyri ipsius nucnmlis; the 
defendant avowed the taking as a distress for rent arrear. 
Verdict for the plaintiff" with entire damages. It was ob¬ 
jected, in arrest of judgment, that quoudeut para IV papyri 
et lintci" was too general and uncertain a descrip:ion; and 
although it might be well enough in trover and i respvs, yet 
it was ill in replevin; because it was uut a sunk ‘.nut dove- 
tion to the jury i.i assessing the d;iiii;igvs, me to ilie d.cidV 
in re-dvlivei/'g the gwis: ini; h i l-.er, C. ,J , obser* ed, that 
although 1 he declaration would h«ve beui ill on den stirrer, 
yet the pleadings ha l supplied the defect; berms,* the de¬ 
fendant having avowed the taking, ho had thereby admitted 
that he knew what the roods were, and consequently, both 
parties agreeing on this point, the only question was, w ho 
should have them. He added, that it would not be of any 
advantage to the del aidant to have the goods particularized; 
because, if the tike nod' should demand a 00 reams of orncr. 
and prtwe that the dJe. daut had wrongfully taken one only, 
yet he waul 1 be entitled to recover, agreeably to the rule, 
tint in action.-* at torts, it is sufficient for the plaintiff" to 
prove par; only of ha declaration ; and as to the necessity of 
an exact description of the goods on account.of the re-deli- 
very by .'he .dieriff" upon the return’ hubend', he observed, that 
the sic. riff' might require J lie defendant to shew him the goods 
(18), and that it was a good return for the sheriff" to make, 
“ that no person came on the part of the defendant to shew 


c Quart*** v. Searie, Cro. ,Ta<\ 0.;. 

U Sop l)*>lif*r's Mid Prim*, 0.5.1. 
c Kempstcr v. JicJsoti, 1'ascl*. 13 Ann. 


4 ,Bnc, Abr* :is7. rip'«l and recog¬ 
nise! in T5c r;i v >Tuttaire,Ca. Teqip. 
Hardw. 1 J 1 . 


(13) This argument has frequently been urged, when exceptions 
in a.- rest of judgment have been rr.aHe in actions of ejectment, for 
uncertainty of description in the declaration. See Peatman v. Mor¬ 
gan, Cro. Eliz. 4 Go, * 
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him the ^oods,” and that such a return might be found in 
Ra stall's Entries, and Dalton’s Sheriff, c. 73. 

So where in replevin for talcing fourteen skimmers and 
ladles f , and three pots and covers, an exception was taken, 
after verdict, in arrest of judgment, to the declaration, for 
uncertainty in the description, in not expressing how many 
of each sort were taken f the court, adopting the reasons of 
Parker, C. J., in the preceding case, were of opinion, that 
the declaration was sufficient, and gave judgment for the 
plaintiff 


YU!. Of the Pleadings: 

1. Of Pleas in Abatement , and herein of the Plea of Ce- 

pit in alio Loco. 

2. General Issue. 

3. Of the Avowry and Cognisance: 

1. General Rules , §c. relating to the Avowry. 

2. Of the Avowry for Damage feasant—Pleas in 

Bar—Escape through Defect of Pences—Right 
of Common—Tender of Amends. 

3. Of the Avowry fur Rent Arrear-—Pleas in Par — 

Eviction—Non Dimisit — Non Tamil—iliens 
in Arrear—Tender of Arrears. 

4. Property. 

5. Statutes: 

1. Of Limitations. 

2. Of Set-off. 


\ t Of Pleas in Abatement, and herein of the Plea of Cepil 

in alio Loco. 

There is a difference between picas in abatement in re¬ 
plevin, and in other actions arising from the peculiar nature 
of the proceedings in?replevin. In other actions, as actions 
of assumpsit, debt, or trespass, the plaintiff is not put in 

f Bern v. JYIattaire, Ca. Temp. Ilardar. 134. 
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possession* of any thing until after judgment and eXedutioti 
thereon; as soon,, therefore, as the writ or count is quashed, 
by a judgment tor the defendant, on a plea in abatement, 
the defendant,, is thereby restored to the same situation in 
which he Was before the,action was brought i but in reple¬ 
vin the mere quashing the writ or count does not afford the 
defendapf complete redress, the^plaintiif being in posses¬ 
sion' of the defendant’s goods by previous delivery from the 
sheriff. To remedy this inconvenience, and to entitle him¬ 
self to a return of the distress, the defendant must, to a plea 
of abatement in replevin, subjoin a suggestion in the nature 
of an avowry or cognisance. As this suggestion, however, 
is merely for the purpose of a return, the,matter of it is not 
traversable*. 

To the plea of cepit in alio loco* 1 , the defendant must 
add a suggestion of this kind, if he seeks a return. 

Of the Plea of Cepit in alio Loco . 

The defendant pleaded cepit in alio loco 1 , and prayed judg¬ 
ment of the court, and that the count he quashed. On de¬ 
murrer, the question was, whether the plea ought not to have 
prayed judgment of the writ; but it was insisted, that the 
pJaee being mentioned in the count.onlv, and not in the writ, 
the exception was properly taken to the count, where the 
fault .was. The court gave judgment for the plaintiff, being 
of opinion that the conclusion was good. 

Biit though this plea properly concludes with a prayer of 
judgment of the count, or declaration, yet in a case k where 
to replevin for taking the plaintiff’s goods, at the parish of 
St. Mary-le-Bow, in the ward of Cheap, in London, the de¬ 
fendant in his pica prayed judgment of the declaration, be¬ 
cause he took the goods in the parish of St. Martin, Ludgate 
Without, in the ward of Farringdon Without, in London, in 
a certain dwelling-house there, called the White Swan, with¬ 
out this, that he took them at the parish of St. Mary-le-Bow:; 
in the ward of Cheap, and this he is ready to verify; where¬ 
fore he prays judgment of the declaration, and added a sug¬ 
gestion’ in the nature of an avowry for a return; it was 
holden, that the plea of the defendant was a plea in bar, and 
not a plea in abatement, for the following reasons; 1st, be¬ 
cause the place in.replevin is of the essence of the action, 
otherwise the defehdant in replevin could not demur for want 

g Foot's case,03. WiHes, 475 . i Docket v. Booth, B. R. E. 1 C. 2. 
b Bro. Rep!, pi. 45. vfnou. Salk. 94. MSS. 

k Ballythorpe v. Turner, WilWs, 4 73* 
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et* certain place in the declaration; SdLy, because in a plea 
in abatement, an objection cannot be made for any defect in 
the declaration; in support of this reason, Hastrop v. Hast¬ 
ings, Salk. 212. was cited; 3dly, because, upon, inquiring of 
the officers in the Court of Common Pleas and in ’the King’s 
Bench, it was not found that an affidavit,had ever been made 
of the truth of this plea, as is required in pleas in abatement 
by stat. 4 & 5 Ann. c. lfi.; nor were defendants obliged to 
put in such pleas within the first four days of the term, as 

E leas in abatement must be by the course of the court; 4thly, 
ecause it appeared by the manner of pleading these pleas, 
and the judgment given upon them, that they had always 
been considered as picas in bar 1 ; lastly, because whoever 
pleads a plea in abatement must shew that the plaintiff can 
have a better writ, whereas he cannot have a better writ in 
the present case; for it is in the usual form, as appears by 
the register, fo. 81. and Glanvillc, 1. 12. c. 12. 

2. The General Issue, 

The general issue in replevin is “ non cepit” by which 
the property is admitted, to be in the plaintiff, and the cap¬ 
tion only put in issue. 

3. Of the Avowry and Cognisance : 

1. General Rules, &;c. relating to the Avowry$ 

2. Of the Avowry for Damage feasant—Pleas 
in Bar—Escape through Defect of Fences — 
Right of Common—Tender of Amends, 

3. Of the^ Avowry for Rent Arrear — Pleas 
in Bar — Eviction — Non Dim is it — Non 
Ten nit — Riens in Arrear—Tender of Ar¬ 
rears, 

1. General Rules , Sfc, relating to the Avowry .—The avow* 
ty or cognisance, which is in the nature of a declaration, 
ought to contaiu sufficient matter, upon which the avowant, 
or person making cognisance, may have judgment for a return 
(19). But if the avowry, &e. be defective in form, or if cir- 

1 i Hast. Eutr.355. pi. 4,5. 55(). pi. 7 . Thumps. Ent. 274 . pi. 1 1 . Clift’s Entr.644. 


( 19 ) “ In replevin, because the avowant ib to have a return, he 
ought to make a good title in omnibus Per cur. Goodman v. 
Ayfi«»-*Yelv. 148. 



1114 


REPLEVIN. 


cumskmce of time, place, &p. Should be omitted, such omis¬ 
sion may bo helped by the plea of the adverse party; other¬ 
wise it is of a defect in substance 01 * ■ l 1 he avowry", &c. must, 
answer every material part of the declaration; hence if the 
plaintiff alleges a taking in two places, and the defendant 
avow s as lo one only, it is a discontinuance. So if the decla¬ 
ration be "for faking goods 0 , chattels, and beasts, and the 
avowry is confined to the taking- the beasts only, it will be 
bad on demurrer. 

' By tint. 4 Ann. c. lb*, s. 4. any defendant in any action, or 
any plaintiff iu replevin, in any court of record, may, with 
leave of the conrl, plead as many several matters thereto as 
lie shall think necessary for his .leu me. 

V 

An Hvmvael is a defendant witiun t>m meaning of this 
section, and may plead scvcial-avowries with !ea\- of the 
court (-20). 

In replevin for bd ing caflle p , the defendant made cogni¬ 
sance as I'mldi lo AS.; (lie plaiutifl trgvtis«.i the defend¬ 
ant bei/.„ i'n.iiiif to j. S. (hi den.unvr, after armnnent, 
it u*.:s h'.dden, tnat flic frnvep-e was ^.ell od:en; for although 
J. S. had a j ight to take the cattle, .vet a stranger, without 
his authority, could not; and lhal, both parts of flic cog¬ 
nisance must be true, an answer to either part was sulli- 
cient (21). 


in TltiH’s cast-, C. ft 7 g.i. a. 
n Weeks v. Speed, Salk. tij. 


o Hun! v. Rrais’f'*!, i Mod. 1 u j , 
p Trtvilian v. igne, Salk. v-;. 


(go) I am not a wave of any authority for this position, hut it 
has been so ronsidered in practice, and it is confirmed by tiie case 
of Stone v. hoi>\lli, Uougl. 7^*8. n. 2. where an avowant was 
considered as a defendant within tilt* 4 ill section of the same sta¬ 
tute, and holden to be liable to pay costs on tiie avowries found 

• a 


against him. 


(2?) Prior decisions on this point are very contradictory. I 
have abridged the last determination, which has, I believe, been 
considered as law ever since. It was recognized by Burnett, J. in 
George v. Kineh, T. 17 & tft G. 2. C. Bi 7 Mod. 481. Leach's ed. 
where he says, “ This distinction as to traversing of commands is 
laid down in Trt'vilian y. Pync, namely, that iu cUmsum fregit the 
command is not traversable; but it is otherwise iif replevin, or 
trespass laid transitorily, as for tailing cattle or goods. In trespass 
tpiare clausum fregit, which is a local trespass, if defendant justify 
an entry into the close by the command of, or as bailiff* to A., in 
whom he alleges the freehold to be, the plaintiff* cannot in his re¬ 
plication traverse 'such command, because it would adepit the 
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■A Of the Avowry for Damage feasant .*-The defendant 
may state in his avowry, that,the hens in quo was his soil 
and frcefinfi?,' (without specifying whether he had an estate 
in i‘u' f lee-tail, or for life,) and that he took the plaintiff's 
cattle because they were doing damage there.’ From this 
plea it will be-intomie.rl,. that it is the avowant,’* sole, free¬ 
hold, and in his own right; consequently, if the avowant 
be seised merely in right of his wife, that ought to he spe¬ 
cially stated q ; and although this general form of pleading 
soil and freehold be allowed, yet if the defendant docs not 
pursue this form, but merely alleges that he is seised, without 
shewing of wiiat estate, the avowry will be bad on spe- 
< ial demurrer 1 for uncertainty. So, it seems, if defendant 
plead by way of justification of the taking, that lie was 
possessed (-22) of a messuage, with common appurtenant, 

U Homier v. Walker, Cro. Eliz, 524. r Saunders v. Hussey, Cartli. i). i Ld. 

Ita\!:i. 532. 2 I.Qlw. 1231- 


freehold to be in A., and not. in himself, which would be sufficient 
to bar his action, although the defendant had no such command* ; 
for it is not material that the defendant has done wrong to a stranger, 
if it be not any 1o tin-* plaintiff. Put in replevin or trespass for 
fating goods or cattle, if Jthe defendant justify by a command 
from, iv ar% lnilifi’tn A., in whom he starts a tide to lake tin m as 
for dblreis or otlu'r cause, there if may be material to frave* so 
the eoimuiind or authority; for though A. ha-s a right to take the 
goods or rattle, yet a stranger who had not me author'll \ fiom liim, 
will be liable; so that both parts of the defend.rif‘s plea must be 
true, and, therefore, an answer to any pari is sulfieient.” In Hob- 
sou v. Douglas, Trim C. B. Frccm. it was. ad mitt evi by 

tin, 1 emid, that the plaintiff in replevin might traverse the defen¬ 
dant's being-bailiff. If the reader wishes to pursue the subject, he 
will find tho authorities healing upon this point collected iu Ser¬ 
jeant Williams’s Saunders, voi. I. p. 847. o. note (4). 

['12) There is a difference in Ini., ie>.pt‘ei between replevin and 
trespass for taking cattle or goods; for to trespass for taking cattle 
or goods, the defendant may plead generally that he was possessed 
of a close, and that he took the cattle or goods damage feasant 
therein. Anon. Salk. (>43. I I Moil. gif). S. C. ut videtur, under 
the name of llarringtim v. Bush. Scad v. Bunion. 2 Mod. 7<*. 
Langibrd v. Webber, Carth. i). 3 Mod. log. S. C. The reason of 
this disfunction appears to he this, that where the ie.teie.st ot the 
land is not in question, the defendant may justify upon his own 
possession against a wrong doer. But stub a justification will not 


* This distinction is now exploded, anil the plaintiff may traverse the com¬ 
mand in trespass qu. c!. tV. as well as m replevin. Chambers v. Donaldson, 
1 * Eas(j$S. 
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and that the plaintiff 's cattle were doing damage on the com- 
moh, and conclude in bar without praying a return , such plea 
is bad*. 

As tenants, : in common must join in actions concerning 
the. personalty*, one tenant in common cannot avow alone 
for tajdijg cattle damage feasant; because it is an injury to 
the possession, and an avowry of this kind is in the nature 
of a declaration in trespass for an injury done to the posses¬ 
sion. 

An avowry for damage feasant in a place where the avow¬ 
ant had a right of common?, must allege special damage, viz. 
that the avowant could not enjoy his common in so ample and 
beneficial a manner. 

The declarations of tire person under whom a defendant 
makes cognisance are not evidence for the plaintiff*. 

Pleas in Bar. Escape through Defect of Fences. —In a plea 
in bar of an avowry for taking cattle damage feasant, viz. that 
the cattle escaped from a public highway into the locus in </uo , 
through defect of fences, it must be shewn, that they were 
passing on the highway when they escaped; it is not. suffi¬ 
cient to state, that being in the highw ay they escaped; for that 
word is equivocal, and does not she^v whether the cattle were 
passing and repassing, or whether they were trespassing on 
the highway* (23). 


» Hawkins v. Eckles, •_> Bos. & Pul. it Wooltoii v. Salter, 3 Lev. 104. 

359 . x Hart v. Horn, 2 Camp. N. P. C. 92 . 

t Culley v. Spearman, 2 IL Bl. 386. y Dovaston v. Payne, 2 H. Bl. 527 . 


be good as against the person who has the title to the land, and 
who makes an entry in, and puts the cattle or goods there in pur. 
suanceof that title. Taylor v. Eastwood, 1 East, 212. 

(23) “ If the cattle of one person escape into the land of ano¬ 
ther, it is not any excuse that the fences were out of repair, if the 
cattle were trespassers in the close whence they came.” Per Heath, 
J. in Dovaston v. Payne, 2 II. BL 527. See also a similar opinion 
expressed by Wilmot, C. J. in 3 Wils. 126 . 

So in an action for digging a pit in a common, into which the 
plaintiff's mare fell and was killed; it was holden, that the decla¬ 
ration ought to have stated, that the mare was lawfully on the com¬ 
mon, otherwise the digging the pit, as against the plaintiff, was jus¬ 
tifiable, and although the plaintiff’s mare fell in, yet it was damnum 
absque injurid. Blyth v. Tophara, Cro. Jac. 158. 



REPLEVIN. 


Ill7 

Right of Common. —To an avowry for damage feasant, a 
right of Common may be pleaded in bar (24). ' 

In a. prescription for a right of common during a certain 
portion of the year only*, it must appear on the face of the 
plea, that the right was exercised during the time allowed. 

In an avowry the defendant.stated*, that he was seised in 
fee of a messuage, with the appurtenances, situate &c/“ and 
that he and all those whose estate he had from time whereof\ 
&c. have, and of right, during all the time aforesaid , ought 
to have had, and still of right ought to have, common of pas¬ 
ture in the place in question for a certain number of cattle as 
appurtenant to the messuage.” On special demurrer, as¬ 
signing for cause, that it was not stated in the avowry at what 
time, or for what period of time, the avowant had common of 
pasture in the place in question, nor whether he, had common 
every year, or in what part or period of the year; the avowry 
was holden to be bad. 

A copyholder claiming common in the soil of other per¬ 
sons than the lord b , cannot prescribe in his own name on ac¬ 
count of the weakness of his estate; he ought to prescribe 
in the name of the lord, viz. “ that the lord of the manor 
and all his ancestors, anti all those whose estates he has, had 
common in such a place for himself and his tenants at 
will,” &c. " But where a copyholder claims common in the 
soil of the lord , then he cannot prescribe in the name of the 
lord; for the lord cannot prescribe to have common in his 
own soil, and as the copyholder cannot prescribe in his 
own name, he must allege 0 , that “ within the manor there 
is a custom from time immemorial, that all customary te¬ 
nants of certain messuages have common in such a place,” 
&c. [25). • 

z Cro. Jae. 637. b 4 Rep 3 ]. b. 

a Hawkins v. tickles, 2 Bos. & Pul. c Gateward’s case, 6 Rep. Go. b. 

359 - 


(24) For the nature of this right see ante, tit. Common. 

(-25) “ If the issue be 011 a right of common, winch depends 
on a custom pervading the whole manor, ’ the evidence of a com¬ 
moner is not admissible, because as it depends upon a custom, the 
record in that action would be evidence in a subsequent action 
brought by that very witness to try the same right; therefore there 
is a good reason for not receiving his testimony in such cast. But 
the' saine reason does not hold where common is claimed by pre¬ 
script mn in right of a particular estate'; because it does not lotto#. 
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A custom that every inhabitant within any aucient mes> 
f=tmge in an ancient viU d , by reason of Ins comuioiauoy 
‘heroin, has had common in the placo in (pu sLijn, is bad ; 
ibr inhabitants, unless they are incor’poratvd, <a;mot pre¬ 
scribe, to have prolit, in another’s soil, but only in limbers of 
easement, as in a wav to a church, or in matters of discharge, 
as. to be discharged of toll or of tithes. 

Rut although inhabitants, on account of the vagueness of 
the description, cannot claim a right in alieun sola, yet the 
occupiers of houses or land may, by custom, claim such 
right. Adm. per cur. in Bean v. Bloom, *2 Bl. R. <)-’8. 

If issue be joined on a plea prescribing for a right of com¬ 
mon generally 6 , and the jury find that the party prescribing 

cl .Smith v. Gatewood, Cvo. Jtie. 152. c Lovelace v. Rcigiiokls, C'ro. L!iz. 

(> Kcp. 'jj>. I). 5(>3. 


if A. has a preset lptive eight of common belonging to hit. estate, 
that U., who has another estate in the same manor, must have the 
same right; n< ithcr would the judgment for A. be evidence Ibr B.; 
and yet there are cases, which lay it down as u general rule, that 
one commoner is in no case a witness foi another.” Per Boiler, .1. 
in \\ niton v. Shelley, 1 T. K. 30 2. Harvey v. Collison, ante 
p. 412., S. P. 


The plaiatilf prescribed for common of pasture, upon Hampton 
Common, for all cuttle, levant and rouchant upon his ancient mes¬ 
suage, file.* as appurtenant lIn r.to, and declared that the defend¬ 
ant urn bound, b\ reu-on of his occupation, to repair the fence of 
his close cor tie, nous to the common, and permitted it to be ruinous, 
wheiebylhe phiinfuF’s cattle < scaped, and plniutifF lost the use of 
them. At the tiial, the plaintiff called set cal witnesses, inhabit¬ 
ants of Hampton, who deposed, that all inhabitants in Hampton, 
paying church and poor, had a right to turn their cattle upon the 
common. The const held, that the question to be considered wa&, 
whether commoner.', having a common luteiest in the presetvation 
of this hedge, could be com [ate nt witnesses for each other? it 
m.giit be, that no one was bound to repair it. it might be, that a 
hay ward was u-iiully paid by the commoners to keep their cattle ou 
the common. But the production of this record would he evidence 
for another commoner, that the occupier of the adjacent laud was 
hound io repair this fence. The commoner, therefore, would de- 
jive an advantage, by exonerating himself from the charge of main- 
tui.dug a hey ward, if he could throw on this defendant the charge 
of repairing the hedge, and consequently, he was iutt tested in the 
event of the suit. 


*' . 


• Aiecorate v. Shore, l Taunt. 11. slit. 
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has a right of common, paying one penny for it; this foul¬ 
ing will not support iheplea; for the prescription is tmtire, 
:md the payment of one penny annually is parcel of the 
prescription, ami it shall be intended to be as ancient as the 
common. 

So if a rip;lit of common be claimed in certain land f , and 
it is found that the common has been released in part of the 
land, such finding will not support the right claimed. 

So v. here the prescription is for common for all common- 
aide cat! It*, evidence of a right of common for .sheep and 
bonus will not maintain the issue; but if the party has a 
genera! common, and prescribes for common for any parti¬ 
cular ,-.ort of cattle, this will be good’ 1 . So where the pre¬ 
scription was for common for 100 sheep, and it appeared in 
e\ fining that the party was entitled to common for 100 
sin t p and 0 (airs, it was holdcn to be good*. See also foun¬ 
tain v. Cook, post. tit. Trespass, Right of Way, S. P. (2d). 

Where a prescriptive right of common is pleaded k , and 
issue’ is joined on the prescription, and there is a verdict in 
favour of the right, the want, of averring that the plaintili’s 
cattle: were in that part of the laud in which the common i - 
claimed, or that the cattle were levant and couchant linon the 
land of 1 lie* plaintiff*, is aided by the statutes of jeoi'an. 

Tender of Amends .—Tender of amends before t Ik* taking 
of a distress makes the el'.stress unlawful, ;.;id in su.li cast; 
an .-adion of trespass may be maintained ibi taking the 
cattle'. 

Tender of amends nfnr distress, and before impounding, 
makes the detainer unlawful, and gives the piaiutiii a right of 
action for detaining his cattle. 

The star. 21 Jar. 1. c. Lti s. o. by which it is enacted, 

that in all actions of ire sp.iss ‘/iui>-c ela:>snm fit “it, wherein 
the; defendants sli.iil disclaim in their pha to make any title 
or claim to the laud in which the trespass is by the declara¬ 
tion iM^pposed to be done, and the trespass be by ne >hgnuv. 
or inybluntary, the defendants shall be admitted to plead a 


f HolJieraui v. (iii.'fiB, Cm dU r>;} 1. h A«l:n. S. C- 

g Priiiij v. Ui'hiej, ju*r VV.irii, ( . ti. i liusbuooil v. I’oml, Ci'<* f’.liz. 7 -t- 
]UiH. N. P. .if). Sir ..inn [lowers v. k v. J SaisiiiJ. -*2j. 

Alien, ante, \t. 774. , 1 2 Inst. 107. 


( l 2h) But it was said bv Wuhne-ley, d* the jury 
he hid ronimou for I 20 sheep, and .><* ,u ' ■' 
he had alleged, he had failed. 


Ivid found that 
same kind than 
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disclaimer, and that the trespass was by negligence or invo¬ 
luntary, and a tender or oiler of sufficient amends for such 
trespass before action brought,” is confined to actions of tres¬ 
pass, and does not extend to replevin m . 

Avowry, §c. for Rent A near .—At the common law, it was 
necessary for a termor in an avowry for rent due from his 
tenant, to shew out of what estate, and in what manner the 
term was derived, because particular estates being created by 
agreement of the parties out of the primitive estate, it was 
the office of the court to judge, whether the primitive estate 
and agreement were sufficient to produce the particular 
estate". 

To obviate the difficulties which the avowant for rent ar- 
rear had to encounter in setting forth long and intricate 
titles, it wag enacted by stat. 11 Geo. 2. c. 19. s. 22. that de¬ 
fendants in replevin might avow or make cognisance gene-’ 
rally , that the plaintiff' in replevin, or othe r tenant of the 
lands, whereon the distress was made, enjoyed the same 
under a grant or demise at such a certain rent during the 
time wherein the rent distrained for incurred, which rent was 
then and still remains due; or that the place, where the dis¬ 
tress was taken, was parcel of such certain tenements holden 
of such honour, lordship, or manor, for which tenements the 
rent, relief, heriot, or other service distrained for, was at the 
time of such distress, and still remains due (27). 

This statute does not extend to a rent charge". 

° i 

Evidence that plaintiff' held under an agreement for a lease, 
(where rent has not been paid) will not support an avowry or 
cognisance under this statute, viz. that plaintiff held by vir¬ 
tue of a demise; for there is not any demise either express or 
implied". 

The sum stated in the avowry or cognisance to be due for 
rent is not material; for if it appears that less rent is due than 
defendant has avowed or made cognisance for, yet is lie enti¬ 
tled to recover for so much as is due*. „ 

m Alien v. Baylry, Lutw. I p Herein v. .lolinaon, a Taunt. 148. 

n Scilly v. Dally, Sulk. 50.2. Carth. q Said by Lord Klieiibnrough, C. J. in 
445 . Ld. Raytn. 331. S. C. Reynolds Foriy v. (mber, 6 East, 437. to be 
v. Thorpe, Str. 7<M>. the constant practice. , 

o Bnlpit v. Clarke, I Bos.4c Pul. N. R. 
of}. 


{(27) A’i/ habuit in tenements cannot be pleaded in bar to an 
avowry for rent arrenr under this statute, Syllivan v. Jjtradling, 
2 M ils. 208. Hut see post, Taj lor y, Zamira. 
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Whore the avowry is for parcel of a rent', or penalty’ only, 
it ought to shew that the residue has been satisfied or dis¬ 
charged, otherwise it will he had on demurrer 1 . 

If Ihe defendant avow for so much rent arresu ", part 
whereof is not due nt the time of the distress, and enters 
judgment for the whole, it will be error; hut it may be cured 
before judgment, by abating the avowry as to the part not as 
yet due ( w 28). 

Money may be paid into court on an avowry for rent 
arrear*. 


A rent is granted to A. for a term of years, with a clause'in 
t^e deed, that A. and his heirs may distrain for the rent dur¬ 
ing the term: A. dies; the executor shall have the rent and 
distrain for it, and not the heir 7 . 

One joint tenant may distrain for the whole rent *, but he 
ought to a\ow for part only in his own right, and for the 
residue lie ought to make cognisance as bailiff to his com¬ 
panion. 

Parceners must join in an avowry for rent arrear*. 

A. and B. were tenants in common in ncofhmd b ; A. 
granted a lease for years of his moiety to (J. reserving a rent; 
('. assigned the lease to 1?.; it was holden, tliai A. might 
distrain upon B. for rent arrear, and a\ow for taking the dis¬ 
tress in ans' part of the land. 

An avow ry, justify ing the taking a distress rent anvin 
fora ready-furnished lodging, is good; it having la on holden, 
that a laudlord is entitled to distrain ior the rent of ready-fur¬ 
nished lodgings'. 


Pleas in bar. Eviction .—To an avowry for rent arrear, 
the plaintiff may plead in bar an e\iction<>i e\pulton; for 
that occasions a suspension of the rent. But, rare must be 
taken, that an absolute ewicrion is stated m the pit a, or at 
least Mich facts as amount in law to an eviction ; for w here, 
to an avowry fur rent arrear for a dwelliug-hoin.e' 1 , the 


i- limit v. Bvaint’S, 4 Mini. 40j. 
s Holt v. Sambac li, CVo. Car. low 
t Johnson v. Baines, ly Mint. 84- 
li Rifhnnls v (Joniibilh, Sj.lk. r»ao 
X Vernon v Wjnnr, I 11. 111. yi. 
y IXutH v Wilson, Cro. Khz. l»44 


Z ."> Mail 7 !. 1 •_> Mini nf>. 

a SUilm.iii \ . il.il* s, K«l li ■ - it. hi 
b Siifclj*rir v. Illusion, Cro. !,i<- oil. 
«. Newman v. Amici tun, -j iias X Pit! 
,\ U y j ;. 

ii ifu:il\ Cn^H'. Can j» .’1J. 


(2H) See l Williams’s Saunders, ’28.". n. b. 8 
Barnby, 5.T. 11, 248. 

VOJ,. IT. 


and I fieri sun v. 
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disclaimer, and that the trespass was by negligence or invo¬ 
luntary, ' and a tender or offer of sufficient amends for such 
trespass before action brought,” is confined to actions of tres¬ 
pass, and does not extend to replevin™. 

Avowry, §c. for Rent Arrenr .—At the common law, it was 
necessary for a termor in an avowry for rent due from his 
tenant, to shew out of what estate, and in what manner the 
term was derived, because particular estates being created by 
agreement of the parties out of the primitive estate, it was 
the office of the court to .judge, whether the primitive estate 
and agreement were sufficient to produce the particular 
estate". 

To obviate the difficulties which the avowant for rent ae- 
rear had- to encounter in setting forth long and intricate 
titles, it was enacted by stat. 11 Geo. 2. c. 19. s. 22. that de¬ 
fendants in replevin might avow or make cognisance gene¬ 
rally , that the plaintiff in replevin, or other tenant of the 
lands, whereon the distress was made, enjoyed the same 
tinder a grant or demise at such a certain rent during the 
time wherein the rent'distrained for incurred, which rent was 
then and still remains due; or that the place, where the dis¬ 
tress was taken, was parcel of such certain tenements holden 
of such honour, lordship, or manor, for which tenements tha 
rent, relief, heriot, or other service distrained for, was at the 
time of such distress, and still remains due (27). 

This statute docs not extend to a rent charge". 

Evidence that plaintiff held under an agreement for a lease, 
{where rent has not been paid) will not support an avowry or 
cognisance under this statute, viz. that plaintiff held by vir¬ 
tue of a demise; for there is not any demise either express or 
implied p . 

;rhe sum stated in the avowry or cognisance to be due for 
rent Is not material; for if it appears that less rent is due than 
defendant has avowed or made cognisance for, yet is he enti¬ 
tled to recover for so much as is due’. ^ 

7 *. 

m Allen v. Baylry, Lutw. 1596 . p Hepjan v. Johnson, 2 Taunt. J4«. 

n Scilly v. Dally, Salk. site. Cnrtli. q Said hy-Lord F.lienborough, C. J. in 
445. Ld. Raytn. 531. S. C. hey no Ids Forty v. Imbt-r, 6 East, 437. to be 

v. Thorpe, Sir. 7fX5. the constant practice, 

o Bnlpit v. Clarke, 1 Bos. & Pal. N. R, 

56 . 


(27) A 'it hakuit in tenemeviis cannot be pleaded in bar to an 
avowry for rent arrear under this statute. Syllivau v. <Strudlim§, 
2 M ils. 208. Hut see post. Tat lor v, Zamira. 
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Where the avowry is for parcel of a rent', or penalty’ only, 
it ought to shew that the residue has been satisfied or dis¬ 
charged, otherwise it will be bad on demurrer 1 . 

If the defendant avow for so much rent arrear", part 
whereof is not due at the time of the dislress, and enters 
judgment for the whole, it will be error; but it may bo cured 
before judgment, by abating the avowry as to the part not as 
yet due (28). 

Money may be paid into court on an avowry for rent 
arrear*. 


A rent is granted to A. for a term of years, with a clause'in 
tlje deed, that A. and his hens may distrain for the rent dur¬ 
ing the term: A. dies ; the executor shall have the rent ami 
distrain for it, and not the lieir y . 

One joint tenant may distrain for the whole rent*, hut he 
ought to avow for part only in his own right, and for the 
residue he ought to make ‘cognisance as baiiijf to his com¬ 
panion. 


Parceners must join in an avowry for rent arrear*. 

A. and B. were tenants in common in It of iaud b • \ 
granted a lease for years of his moietv to C. reserving a ivnf • 
C. aligned the lease to B.; ii was holden, that ?\. mmht 
distrain upon B. lor rent anvar, and a\<nv for laknc the dis¬ 
tress in any part ol the land. ° 

An avowry, justify ing the faking- a distress for rent nnvnr 
for a ready-furnished lodging, is good; it having been holdt'u, 
that a landlord is entitled to distrain for the rent of ready-fur¬ 
nished lodgings 0 . 


Pleas in bar. Eviction .—To an n\owry for retd arrear, 
the plaiutiif may plead in bar an eviction* or expulson; for 
that occasions a suspension of the, rent* But care must In- 
taken, that an absolute eviction is stated in the plea, or at 
least such facts as amount in law to an eviction ; for when', 
to an avowry for rent arrear for a dwelling-house'*, the 


r TIuqt vf Bsainea** Mud. 402 . 

■ Holt v. SumbaeU, CVo. Car. t04. 
t.Jutwsoa v. Baines, rs» Mod. S4Pr 
u Richards V. Corn forth, Salt*. 580. 
X Vernon v. Wynne, 1 H. HI. 84. 
y Darrel v. Wilson, Oro. lili t. i)44. 


z 5 Mod. 73. 18 Mod f)6. 
a Stedman v. Bates, l.d, Rxym. (34. 
b Sndgftr e. Henstou, Cro. hie. OH. 
C Newman v. Anderlon, 8 Hus. Ok Put 
N. It «3«. 

d Ifuntv C«>|)i‘, Com j> 24.’. 


(28) See 1 Williams’s Saunders, 28.3. n. 0. 8- and ffanison 
Jam by, it T. It. 248. 

VOI.. IT. 
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plaintiff pleaded, that the defendant pulled down a sum¬ 
mer-house, part of the premises, whereby the plaintiff was 
deprived of the use thereof; it was holden, that the plea was 
insufficient, because it stated merely a trespass, and not an 
eviction. 

Non dimisit . Non tenuit. —The most usual pleas in bar 
to an avowry for rent arrear arc, l. Non dimisit, that is, that 
the avowant did not demise ; -2. Non tenuit modo ct fomift, 
or that the plaintitl did not hold the land in manner and 
fgrru, &e. 

When issue is joined on the non tenuit modo et forma, the 
defendant is not holden to strict proof as to the ident ical time 
during which lie alleges the tenant to have holden and en¬ 
joyed the land, &c. demised. 

II cnee, where the defendant made cognisance for two years 
and a quarter’s rent in arrear - , and alleged, that for a long 
time, to wit, for two years and a quarter, ending on the 2.Hh 
December, 1803, the plaintiff held and enjoyed the property 
demised, to which the plaintiff pleaded non tenuit modo et 
forma , and issue was joined thereon; proof that the plaintiff 
held and enjoyed from the 23d of December, 1801, was ad¬ 
judged sufficient to entitle defendant to a verdict for two years’ 
rent. 

Ricns in Arrear. —llieus in arrear, or no rent in arrear, may 
he pleaded in bar to this avowry ; but such plea ought to 
conclude to the country; for where dc injuria and propria 
absque hoc quod redditt/s fait in arciro was pleaded to a 
cognisance for rent arrear; it was holdeid ill on special de¬ 
murrer, as putting the defendant to an unnecessary replica¬ 
tion. '1 his plea admits the holding to be as stated in the 
avowry; hence if the avowry state that the plaintiff held the 
premises under a rent reserved quarterly, under the issue 
riens in linear, the plaintiff will not he permitted to shew that 
fie held*, under a rent reserved half yearly. 

A general plea of de injuria suu propria absque tali causa 
to an avowiy or a cognisance for rent arrear will be bad h , on 
special demurrer ; for this general plea can be pleaded only 
“ where the defendant’s plea rests merely upon matter of 
excuse, and not upon any matter of interest or authority, 
mediately or immediately derived from the plaintiff, or any 
commandment V 

c Fovly v Imbrr, G East, 4*4. It Jones v. Kitchen, 1 Bos. fc Pul. 7$. 

/ ilorn v. I.rivin, Salk. 583- i Crogate’scase. 8 Kei». 6(vb. l)OC' »N 

$ Hill r. Wright, 2 Ks*.. N. p. C. 67». 114, u.V ■ 
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Tender of Arrears —The same rule holds in this case a« 
in tilt* case of tender of amends lor damage ierrant k ; for if 
the tenant, before distress, tender on the laud the arrears of 
rent, the taking of the distress becomes wrongful, and tha 
tenant may maintain trespass for the caption ; but it the dis¬ 
tress has been made, and before impounding the arrears are 
tendered, then the detainer only is unlawful, and the tenant 
must bring detinue. 


4. Property. 

The defendant may plead property in himself, in bar of 
the action 1 , and this plea may conclude with a prayer for a 
return and damages 1 ". 

So property in a stranger may he pleaded in bar n , and the 
conclusion of tiiis pica, praying a return, is good®. 

So il is a good pica to say, that the property is to the 
plaiutilf and to a stranger; and where there are two plaintiffs, 
that the property is to one of them p . 


5. Statutes: 

1. Of I .imitations. 

2. Of Sct~of ‘. 


1. Stat. of Limitations .—By slat. 3*2 H. P. e. 2. s. 3. 
,c No person shall make any avowry or cognisance for any 
rent, suit, or service, and aileye any seisin of any rent, Ik c. 
in the same avowry or cognisance in the possession of his 
ancestor, or in his own possession, or in the possession of 
any other, whose estate he shall pretend or claim to have 
above fifty years next before making the avowry or cog¬ 
nisance.” 

This statute extends to such cases only 15 , where the avow¬ 
ant was compelled to allege a seisin by force of some anient 
statute of limitations, ami consequently if does pot render an 
allegation of seisin Within the limited time necessary in those 
cases, where seisin was not required to be alleged before 1 he 
statute, as in the case of a reservation or grant of a rent. 
Where the title is founded on tile deed. 


k 2 last. 107. 

I Wililinan v. Norton, 1 Ventr. 249 - 
m 1*) cKfjiuvc v, Sanutins, 1 .Salk. 0. 
H Butt-her v. "Porter, Cartli. 243. 


o Parker v. -Mellor, Lttid Uayni. il 
and Cartli. ;iyv 
p ] Inst. 145. I*, 
q Fester’s cakf, t- Utp 6-4. M. 
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J'Vallv, homage, and such casual services, are not within 
this statute 1 . 


By stat. 4 21 Jac. 1. c. 1(>. s. .‘J. actions of replevin shall be 
commenced and sued within six yeais after the cause of ac¬ 
tion. Hence actio non accredit infra sex annos is a good plea 
in bar in replevin. 

*2. Set-off. —Avowry for rent arrear [plea, riens in a near] 
a>nl is.sne thereon. IMaintiil - had given a notice of set-otf% 
and offered to support it by evidence at the trial; but Deni¬ 
son, .1. rejected it. The court of (’. B. wcio of opinion, tha* 
the evidence was properly rejected, obser mi ig, that this c.is< 
was neither within the letter nor the intention of the statu h. 
The issue was special, and nol general. It was not an action 
upon a personal contract. The rent -.aumred i the realty, 
and the remedy was by distress; replevin, they added, was 
a mixed action. The judgment, if for the avowant, liuisi 
be for a letuni of the cattle. To take the benefit of the 
statute 1 , plaintiff and oefendant iciisi plead properly. l:i 
debt on bond, dt fondant cannot set off under non p'-t fait uni 
or son'll ad dinn , but murU. jiieadi >.pt eialU. Perhaps hi; 
icon of special pica to the avoir ry, plaintiff might have 
pleaded a mutual debt of more than the rent. T he re could 
not have been a .>ci-off hv delcndants under non cepit, no” 
could there be for piarntih under liens m arrear. 


To an avowry fur Tl nt ana-aithe tenant pleaded that ; 
certain sum (ujual m amount to the rent arrear) was due 
for ground, rent from the avowant to the original landlord; 
that payment of lint vim was demanded of the auwvant, 
who n lined to pay tin- same, whereupon the original land¬ 
lord demand!, d payment, of the tenant, and threatened to 
distrain, and that tenant, in order to avoid a distress, paid 
■the vround rent: on demurrer, the plea was holden to be 
good; Duller, J. observing, that them was a dilfeivuce be¬ 
tween a payment and a set-off; the former might be pleaded 
to an avowry, though the latkr could not. So the tenant 
may plead x payment of an annuity secured out of the lands 
demised pieviously to the demise to him, for the arrears of 
which the giantee had threatened to distrain. 


r 1 Jennet v Kino;, j I.ry. o|. t 2 G. 2. c. 2 2- s. i:J. 

% ,\l> -sloni i . kmjilit, Harms, lju. <ito. u Napsfoiil v Fletcher, 1 T. R. ."il l 
eJ Ball. !*• is i. S. C. x Taylor v. Zutuira, a Marsh. K 22' 
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I\. Of the Judgment: 


l. For the Plaintiff. 

0. For the Defendant. 


I. For the Plaintiff. —As by tiie nature of the proeeldings 
in replevin 1lie floods distrained arc delivered by lIn: shenif 
lo the plaintiff; it la* recovers, he can have judgment, for 
damages only. 

It the plaintiff has judgment on a demurrer, the form of 
entry is, ‘‘ that the plnintjirdo recover his damages, by reason 
oi the premises*,” whereupon a writ of inquiry is awarded to 
ascertain the damages, and on return of I lie inquisition, final 
judgment is entered for the damages found by the inquisition, 
and costs de incremento. 


If the plaintiff obtains a verdict?, then ihe jury on that 
verdict ascertains the damages and costs, and the judgment is, 
“ that tin* plaintiff do recover against the defendant the da¬ 
mages assessed by 1 he. jmors, and costs de increment'/." 

For the Defendant. — At the common law, when the 
merits of a suit in replevin were decided by a verdict for the 
defendant, or judgment for him on demurrer, or confession 
by the plaint! If, the judgment tortile defendant awarded him 
a return of the distress irreplevisable. A different r ile ob¬ 
tained in the ease of a nonsuit, for in that ease the defendant 
was not entitled to tins judgment. To remedy the inconve¬ 
nience which proceeded from the plaintiff, in the ease of non¬ 
suits, having several replevins for one and the same cause, 
it was enacted, by stat. Id Kdw. t. c. 2. that as soon as the 
return of the beasts should be adjudged to the distrainor, the 
sheriff should be commanded by a judicial writ to return 
tiie beasts to the distrainor, in which writ is to be inserted 
a direction to the sheriif not to deliver the beasts without, 
a writ making mention of the judgment given hy the jus- 
tiers (2P). 


x sj «1 Book of Judgm 20:}. y _ m 1 Book of Jmlm 20.5. 


(i.Q) It appears from the words printed in italics, and those 
which follow them in the statu 1 e, \iz. “ quod fieri non potent nisi 
per breve quod exeat de roi nits fustic' coiam qutbus tie dud a fncrit 
loqutla ,” that the provisions of tins statute a:e confined to those 
eases where the cause lias been removed into the superior court. 
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By this statute, if the plaintiff in replevin he once nonsuit, 
lie cannot nave a new replevin, b it must sue out n writ 
according- to the directions of the statute. The writ is termed 
a writ of second deliverance. It is a judicial writ, issuing 
out of the. court of record in which the nonsuit was had 
(30). 

The writ of ' ■coi'd deliv^anoe* •« a supersedeas in law 
to the ?.:• rilf to forbear to * xee.ite the writ, de ratcruo ha- 
bendo (31) obtained ou the nonsuil ot the plaintiff, if delivered 
to the sheriff before return is made. 

It upon iho writ of second deliverance, the party replevy¬ 
ing makes default a second time for any other cause, the sta¬ 
tute has provided, that the distress shall remain irreplevisable 
for ever. 

In the case of a distress for rent arn ar, the sialule IT Car. 
% c. 7. has prescribed to the defendant a mode of proceeding 
in the four following cases: 

l. If the plaintiff Mhall be nonsuit, be/vre issue joined, in 
anv sun. ot replevin by plaint or writ lawfully removed : 

d he detendant must make a suggestion in nature of an 
avowry or cognisance lor the rent arrear, whereupon the 
court, upon prayer of the defendant, will award a writ of 
inqu. r y touching- tin- sum m arrear at the time of the dis¬ 
tress, and the value of tin: distress. On the return of the 
inquisition, the defendant will have judgment to recover 
the rent arrear, if ih» distress amounts to the value of it; 
if not, then to recover the value of the distress, with full 
costs (3*2) 


7 . 2 Inst. 341. 


and the plaintiff has been nonsuited there. Tf this be the true con¬ 
struction, it will follow, that so long as the cause remains in the 
county court, the plaintiff may replevy the distress after non¬ 
suit there, and return made in infinitum, as he might before this 
statute. 

( 30 ) See the form of this writ, Gilb. Repl. Cap. II. S. VII. 4. 

( 31 ) But not t.o the writ of inquiry of damages on stat. 21 H. 8, 
c. IQ. Sulk. 93 . or on stat. 17 Car. 2. c. 7- Ventr. 64 . 2 Wils. 117. 

( 32 ) For the form of prayer, writ of inquiry, and judgment, 
where the distre.-s amounts to the value of the rent, see Lilly’s 
Entries, Jo edition, I 76 H, p. I>10. For the form of the judgment 
■where the distress is of less value than the ‘ent, see Tidd’a Practi¬ 
cal forms, 1st ed, p. 2p2, If the plaintiff be nonprossed after de- 
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II. If the plaintiff shall be nonsuit, after cognisance or 

avowry made, and issue joined: ° 

In this case the jurors that are impanelled to inquire of 
such issue, shall, at the prayer of the defendant, inquire 
concerning the sum of the arrears and the value of the 
distress, and thereupon the defendant is entitled to the same 
judgment us in case I. 

III. If, after cognisance or avowry made, and issue joined, 
the verdict shall be given against the plaintiff: 

As in the last case, the jurors that are impanelled to in¬ 
quire of such issue shall, at the prayer of the defendant, in¬ 
quire concerning the sum of the arrears, and the value of the 
distress and thereupon the defendant is entitled to the 
same judgment as in cast- I, 


fendiint lia^ avow >d, for want of a pica in bar, it seems unnecessary 
to add a suggestion, tlit* cause of' the distress being sufficiently as¬ 
certained by the avowry. See the form of the wnt of inquiry in 
tins ease, in Tidd’s Frac. Forms, 1st ed. p. 10:5, 104. 

It must be observed, that if the jurors give a defective ver¬ 
dict, r. g. if they iind the value of the distress, hot omit to rind the 
sum of the arrears, this omission cannot be supplied by a writ of 
inquiry; because the statute directs that the jurors, who arc im¬ 
panelled to try the issue, shall inquire concerning the sum of tin# 
arrears. Sheape v. Culpepper, 1 Lev. ‘255. The ease of Sheape 
v. Culpepper was recognised by Lord Hardwickc, C. J., in R. v. 
Kynasion, 13. R. T. 10 (>. 2. MS. where it was holden, that the 
court could not supply a defective verdict, where several traverses 
bad been taken on a return to a mandamus, under the statute 
ff Ann. e. 20. and the jury had omitted to find damages and costs 
for tin* plaintiff. See also Ca. Temp, llardw. 2|)7. This point was 
again moved in Freeman v. Lady Archer, 2 131. 7**3.; and Could, J., 
then expressed a doubt, whether a writ of inquiry could be granted 
to supply a defective verdict for the defendant in the ease of an 
avowry for rent arrear, It appears clearly, from the ease of Sheape 
v. Culpepper, that it cannot. And in a more recent cn&e, wheie 
the jury found a verdict for the avowant, and damages to the 
amount of the rent claimed in the avowry, blit did not find cither 
the amount of the rent in arrear, or the value of the distress, and 
judgment was entered for the damages asse&at-d; it was holden, 
that this judgment was erroneous, and could not be amended into 
a judgment under the statute, because the neglect of such inquiry 
by the jury could not be in any manner supplied*. Rees v. Mor¬ 
gan, 3 T. 11.349. In cases where the court is not restrained by 


* But the court in this case permitted the difeudant to amend his judgment 
by cuteriug a common law judgment. 
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IV. If judgment be given upon demurrer for tl 2 avowant 
or person making the cognisance: 

In this case the court, at the prayer of the defendant, will 
award a writ to inquire of the value of the distress (34), and 
upon return thereof the like judgment shall be given as in 
case I., that is to say, to recover the rent alleged to be in ar- 
rear in the avowry or cognisance, if the distress shall amount 
to the value of it; if not, then to recover the value of the 
distress, with full costs (35). 

That there may not be any failure of justice, the fourth and 
last section of the statute directs, that in all the preceding 


the express words of the stat. 1 7 Car. 2. c\ 7- s. 2. (which relates to 
rent arreur only) an inquiry may be granted to supply omissions on 
the part of the pay at the Inal of the replevin, lienee, where the 
defendant avowed, as overseer of tin* poor, for a distress for u rate 
under stat. 43 Kliz. c. 2. and at the Inal the plaintiff vwi* nonsuit, 
and the jury was discharged without any inquiry of the treble da¬ 
mages given by the 1.9th section of that statute to defendants in 
case of a nonsuit after appeainnce; an application was made to the 
court that the avow ants might have a wiit of inquiry awarded to 
supply this defect, which apple alimv, after much debate, was 
granted. Herbert v. Walters, Ld. Haym. 59. Salk. l 205. Cartli. 
5l>2. S. C. 

A similar application was made in the cast of Valentine v. Faw¬ 
cett, 2 Str. 102 1 . O.i. Temp. 1 lanhv. 138. where a verdict had been 
given for the defendant, who had avowed under the same statute 
43 Eli/, e. 2. Lord \ {avdwicke, (h J., (with whom the rest of the 
couit counnted) was of opinion, that a writ of inquiry ought to be 
granted, upon the ground, that the words of this section of the sta¬ 
tute wen.' sufficient to take in this case, viz. “ that defendant shall 
recover treble damages, to be asse^ed by the same jury, or tvrit to 
inquire of the damages, as the same shall require.” The case of 
Valentine v. laweett was recognised in Dewell v. Marshall, 2 JJl, 
li. 921 . and •> Wils. 442. in which the court awarded a supple¬ 
mental writ of inquiry, after verdict found for the defendant, who 
had avowed under the statute 43 Eliz. r. 2. 

(34) The amount of the rent alleged to be due in the avowry or 
cognisance being admitted by the demurrer, it is not necessary in 
this case, as it is in the three preceding cases, that the inquiry should 
extend to the amount of the rent in arrear. 

(35) See the form of a judgment on demurrer for an avowant, 
prayer of writ of inquiry, award thereof, writ, return of the value 
of the distress, amounting to less than the rent alleged to be due, 
and iiual judgment thereupon, iu JVIounson v. Redsuaw, 1 SauucJ. 
L95. 
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cases where the value of the cattle (36) distrained shall not be 
found to the full vahuyrf the arrears, the party to whom such 
arrears are due, his executors yr administrators, mav, from 
time to time, distrain again for the residue. 

It is worthy of remark, that this statute, which defines 
with so much accuracy the mode of proceeding to be 
adopted bv a defendant, who succeeds in a replevin suit, has 
not superseded the judgment at common law, which may still 
be entered, if the defendant shall be so advised ; for the sta¬ 
tute is considered as giving a farther remedy, and not as ex¬ 
tinguishing the remedy to which the defendant was entitled 
at common law. Under this view of the statute, it has been 
holden*, that an avowant may enter a common-law judgment, 
and also pray a writ of inquiry under the statute. It ought, 
however, to be observed, that the remedy provided by theJ 
statute is attended with this advantage, that the writ of in¬ 
quiry awarded under it may he executed, notwithstanding 
the plaintiff has sued out a writ of second deliverance 1 * 
(37); whereas the writ of second deliverance, if delivered 
to the sheriff before return made, operates as a supersedeas 
to the writ of retorno habendo issuing on the common law 
judgment®. 


X. Of the Costs , and herein of the Costs in Error. 

1. to the PIuiiiLij}'. —At the common law, the plaintiff 
obtaining judgment in replevin \>as not entitled to costs' 1 ; 
but now, by tbestat. of Gloucester, (i ltd. l.c. 1. s. *2. the 
plaintiff is entitled to costs in all cases where be was (ntiile.l 
to damages antecedently to the statute of Gloucester; of 
course, therefore, the plaintiff is entiticjl to costs in re¬ 
plevin. 

a Baker v. Lade, Cartli. a .14. c 2 last. :j41. A S. P. per Holt, C. J , 

b Cooper v. Slid brook, j Wils. ll 6. in Piat v. Kntleis, 12 Mod. 3.t;. 

<1 Tidd’s Pr. SO.l. «il. 2 d. 


(3G) The preceding clauses of this statute mention goods and 
cattle distrained, but this speaks of cattle only. The omission of 
the word “ goods” in this clause appears to be casual. 

(37) The same rule holds with respect to the writ ofinquiry of 
damages under the 21 H. 8. c. 1<). which may be executed after a 
writ of second deliverance has been served. Pratt v. Rutledge, 
Salk. 05. 
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2. As to the De fendant .—A t the common law, if an avowry, 
or cognisance, or justification, was found for the defendant 
in replevin, or if the plaintiff was otherwise barred, the de¬ 
fendant was not entitled to costs; but now, by slat. 7 II. 8. 
c. 1. s. 3., “ persons making avowry, cognisance, or justi¬ 
fication in replevin, or second deliverance for any rent y cus¬ 
tom , or service , if their avowry, &c. be found for them, or if 
the plaintiff be otherwise barred, shall recover their damages 
or c osts, as the plaintiff should have done if he had re¬ 
covered.” 


And by stat. *21 IT. 8 . r. 19 . (which permits avowries, &c. 
in replevin and second deliverance to be made by the lord, &r. 
alleging the land to be hohk n of him without naming lhe 
'tenant,) damages and costs are given to di feudality in replevin, 
mot only in the cases provide d for by the preceding slat, of 
7 II- S. c. 4., but also m the cases of avowries, &c. fo: damage 
fensmf, or for other rents, if such avowr : « s, &c. he found lov 
: ,em, or if the plaintiff he otherwise barred. 

i iein a disliess lor an lieriot, the defendant will he < milled 
to vO.-,ts, but not upon a distress for an amerciament, Ih cause 
the statute extends only to customs and services'. 

A replevin is not within the lmanmg of the statute S & 9 
W. 3. c. 11. s 1 f . which givts c osts to persons who are im¬ 
properly made defendants in ac tions or plaints of trespass, 
assault, false imprisonment, or vjcciio firnue. 

Costs in Error .—By stal. 3 il 7. e. 10., reciting that writs 
of error were often brought f»r delay, it is enacted, “ That 
if any defendant or ten/-it, against whom judgment is gi\cn, 
sue anv writ of error to re wise it, in delay of execution, if 
judgment lie affirmed, <\:e., the person against whom the writ 
of error is sued shall recover his costs and damages for the 
delay and vexation.” 


'Phis statute applies only to cases where the judgment 
below is for the plaintiff; and subsequent statutes, viz. ,‘J Jac. 
1. c. 8. and lb & 17 Car. 2. c. 8., have not extended the de¬ 
scription of persons to whom relief was meant to be given by 
the stat. 3 11. 7. c. 10. 


Hence,'where in replevin in C. B. ? , the defendant made 
cognisance for rent in arrear, and had a verdict and judgment 
pursuant to the stat. 17 Car. 2. c. 7., which judgment was 
affirmed in B. R. on a writ of error brought by the plaintiff. 
On application to the court of B. R., that the defendant in 


e Porter v dray, CYq. F.liz. .WO. 
f fugle v. Wordsworth, □ Burr. liSS. 


g Guiding r. Dias, to Coat, 2. 
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prror might be allowed interest on the sum recovered by the 
judgment below., by force of the stat. 3 H. 7. c. 10., the 
'court refused to grant relief, observing, that the case of 
Cone v. Bowles, 4 Mod. 7, 8-, had settled the question, that 
an avowant in replevin, for whom judgment below was given, 
which was afterwards affirmed in error was not within the 
statute. 

By slat. S & i) W. 3. c. 11. s. 2., “ Costs ill error are given 
to the defendant, where the judgment below is for him and 
is a (fumed on error.” 

This statute applies only to those eases h where judgment is 
given on demurrer for defendants below; consequently, where 
an avowant in replevin for rent arrearhad a verdict and judg¬ 
ment below, which judgment was afterwards affirmed ou 
error; ,i was lioiden, that such defendant was not entitled tp 
Ills costs under the preceding statute. 

It Golding v, Dias, j» East, 4. 
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KKSCOUS. 

1 FT I*' 1:'nn rescous, as far as relatrs to the subject of this 
chapter (l), means the solum? al liberty, against law, a per¬ 
son arrested bv process or course of law*. 

To recover a compensation for this injury the plaintiff may 
bring an action of rescous, or an action on the case, against 
the party guilty of the rcseous. The action of rescous having 
fallen into disuse, the usual mode of proceeding is by an ac¬ 
tion on the case, to support which, it is necessary for the 
plaintilf to prove, 

!. The original cause of action. 

2. The writ and warrant, b\ the product ion of eopus of 
them, sworn to he true copu> by a witness who has com¬ 
pared and examined them with the onginals. 

3. The manner of the anvst, in ojdm' that it may appear to 
the. court whether the iin.st was l. gal or not; for without a 
Kgal arrest there cannot he a n>cuc. 

Mere words only, as if tin oltber says to a defendant, 
“ that he has a warrant against him, and that he arrests 
him,” w ill not eomtit u‘.o an arr« sl' J , if tiie defendant after¬ 
wards escapes from the edict r; but if the defendant ac¬ 
quiesces, and goi'i along \\ ith the olliet r, this will be consi¬ 
dered a 1 * submitting himself to the process, and as complete 
an arrest as if the oliicer had touched the person of the de¬ 
fendants 

y\» officer having two warrants in his pocket against the 
defendant* 1 , at iho several suits of A. and B., laid his hands 
«ui the defendant, and said to him, “ I arrest you by virtue of 
a warrant that 1 have;” but he did not shew the defendant 
the warrant, nor had it in his hand , nor told the defendant 

a 1 Inst. I CO. b. c Horner v. Batlyn, tS.R.Il. 12 Geo. 

b Ccrimr v. Sparks,Salk. 79. <1 Hull. N. 1 *. (i2. 

<1 Hodges v. Marks, Cro. Jac. 485 . 


(1) For rescous of distresses, see ante, tit. Distress, sect. VIII. 
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at whose suit lie arrested him, neither did the defendant de¬ 
mand to see the warrant, or to he informed at whose suit he 
was arrested. It was holden, 1st, that this arrest, without 
shewing- the warrant, and ■without mentioning at. whose suit 
the defendant was arrested, was legal, and Ihut it was not 
incumbent on the ollicer to shew the warrant to the defend¬ 
ant, until lie obeyed and demanded it. *2dly, Thai this ar¬ 
rest was legal, although the ollicer had not the warrant m In* 
hand, ami although he had Uvo warrants in his pocket for the 
defendant; for, being under the bailiff's arrest, be was in 
custody for all causes for which the sheriff had marie hi; 
warrant against him, although the sheriff or bailiff did not 
mention any specially. 

tty stat. 29 Car. 2. e. 7- s. (>. “ Xo person upon the Lord's 
day shall serve or execute any wlit, pioee^s, warrant, order, 
judgment, or decree, (except in cases of felony or breach r j 
the peace) but the service of every such writ, Ac. t-hail he 
loid to all intents and purposes.” 

As it is matter of public policy- 6 , thm proceedings t ■> il„ 
nature described in the slaluie should not he r \eeul- d i>u ,i 
Sunday, the regularity or irregularity of them cannot depend 
on the assent of the party afterwards to w.-ne an e:j;cci mu l<» 
such proceedings, bream-e they ur- m tueiw-. h ls dcmmiciy 
void by the statute. 

In the construction of tins s(ai>it« \il has Im >; '\ddcn, lii.it, 
an arrest cannot In: math on a Sunday for non-] no, men I. of a 
penalty by a defendant who has In on mm. n u u on a poial 
statute. 

The statute prohibits original arrest? only on c 

Hence a defendant, who wrongiulU cscapi ■> i;vm the 
custody of the law, may be ictakin upon a Sunday, on t;. -di 
pursuits or by virtue of an e-cape valiant 51 , v. hicii f. in i!n 
nature of fresh pursuit, for it c. not origin::! piorcss, and a 
commitment upon it is only the old commitment conuimcd 
clow’ll. 

But. after a voluntary escape, 
on a Sunday 1 . 


fi udaut 

C‘‘t 

nnot he r dh ■: 

suil of 

15., 

and ■'.sell :. •! 

; was ;d 

‘ ■._) : 

a detainer in h.s 

Old Oil 

tin 

- Sumla\- f■■ »ll» >w • 

suit o! 

C 

, fill' ( l iUl l. • 1,1- 


o Taylor v. FliiUii>s a K.isl, I.V. 1< Ai'jii.Kit m !’nk" v U«.-i\ I 

1{. v . Mors i T R. .’Of,, 1 ; >>-•■ i«M v '' ik U— -0» 

2 AilmitU'iJ ill Paikrr v VltxiijSalk i lj* •>U.‘ ’* '■*‘"id' *" 


uvo. 
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charged him out of custody, considering the arrest oil the 
Sunday, either as an original taking, which was prohibited by 
the statute, or as a retaking after a voluntary escape, which 
was bad under the authority of the preceding case*, where 
the distinction between a voluntary and a negligent escape 
was recognised. 

A person may he arrested on a Sunday on an attachment 
for a rescue 1 . But h rule nisi for an attachment for non-pay¬ 
ment of a sum of money, pursuant to the master’s allocatur, 
cannot be served on a Sunday®. 

If a defendant", after an arrest on mesne process, is rescued 
as he is conducting to gaol, the only remedy which the plain¬ 
tiff has, is by an action against the rescuers, since the sheriff 
is excusable by reason of the rescue; for on mesne piocess 
the sheriff is not bouud to take the pow comitatus with 
him, and therefore upon such process it is a good return 
to return the reseous (2). In an action against the she¬ 
riff for an escape on mesne process, if he pleads a rescue, 
it is not incumbent on him to shew that the rescue* was re¬ 
turned 0 . 

4. The plaintiff must prove the damage sustained by the 
rescue, viz. the loss of the debt by reason of the escape of the 
defendant (3). 

tc Atkinson v. Jameson, 5 T. R. 23. n May v. Proby, Cro. Jac. 4 ig. 

t Wittes, 43J). o Gorges v. Gore, 3 Lev. 4(i. 

111 M'lUbmu v. Smith, 9 T. It. sG. 


(o) If the party is once within the walls of the prison *, though 
the custody i' 011 me*ne process only, yet a rescue thence by any 
persons (except the king’s enemies f) will not excuse the sheriff. 
So on writ.' of execution the sheriff cannot return a reseuo: for the 
law supposes that the sheriff is attended with his posse eomitatus 
So if the defendant is brought out of prison after judgment, ami 
before any charge in execution, on a habeas corpus, ami is rescued 
on the way to the judge’s chambers, the sheriff will be answerable 
In nn action for an escape; for it is his duty, and so he is diieCted 
bv the writ to provide for the sure and sale conduct of the party §. 

(ii) With respect to damages, Holt, C. J., in Wilson v. Gary, 
0 Mod. 211. said, that the offenders were not entitled to any favour/ 
because they were guilty of a violence against the process of the law, 
and therefore thia ease was not to be compared to the case of a ne¬ 
gligent escape. 

* May v. Proby, 1 Roll. flip. 441. resolved per tot cur. recognised in 1 Str. 
4-!3. 

■f- Per Colte in hi* report of Southcote's case, 4 Co. 84. a. 

J May \. Proby, 1 Ro!. Rep 441. Resolved per tot. Cur/ 

§ Crompton v. Ward, Str. 420. 
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CHAP. XXXV. 


SHIPPING. 

I. Of the Ship-Registry Statutes. 

II. Of Seamens' Wages, and the several Statutes 
relating thereto , viz. Stat. 2 G. 2. c. 36.— 

31 G. 3. c . 39_37 G. 3. c. 73.—-8 G. 1. 

c . 24. 


I. 0/ Me Ship-Registry Statutes. 


A LI. merchant-ships employed upon the sea*, whether in 
tin- coasting-trade, or distant voyages, having a deck, or being 
of the burthen of 15 tons and upwards, and cither built in 
t ireat. Britain or Ireland* Guernsey, or the Isle of Man, or 
the colonies, plantations, islands, and territories, under the 
dominion of his Majesty, in Asia, Africa, or America, or 
taken in lawful war and condemned as prize, (with the ex¬ 
ception of vessels not exceeding 30 tons, and n<$t having a 
whole deck, and solely employed in the Newfoundland 
fishery,) are required to be registered in the manner, and ac¬ 
cording to the form, prescribed by stat. 2f> G. 3. c. 60. And 
bv the 17th section of the same statute it is enacted, “ that 
when the property in any vessel belonging to any of his Ma¬ 
jesty’s subjects shall he. transferred to any other of his Ma- 
jesU’s subjects, in whole or in part, the certificate of the 
registry of such vessel shall he truly and accurately recited, 
in words at length, in the bill of sale thereof, and that 
otherwise such bill of sale shall be void, to all intents and 


purposes.” 

The words of this section are general, and extend lo all 
transfers of property in a ship to British subjects, whether 
tile ship be in port or at sea. 

In trover for a ship 1 *, it appeared that B., being indebted to 


Vessels employed in inland uavipa- b Rulleslmi v. Ilibbert and Olliers*, 
tioo only ai t not within these stn. 3 T R. -10(V 
lutes. Laroche v.Wahciuan, I’ealcc’s 
N. P. C. I t’J. 
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the defendants in a large sum of money, gave them his pro¬ 
missory note, payable m three mouths; and hv way of secu¬ 
rity executed to them a bill of sale of the ship in question 
(then at sea). The bill of sale whs absolute on the face of it, 
but it did not contain a recital of the certificate of the re¬ 
gistry, as required by the preceding section. At the time 
when B. executed this bill of sale, he deposited it, together 
with the grand bill of sale, with the defendants, who gave 
him an acknowledgment in writing, promising to return the 
same upon payment of the note. Before the note became 
due, B. committed an act of bankruptcy. The ship arrived 
in England some monlbs afterwards, when the defendants 
took possession of her. It was holden, 1. that the transac¬ 
tion could not be considered as a mere deposit; it "as an 
absolute bill of sale, and the acknowledgment signed hv the 
defendants only nave a right of action to the vendor m case 
the bill of sale wps not returned, but did not alh et the pro¬ 
perty m the ship; and although the ship were at sea at the 
time when the bill of sale was executed, yet the slatutis ap¬ 
plied to transfers of ships at sea, and consequently the requi¬ 
sitions of the act not having bcui complied with, tiie lull of 
sale was void (1). ‘2. That the defendants had not any lien 

on the ship; for aid tough as against the bankrupt they might 
have had Mich a lien, yd by means of the bankruptcy the 
rights of third persons had intervened, ati<l"all the creditors 
of the bankrupt had an equitable lien on his estate, and were 
entitled ted an equal distribution, and where two equities 
concur, ihe legal title must prevail. 

truly and ai.rura:< /v.J 

A mere Clerical mistake will not vitiate the bill of sale, 
wln-re the certificate is in effect the same with the recital 
of it, and the error is apparent on the lace of the instill¬ 
ment 6 , but a substantial variance between the certificate 
of regidiy ai.d the recital thereof in the bill of sale will be 
tatal d . 

By a subsequent stat. 34 (4. 3. c. 68. s. 11. reciting, that 


c ReHcafo'i v Sm’.tli, .1 T. It. itji. d VVcbtcetrll V. Dale, 7 T. R. 30 O. 


(|) A bill was afterward- filed by the defendants in the Court of 
Chancery, against big aa magtiees of ihe bankrupt, praying to have u 
v-fid bill of sale qJ0ratcd to the defmdfnts; but the bill was dis¬ 
missed, 0 ^ the ground that the defendant had no equitable title 
Hinder the defective bill of sale. 3 Bro. Ch. C. 671« recogni-ed in 
Camden v. Anderson, 5 T. II. 7 Op. 
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upon the preceding clause doubts had arisen whether every 
transfer of property was required to be made by.au instru¬ 
ment in writing, and whether contracts for the transfer might 
not be made without such *n instruriient; it is enacted," That, 
no transfer, or agreement for transfer, of property in any 
vessel, shall be valid for any purpose, either in law or equity, 
unless such transfer, &c. shall be made.by bill of sale, or 
instrument in writing , containing such recital as is prescribed 
by tlial clause.” * ’ 

The 17th section of the stat. 2d G. 3. e which requires the 
recital of the certificate of the registry in the bill of sale, d6es ? 
not require the recital of the indorsements made on such cer¬ 
tificate upon every successhe transfer; but by the very terms" 
of the stat. 34 Cf. 3. e. f)8. s. 15. the contract is void, unless 
such indorsements are made. 

A bill of sale was executed 1 , whereby the property in a 
ship was assigned to A. 13., in trust for all the underwriters 
on the ship, by a certain policy, in proportion to their re¬ 
spective payments, without naming them. It was contended, 
that this bill of sale being in trust for un-named persons, did 
not convey the legal interest in the ship to A. B., inasmuch 
as the pohey of the register-laws required that there should 
not be any distinction between legal and equitable titles, ami 
consequently a person could not be the .legal owner of a ship, 
unless he was beneficially interested therein, and his name 
appeared on the documents required by those statutes. But 
the court were of opinion, that supposing the bill of sale to 
be void, it was at most void only as to the obje cts of the 
trust, and so that the execution of the trust could not be en¬ 
forced by law; but that there was not any such illegality af¬ 
fecting the trustee himself, as would prevent the property 
from vesting in him in the first .instance. 

If there, be an instrument purporting to convey the ship to 
a lender, for securing money, t'nc instrument doing that must 
pursue all the requisites of the register-acts 8 , although the 
ship be delivered on the advance of the money ; and the ship 
cannot be retained until payment of the money. These sta¬ 
tutes do not prevent a person having a lien on the papers de¬ 
posited with aim of a ship which lie is commissioned to sell 1 *. 

Though a bill of sale by way. of mortgage may be void 1 , 
as such, for not reciting the certificate of registry, yet the 

e Capadoce v. Cudnor, i Bos. S* Put. g Wilson v. UMtlun, r. Taunt. (>13# 

h JWrstarr v. AnRiis. .1 I stunt S31. 

(f Heath r. Hubburd, 4 Bast, 110. See i Keri i>ow *. QtiU', s -Jl. ^ 

Abbott’s remarks,- p. 6ft. and Curtis * ‘ 

v. Perry, 6 Vcs. jun T'<J. 

VOL. II, l I 
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iboifjragor mhy .ben5uc<|?oti a collateral covenant for the pay- 
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statutes are 


I. When the sale, <Sf agreement Jbr sale, of one or more 
Ihares in a ship, alter registering, takes place in the port to 
^hieh ihe ship -belongs (2): # 

^ .^Uch »ale* f $fb. must be acknowledged by an indorse¬ 
ment (aceoqjlttg to thujpresctfbed form 1 ) on the certificate of 
the regisfe-, before twlb witnesses, expressive of the place 
of residence bf'the persons "to whom the property is trans- 
ierrifU; or if such persdns are Resident inf a British factory" 1 , 
out the trig’s dominions, the name of such factory: or 
if they are resident in a foreign town or city, and are not 
members of „a British factory, the name of such town, &c. 

' and of the house or partnership in Great Britain or Ireland, 
for or with whom they are agents or partners; and a copy of 
this indorsement must be delivered by the party to whom the 
transfer is made, or his agent", to the registering officer, who 
is required to cause an eutry thereof to be indorsed on the 
affidavit, on which the original certificate of registry was ob¬ 
tained, and to make a memorandum of the same in the book 
of registry, and give notice thereof to the commisaionfcrs of 
customs. v *. 

IL When the sale, or agreement for sale, takes place 
during the absence of the ship from the port to which she 
belongs, so that an indorsement on the certificate cannot be 

immediately made 0 : 

v ; *+ ** '* 

Such ssl'0, &c. must he made by bill of sale, or other in¬ 
strument In writing, and a copy of the same (3) is to be de¬ 


le Slat. 7 & 8 W. 3-'c. ‘’•J.B.21. 
I 34 fjr. :3. v. tf$. 8. 15. 
ill 21>G. 3* e. 6(1, S. 16. 


it 34 G. 3.C. 63.8. 15. 
O 34 G. 3. C. 6t». a. 10. 


■ " (2) The port to which a ship belongs is useertained^by stat. -2(i 
c. G<). s. 5. to he, that “ from and to which she shall usually 
tratyh or being a new ship, shall intend to trade, and at or near 
s whicjithe husband or actiug owner usually resides.” 

(3) “ The legislature, in this case, considering that the captain 
( would do thatfKvnich he ought to do, namely, have his certificate of 
registry on board with him, substitutes a copy of the bill of sale in 
||lte place of the indorsement on the certificate, still preserving the 
other regulations; aud this is to serv^Ufttl within ten days after the' 
i^|urn g| Ae sl$jp to her port, when the indorsement before re¬ 
quired is tone made, aud the other acts to be doue as before. roen- 
lioudt}.” l’er Lawrence, J„ in Hilton v. Jackson, 3 East, 525. 
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liveitd to the proper officer, as i%the .’preceding case ah 
entry thereof, indorsed dn the affidavit, a liienmtyiimnfrniadc 
in* the book of registers, afid notk&giveu to"the 
sioners of customs; an $$ajtkifcten clays after the ship returns 
to the port to which she belongs, an judgement is to be mitde 
atjd signed by the ownerstor their agent, and’ a^ copy, thereof 
delivered, as Before-mentioned, otherwise the hill ofsale Shalt 
be void* and as before, an entry thereof^ is to be indorsed* 
and memorandum made. , ' j; 

The object of these regulations is, that byVefer^pg to the 
documents at the cusJpiu-hoiiSe, persons may know lowhpihT 
the A property in the ship belOijgs : at apy time f4f; and it js to 
be observed, that these provisions were intended to embrace* 
every case of the transfer of property in a ship, and they 
apply to any alteration of property in the ship, whether the 
same be made by the transfer of the whole, or by the sale of 
any share or number of shares therein, amounting to less 
than’the whole interest in such ship*. But it is hot neces¬ 
sary, that upon a transfer of a share in a vessel, the indorse¬ 
ment upon the certificate should express the share to bo all 
the vendor’s interest *1. 


A bill of sale Was executed by a sole owner of a vessel 
belonging^ the port of Sunderland 1 , to a vendee residing in 
London, at the time when the vessel was in the port of Lon¬ 
don ; the requisitcS'Of the stat. h &8 W.3. c. ‘2*2. s. ‘21. only 
had been complied with, and not the requisites of the loth 
or 10'th sections of stat. 34 G. 3. It was holdcu, that the bill 
of sale was void; for if the shipV^cro not so absent, &c. as 
to bring her within the Kith section, then the requites of the 
loth section ought* to have been complied with Law¬ 

rence, J. observed, 1 hat it was not sufficient for the vendee to 
have complied with the requisites of the slat. 7 & 8 VV. 3. 
o. 22. s. 21. which requires a register de noy,o upon any trans¬ 
fer of property to anotfePr pout; because such transfer might 
take place without any change of the properly to another, 
the property continuing in the same owner; that the object 
of the legislature there was to provide for the transfer of pro- 

p liloxain v. Hubbard, 5 Eust, 427 . r Hay ton v. Jackson, 8 East, 51 f 
4 j Underwood r, Miller, 1 Taunt. R. 

387 * ' _ 


* 

(4), “ The object of the legislature, in requiring the several < 
things to be done which ate mentioned in. the 1 5 th and loth 
e turns of the act,.was to enal^e the pubhe to trace t»om poll to port 
to whom the propertyn British ships belonged.^ 1 t§T Sf 1086 * 

Huy ton v. Jackson* sEast, 522 . 

' x t 9 £* 

“ ji. # 1 * * * 
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perty in 4 g ship frdift ofie port of registry to another; but it 
.atyutit cUflftqt the mode* in which the transfer of property 
froni one person to another, in another port, was to be made; 
that direction was supplied bystafc 56 Geo. 3. and 34 Geo. 3. 

The 16th section of the stat. 34 Geo. 3. c. 68. does notex¬ 
tend to J the case of a ship, which haying been registered at 
^jpg^'pdrt is sold, while at sea, to a purchaser residing at 
$g|4|^Uicrportin this kingdom. In sitch case a registration de 
'■povo in the port to which the ship is transferred by the pur- 
chaser,on - her return is sufficient’. 

III. Wheri'thfe ship-owners arc.resident inacountry not under 
the’Icing’s dominions 1 , as merhoers of a British factory, or 
are agents for, or partners in, a house or partnership, carry¬ 
ing on trade in Great Britain or Ireland, at the time when the 
transfer is made, so that the preceding requisites cannot he 
immediately complied with, six months are allowed after the 
transfer for complying with them; but it is required, that 
within ten days after the arrival of such owners or their 
ageftts in this kingdom, if the ship be in any port in this 
kingdom, if not, then within ten days after such ship shall 
so arrive, an indorsement shall be made by the owners or 
their agent, and a copy delivered as before-mentioned, other¬ 
wise the bill of sale to be void, and an entry must be in¬ 
dorsed, and memorandum made as before^ 

Having premised that one of the great objects of the pre¬ 
ceding regulations is to prevent foreigners from being con¬ 
cerned in British ships, without being at the same time sub¬ 
ject to the (1 i sad vantages attend i ng that character, I shall sub¬ 
join some remarks founded on the judicial determinations 
which have been made on thip subject 

1st, It is to be observed, that the preceding requisitions 
consist of two series of acts; one to be performed by the im¬ 
mediate parties to the sale or transfer,; the other by the pub¬ 
lic officers; and it has been holdeu", that although the pro* 
visions of the statutes be imperative as to the acts required 
Jp.be done by the parties themselves, yet they ard directory 
only as to the acts required to be done bv the public officers, 
and^consequently an omission of any of these requisites, on 
.the part of the public officers, will not vacate the contract; 
e.g. the delivery of a copy of the bill of safe of a ship at 6ea 
to the registering officer is an act required to be done by the 
pprty. to whom the transfer is made; if tiiis act be omitted, 

n Hubbard v. Johnstone, in Error, t 34$». 3- c. 68 . s. 17 . 

;£xch. ChjMire jWges against two. u Heath v#Hubbftnl, 4 East, Tio. 
3 Taunt. 177 Rutchford v. Meadow, 3 I? 8p . N. 

vPC.69. 
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the transfer is void (5); biutif the officer neglect to indorse 
the entry of the transfer,on the;oath pit whi&h the original cer¬ 
tificate of registry was obtained, and to make a memorandum 
thereof in the book of registry* ancfcto give notice of the same 
to the commissioners in London, such omission on the part 
of the officer will not vacate the contract*. 

2dly, Where there; is not any time limited for the per¬ 
formance of the act-'required to be dond by the party, (as, 
e.g. under the 10th section of stat. 34 G.3.*c. S8. no timers 
limited for tire delivery of the copy of the hilJFof sale by the 
party to whom the transfer is made, to £he registermjf'offie&'f,) 
the statute is to be construed as if it had directed that the 
act should he done within a reasonable time, 

3dly, Although the hill of sale*, or other such instrument, 
has its operation from the time when the requisites imposed 
on the parties to the sale have been complied with, yet no re¬ 
lation will bfi allowed to hold good, so as to make the,con¬ 
veyance effectual from any antecedent time. 

In an #ction of trover for a ship*, brought by the plaintiffs 
assignees of B., a bankrupt., against the defendant, who 
claimed two-third parts of the ship, as the vendee of B. be¬ 
fore his bankruptcy; ,it appeared that B., being indebted to 
the defendant in more than the value of his share of the ship, 
in Augiist, 1S00 T , made a bill of sale thereof to the de¬ 
fendant, and sent ft to him, but the defendant declined ac¬ 
cepting it until the loth of November following, and on the 
1.6th November, B. became a bankrupt. On the oth of De¬ 
cember, and not before, the requisites of the stat. 3-L G. 3. 
c. 68. s. lo*. in respect of the transfer of ships not in port 
were complied with, and within ten days after the return of 
the ship to port, an indorsement was regulaily made on the 
certificate of the registry, and the other requisites of the act 
complied with. It was holden, that the bill of sale, made by 
the bankrupt to the defendant, hacl no operation, until the 

x Underwood v. Miller, l Taunt. R. Moss v Charnork, 2 East, 404. The 

387. same point, was also admitted in 

y Painter vt Moxon, « M. & S. 43. Young v Brauder, 3 East, lo. 

% Per Lawrence, J. delivering the opi- a Moss v. Charnock, <2 East, soy. Bat 

nion of Le Blanc, J. and liiinsblf, in see 3 M. & S. so. 

{5) The purchaser having omitted to deliver the copy of the hill 
of sale, cannot make a title to the ship per saltum, by getting her 
registered de novo ill another port, where he resided at the time; 
for whatever may amount to a transfer of a ship to another (fort 
within the meaning of the^siatutes, in no case can such transfer be 
made; by one who has no interest in the ship.. Heath#.^tlubbatrd, 
4 East, 110* ‘ > 
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requisites of. the statute weri t.arri plied With, that Is,; not 
until after the bartki%ptcy{ that it was contrary to the policy 
of the register^ acts to permit the conveyance to be made ef¬ 
fectual by rotation from ; any*, antecedent time, and conscv 
quently that the assignees were entitled to recover. 

^jj^ly,*These statutes relate to transfers made by the act of 
: t®f^%^nly b , viz. from a former owner, to a new owner; 
iSsfe^here the transfer is capable of being effectuated in the 
f ;, ^aiqan r way, .by the mere operation of an instrument of as-,, 
ilgrifbent from the one party to the other, and d&not Relate to 
transfers deriving tlicir effect by peculiar provision or opera¬ 
tion of law, as assignmentsftby commissioners of bankrupt to 
assignees under the bankrupt laws do; or titles passinj&to 
executors or administrators in case of death, ip these eases 
a title may be transmitted without any of the forms required 
by the statutes; and as a title may be transmitted without 
these4orms in the case of a bankruptcy generally, it may he 
so done in a case hilling within the scope and object of the 
stat. 21 Jac. 1. c. 19 c . 

Trover for ship d . B. being the registered owner, executed 
a bill of sale of the ship to S. as a security for advances which 
hail been made by S. to B. At the time of the execution of 
the bill of sale the ship was at sea; she returned the latter 
end of the year 1S11. N. did not lake possession; but in May 
1812, the ship was registered in the name of S. Not.with- 
standing this alteration, the ship continued under the orders of 
B.y who fitted her out for tilt* whale fishery, appointed the 
captain, and exercised all, the ordinary acts of ownership. 
S. became,a bankrupt; the ship returned, and shortly after 
B. became a bankrupt. The question was, whether B. was 
the ostensible owner under the stat. 2b'Jae. c. IP. s. 11. so as 
to give his assignees a claim to the ship; the court were of 
opinion, that B. was the ostensible owner. 

Lastly, It will be observed, that the register is directed to 
be kept not for the sake of the persons making, or the persons 
acceptihg the transfer; but for purposes of public policy; 
hence, to charge a person as owner of a ship, it is not suf¬ 
ficient merely to produce the register; for that cannot be 
made evidence, even prima facie, unless the person intended 
to be charged is connected with the entry, and it is shewn 
that every thing has been done by his authority' or adoption. 

remains only to mention the cases in which the statutes 

*» • ** 

b Bfoxam t. Hubbard, 5 Bast, 429 . e Frazer v. Hopkins, ft Camp. N. P. 
c Robinson *.WncdoWHelbW. R. Trio. C. 170. end's Taunt. 5. S.C. Tiakfer 

56 G. 3. * , v. Walpole, 14 East, 226. 

d s. c. 
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require or permit Jbhe officer^ make a registry <Je novo, and 
these are as follows* : v ‘ 

'* First , where the old certificate has been lost or m&laids; 
2dlv, where the certificate is* wilfully detained by the mas¬ 
ter 6 ; 3dty, ‘ where, after a transfer of part of the property in 
the same port, the owners of the part not transferred desire 
a new register*; 4thly, where the ship is altered in form or 
burthep k ; and .5thly, hpou any transfer of property to ano¬ 
ther port 1 . The statute of King William also required apew 
register in case of a change Of the ship’s tj6me m , but 
change is uOw altogether prohibited". f k'Y 


11. Of'-Se&men 9 * IVages, and the several Statutes re¬ 
lating thereto , viz. Stat. 2 G. 2. c. 36. — 

31 G. 3. c. 30.—37 G. 3. c . 73.-8 G. 1. c. 24. 

• 

The legislature, in its wisdom, has thought fit to make se¬ 
veral provisions relating to seamen employed in merchant 
ships,.for the better securing the wages of the seamen, and to 
guard against desertion. 

Seamen employed in merchant ships arc usually hired at 
a certain sum, cither by the month or for the voyage 0 . 

By stat. 2 G, 2. c. 36. (entitled an act for the better regu¬ 
lation of seamen in the merchant service, and made perpe¬ 
tual, and extended to all his Majesty’s colonies in America, 
by stat. 2 G. 3. c. 31.) masters of ships, bound to parts beyond 
the seas, arc prohibited from carrying any “seamen or mariners 
(except their apprentices) to sea upon any voyage to parts be¬ 
yond the seas, without first agreeing with them for their 
wages; and this agreement must, 1st, he in writing '0‘); 
2<lly, it must declare the wages (7) which each mariner is to 

f Abbott, ed. ad'. Co. I 7 & s W. 3 . c. 23 . a. 3i. 

jr g() G. 3 G. Co. S. 33 . in 11». 

)> as G. 3 . c. 34 . 8 . 14. 34 G. 3 r. Ga. n So G 3. c. Go. s. 19 . Sec also slat. 

8> ly, ' 34 G. 3. c. G8. ». 22. which ujijxary 

i 34 G. 3. c. 68 .8 21 . to provide for another cast’, 

k 26 G. 3 . c. Co. 8.'24. o Abbott, as*, ed. 3 d. 


,(6) The statutes relating to seamen’s wages do not declare that 
a verbal agreement shall be void, but impose a penalty on the mus- 
tdr, if there be not a written agreement. Abbott, 391 - 

(7) A sailor brought an action against a master of a ship* and 
declared on an agreement, whereby it was stipulated, that the 
sdllor should have a certain sum per month duringm/voyage from 
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Kaye during ‘the, ^rholc *voy£ge, or for sp; long, time as lie 
•hips himsClf for; ^ly, it must*eXpres£ the voyagc for which 
the rpariner is shipped; 4thly, it raust be,signed* by the ma- ; , 
finer within tfigee days after lip lias entered himself oil board 
the ship. 'This agreement is, after signing, conclusive to all 
''parties auring the time agreed for 1 *.*, * 

, v -*^$stcrs or commanders oftopding against these provisions, 
aM j^de liable to a penalty of 5/. for every mariner carried to 
without having entered ir^to the requisite agreement, the 
i ^ebaltyrlo be paid to the use of Greenwich;JIospita1, and 
recoverable by information before J. P 1 . 

Masters^are also required, under a penalty of twenty shil¬ 
lings, 'to pay their seamen,* upon thcirarrival in Great ^ri|^n, - 
their wages, if demanded, within thirty days after, entry of 
the ship at the Custom House, (except where a covenant has 
been entered into to the contrary,) or at the time of their dis¬ 
charge, which shall first happen; deducting the penalties 
and forfeitures which may have been incurred; and such pay¬ 
ment shall be valid, notwithstanding any action, bill of sale, 
attachment, or incumbrance. The penalty imposed on mas¬ 
ters for disobedience to this regulation, is recoverable by the 
same method as the wages’ 1 . 

Mariners, by entering into or signing the agreement, are 
not be deprived of using any lawful means for the recovery 
of wages against the ship, master, or owners 1 . 

In all cases where it may be necessary to produce the 
written agreement in court, no obligation shall lie on the ma¬ 
riner to produce the same, baton the master or owner; and 
no mariner shall fail in any action, &c. for the recovery of 
wages, for want of such agreement being producedIt is 
not necessary for the seaman to give the captain notice to 
produce this agreement". 

g S. V. 1 S ft. 

li 'S. e, in S. 

1 S. ). n Bowman v. Matizchnan, 9 Camp. N. 

k S. 7 . V. C 315. 

—. .—- 

Lomfon to Africa, and thence to the West Indies, and also so much 
money at should he the average price of a negro slave in the West 
Indies. In the ship’s articles no mention was made of the money 
to be paid to the plaintiff as. fjhe average price of thenegro slave. 
It was holdep, that the additional perquisite of the average price of 
a negro si aye could only he considered as wages, and therefore ought 
to have been inserted in the written agreement. White v. Wilson, 

2 Bos. & Pul. 116. .In like manner it has been holdtin, that the 
seamen cannot claim any money as grataitymoney due by usgge. 
Elsworth v. Wool more, 5 Esp.N, P. C. 84. 



. SHIPPING. 

' The penalties irnposedon seamen for desertioh, arul absent¬ 
ing themselves without le&fe, are as follows: 

• 1. Any mariner deserting or refusing to proceed on* tire 
voyage, or deserting from the ship in parts beyond the seas, 
after having signed the agreement, forfeits to the owners the 
wages due at the time of his deserting or„obstinately refusing 
to proceed on the voyage.^ ° 

2. Any mariner .absenting himself from bis ship, without 
, leave from the master, &c. shall, for every such day’s absence, 

forfeit two.day’s pay to the use of Greenwich Hospital p . 

3. Any mariner, not entering into his Majesty’s service, 
who leaves the ship without a discharge in. writing, fjrom the 
master, commander, or other person, having charge of the 
vessel, forfeits one month's pay (9), to be recovered and ap¬ 
plied according to the directions of the statute * (10). 

o S. 3. ‘ p S 5. q S. 6. 


(8) “ Entering or being entered into the service of liis Majesty, 
on board any of his Majesty’s ships, will not occasion a forfeiture 
of wages, nor is it to be deemed a desertion.” S. 13. Being com¬ 
pelled to quit the ship through inhuman treatment of the master*, < 
or being dismissed without lawful cause, will not be deemed deser¬ 
tion f* So where the seaman is impressed into the royal service, he 
will be entitled to receive a proportion of his wages up to the time 
of impressing. Wiggins v. Ingleton, 2 Ld. Raym. 1211. per 
Holt, C. J. hut nothing further. Clements v. Mayborn, B. R. T. 
24 G. 3. Abbott, 395. and the voyage must be completed. 2 Camp. 
N. P. C. 320. n. 

(9) The meaning of jthe first and second of these provisions is, 
that if the mariner run away before the voyage is commenced, or 
in parts beyond the seas, he shall forfeit his whole wages; if he 
absent himself during the voyage and return, he shall forfeit two 
days’ pay. The third provision was intended to prevent seamen 
from quitting,the ship after her arrival at the port of delivery, and 
before she is unladen, at which time the voyage must be considered 
as at am end, for the purposes of a general forfeiture. See the pre¬ 
amble to the 6th section, and Froutine V: Frost, 3 Bos. & Pul. 302. 
In order to avail himself of a forfeiture under this provision, it is 
incumbent on the master, who claims the forfeiture, to give sonic 
evidence to prove that the seaman Quitted the ship without leave in 
writing* It is not necessary for the seaman to prove that he had 
such leave. ,3 Bos. aud Pul. 302. 

(10) The 9th section authorizes the master, commanded or 

. * f.Uhlaml v. Stephens, 3 Esp. N, P. C. 269 . Keuyon, C. J. 

t Sigurd v. Robert*, 3 Esp. N. P. <?. 78- Eldod, C. S. 
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The dkfegding p$pv*tsidfts having beep found, Jay experi¬ 
ence, to be highly beneficial tp^ffle tratjde and navigation t»f 
’this, ktogdoip, similar regulation were established by stat.. 
SI CJ*3. d: 3p.#¥ the government of seamen employed in the 
poastjng$rade of Great Britain, in vessels of the burthen of 
.400 ions or «pwar$is*„which shall go to open sba. N. No 
dgnelmenl made by virtue of this $ct shall be charged with a 

>1 The most material points of difference betvveeft this sta¬ 
tute and the former, are, 1. that masters are Jn&quirbd, un-^ 
der this act, to pay^the seamen within/oe days, instead of 
thirty** days} 1 after entry of the ship at the Custom-Houijp, or 
cargo (titiveml. : >2. It a^se&man, having signedtlfo requisite 
agreement, neglects or refuses to proceed on the intended 
V6yage, he forfeits,to the owners all the wages* dial to him 
&t the,time; but the foffeiture for desertion afterwards, and 
before the voyage agreed upon, pr upon which the ship has 
proceeded, is completed, and the cargo delivered., or before 
the seaman has a discharge in writing from the master, &c. 
is only of one month's wages to the use. of Greenwich Hos¬ 
pital. 3. By the Pth section, the following method of ascer¬ 
taining the penalties incurred is prescribed in cases where 
the € 01111*001 for wages is by the voyage, and not by the 
month, or other stated period of time, viz. 1. “ If the whole 
time spent in the voyage agreed or proceeded upon exceeds 
one lunar month, the forfeiture of one mouth’s pay shall be 
deemed a forfeiture of a sum of money, bearing the same 
proportion to the^whole wages as a lunar month bears to the 
whole time spent in the voyage. The same rule is to be 
adopted in ascertaining the amount of the forfeiture of two 


r s. 10. 


owners, to deduct out of any seaman’s wages all the penalties and 
^forfeitures incurred by the act, and to enter them in a book to be 
signed by the master or commander, and two principal officers of 
the ship, setting forth that the penalties and forfeitures contained 
in such book aTe the whole penalties and forfeitures stopped during 
the voyage, which penalties and forfeitures (except the forfeiture 
for desertion) shall go to Greei^ich Hospital, and be paid,and ac¬ 
counted for, by the master or commander, to the officer who collects 
the sixpence per month.—-N. In an action by the seaman against 
the .master for wages, the master will not be allowed to set off the 
before-mentioued deductions, unless he has previously debited 
himself to Greenwich Hospital for the amount m a book, kept ac¬ 
cording to the directions of \ the statute. 8 Bos. and Pul. 302,* 
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day's pay.* 2. If the Wbdje time spent; in* the voyaged 
cxfieed one lunar moftth, pfe forfeiture,of one month’s pay 
' shhll be deemed forfeiturl of the whole wages; andy 3; lf 
such'time does not exceed two days*. the forfeiture of .two 
days’ pay s)iall be deemed a forfeiture of the whole-wages.” t 

Further regulations, lifve been established by the legishn- 
VJ ture, to prevent the de^rtfdtv^bf seamen from British mer¬ 
chant shjps trading to his Majesty!s Hioionie# in,the \%est 
-$ Indies;^ A * - r | 

By st»t.#G. 3- c. 73. s. 1. it is enacted^ “ that efery sea¬ 
man, mariner, and other person, .who Meserts at any time 
duriftg th| Voyage out or home* froiih any British merchant 
ship trading to orfropr the said colonies," shafl, in addition 
to former penalties', forfeit all the wages he may be entitled 
to during the voyage, from the master on owner of the ship 
on board of which he shall enter , immediately after such de- 
. sertion.” ‘ ' 4 ‘ 

By the 2d section, a penalty of 100/. is imposed on masters 
or commanders who hire seamen, ike. who, to their know¬ 
ledge, have deserted from other ships. 

By the 3d section, no master sailing from any place in 
Great Britain, shall hire any seamen, &c. at any place with¬ 
in his Majesty’s colonies, &c. in the West Indies, at more 
wages than* according to the rate of double monthly wages 
contracted for with the seamen, &c. (in the same degree 
and station) hired at the last departure of the vessel from 
Great Britain, unless the governor, &c. of, such place in the 
West Indies shall think that greater wages ought to be 
given, and shall authorize the same to be given by writing 
under his hand (11), and ail contracts, bonds, bills, and other 
securities, made contrary to the meaning of this act, are 
declared to be void, and the master entering into them, Or 
hiring seamen, or paying wages, otherwise than as the act 
directs, is made subject to a penalty of 100/. for every of¬ 
fence. 


By the 5th section, masters are required, under a penalty 
of 50/. within ten days after their arrival in the West In¬ 
dies or Great Britain, to deliver in, on oath, a true list and 
description of the crew on boagl at the time of clearing out 
and arrival, and of every sea mini, &c. who has deserted or 


(it) dn this license from the governor, &c, the rate of the wages 
nltewed by him must be specified, otherwise the license will foe 
useless. Rodgers v. Lacy, 2 Bos. & Pul. 57. 
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died dujring the voyage, and also a true account of the wages 
due to each siamqfa'&c. so dying/dt the pime of hisdeath* grid 
further*, th^e money due for sucli wages shall be paid by the 
master within# lihree months after arrival in any port of 
Great Britain, to the receiver of the sixpenny duty for Green¬ 
wich Hospital, tp the use of the personal representatives of 
such^eame i. &c.; and in case the master neglects or refuses 
Jtpjpky shell wag£s to tha said receiver, within the time li- 
tawed; he'is made liable to a penalty of 50/. and also double 
^be amount of the wages (1*2). * - - 

*»v ■ ' g, 

The penalties, when recovered, are distributed thus: one 
third to Greenwich Hospital; one^third to the support of the 
seamen’s hospital at the port where the ship arrives, if there 
be any hospital—-if not, to the old anct disabled seamen of that 
port and their families; and the remaining third to the person 
informing and suing. " 

By §tat. 8 G. 1. c. 24* s. 7. (made perpetual by stat. 2 G. 2. 
c. 28. s. 7.) masters or owners of any merchant ship or vessel 
are prohibited from paving or advancing to any seaman or 
mariner, while he is in parts beyond the seas, any money 
or effects upon account of wages, exceeding one. moiety of 
the wages due at the time of such payment, until the return 
of the ship to Great Britain or Ireland, or the plantations, or 
to some other of his Majesty’s dominions whereto they be¬ 
long, ; under a penalty of double the money so ^aid or ad¬ 
vanced, recoverable by common informer in the High Court 
of Admiralty. 

Having detailed the most material legislative provisions on 
this subject, it will be proper to take notice of the rules of law 
and judicial decisions, as far as they affect the contract under 
consideration. 

J The most important rule on this head is, “ that freight is 
the mother of wages 1 ;” i. c. if the ship has earned its freight, 

s. S. 7 . t Anon, a Show. 283. Abbott, 3£8. 


(12) In the construction of these provisions, it has been holdeii, 
that if the whole wages due to Jjie deceased seaman have been paid 
to the Receiver of Greenwich Hospital, the representatives of such 
seaman have not any right of action against the master for the 
wages; but if a part only has been paid in, and tile r.emaindeV hits 
been fraudulently withholden, the representatives of the Seaifian 
may maintain an action for such remainder, notwithstanding this 
statute. Armstrong v, Smith, 1 Bos. & Bui. ft, K. 299 . "■ * ‘ 

” * * *■ , 1 
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and the seaman hftsperforjjigd his stipulated duty, he becomes 
entitled to his wa£Cff*(13)^<, ■> . 

If the ship be captured", *or lost in the voyage, the "seamen 
lose their wages. • - - * 

In an action for seaman’s wages*, it appeared that the 
, seaman had entered into the usual articles, “ to serve as a 
mariner on board a Wfesf India ship bound* foy the ports of 
Madeira, any of the West India Islands, and Jamaica, and 
' to return to London,” and fn consideration of the montlijy 
wages "therein mentioned, to perform the above-mentioned 
voyage; but it was expressly stipulated, that lip wasjiot to 
demand Of be entitled to his wages, or any part thereof, until 
the dfrrivaf "of the ship at the above-mentioned port of dis¬ 
charge.*, The ship sailed, delivered her cargo at Madeira, 
and took in wine, part of which she delivered at Dominica, 
other part at Kingston in Jamaica, there took in govern¬ 
ment stores, delivered them at Port Antonio, in Jamaica, 
ana the remainder of the wine at Martha Bray, in the same 
island. She was then freighted with a cargo of sugars for 
London, for which she sailed, but was lost at sea in the 
course of her passage home. It was contended on the part 
of the plaintiff, that the voyage being, by the terms of it, 
divided into three parts: 1st, to Madeira, next to the West 
Indies, and lastly home; ami freight having been earned in 
the two first stages of the voyage, the plaintiff was entitled 
to recover his wages pro■ rata , for so many entire months as 
had been spent in the voyage. But Lord Kllonborough, C. J. 
being of opinion, that, according to the true construction of 
the articles, the port of London was to be considered as the 

u Ahernethy v. Lamlule, Doug. 5:19. x Appleby v. Dotls, 8 East, 300. 

Per Bailer, J. l T. R. 79 


(13) If the ship be lost before the first port of delivery, the sea¬ 
men lose all their wages; but if lost after she bus been at the first 
port of delivery, then,they lose only those accrued due ! from the 
last port of delivery; but if tlie seamen run away, although they 
have been at a port of delivery, yet they lose all their wages. Per 
Holt, C. J. ex relatione M’ri Jacob, 1 j.d. [faym. 639 . 

If a ship be bound for the East Indies, and thence to England, 
and the ship unlades at a port in the East Indies, and takes freight 
for England, and in her return she is taken by enemies, the ma¬ 
riners shall have their wages for the voyage to the East Indies, and 
for half the time that' they stayed there to unlade, and ho more. 
Per Holt, C. J. London sittings, l Ld. Kaym. 73p. 12 Mod. 4Op. 

C. See also Appleby v. Dods, 8 East, 30U. 
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port ofdlscharge, and consequently dititi* ship had not ftp. 
rived there, the plaintiff was preceded by the expressstipUl*.' 
Ifttionplrorq recovering any part of his wages, nonsuited the* 
plaintiff. Qji fiction to set aside the nonsuit;, the Court of 
King's Bench concurred in opinion With theC. J r 

1 There has not been any case wherein it has been decided, 

■ tha li ^ filnp seized by way of feteliation, and afterwards re- 
hajf been, consider^, as captured; or in which^the 
^^Eu^t^iertbes of capture, as dissolving a contraofeforwages, 4 
"^|?#bee'n considered as attaching. ^ • * 

Seizure, ^ven hosUle seizure*, is not necessarily capture, 
though such is it| usual and probable ..result. 1’he 1 ultimate 
act ot adjudication of tli& state, by Vhi^li the'Seizure his 
been made, assigns its proper and conclusive qutffityyuul de¬ 
nomination to its own priginal proceeding. If it condemn 
in such case, it is a capture ah inilia; if it award restitution 
as an act of justice, it pronounces dii its own act, as.not being 
n validikct of capture, but as an act of temporary seitffhe 
and detention upon grounds not warranting the condemna¬ 
tion of the property, or the dealing with it as captured(14). 
Hence, in tbe case of the seamen* who were forcibly taken 
out of British merchant ships at Petersburg!!, by order of the 
Russian government, and marched into the interior of the 
country, after which hostilities between Great Britain and 
Russia took* place, but onihe re-establishment of peace, the 
ships of both countries were restored, and the seamen were 
permitted to return "with their vessels, which brought home 
their cargoes and earned their freight; it was holden, that this 
seizure, however hostile in the manner, so far partook of the 
nature of an embargo in its result, and not of a capture, that 
it did not put an end to the contract ofthe seamen for wages, 
even during the time of the detention and imprisonment: but, 
even considering it as a temporary capture, yet, like the case 
of a capture and recapture, the seamen were still entitled to 
their wages; their being so entitled depended on the ship 
earning Jter freight for the voyage, and the performance of 

*-Per Etteoborougli, C. J. delivering a Beale v. Thompson,inewer, 4 East, 
tite opiniog rtf tbe court it) Beale v. 540. r ‘ ' - ; v 

Thorojrton, 4 East, 561. * . v ‘ 

*. i 0 .j*.'; . %, , • *■ ' 1 ' ^ * 

4 ' ■ j ■ '» l 1 ' t," -- - -- ~' m T ~*" " 1 1 

t M ‘ '* % ‘ * , 

(14V <« li seems to be immaterial for this purpose, whether the 
restitution be awarded by the government of the country, as air 
act of state, or by arty of the ordinary courts of civil judicature to > 
whVchthe aid ministration of justice on' these subjects is usyally^e- 
legated.” Per Lord EUenbrtrough,C. J. 4 East, &6j. 
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their stipulated duty; and here freight for the*voyage wds 
ultimately earned, and tfoe^, seamen were *not guilty^f any 
breach of duty; for the stipulation in the articles*{f5),*ifc>t to 
be on, shore under any pretence, without lelve, before^the 
voyage was ended,, must be/understood of a being oi**shor^by 
the party’s own unauthorised act; and even if such impri¬ 
sonment on shore could be so considered, vet the master/hay- 
ing |fterwariis received them again on board, witlfout ohjetj- 
,, tion, amounted to a dispensation of the service in the interval, 
and entifledihem to wages according to the original contJ$Lcjs*t 

If a seaman .can prove that he was disabled from perform¬ 
ing his duty by an accident 1 *, e. g. by 5, receiving- a blow %>m 
a piece of timber accidentally falling on liirfi, he will be^en¬ 
titled to recover hi! wages for the whole voyage, in like.man¬ 
ner as if he had actually served. ^ 

A seaman, who is impressed before a ship returns to a 
port of delivery, is entitled to his wages pro tanto* if the 
ship 1 complete her voyage; but not if she is captureason her ' 
return*. . 

V 

But in a case where the defendant® gave a written promise 
to pay the plaintiff’s iutestate a gross sum ( thirty guineas,) 
provided he proceeded , continued , and did his duty as second 
mate in a certain ship, from Jamaica to Liverpool, and the 
intestate, who had regularly performed his duty, died about 
a month after the ship had sailed, and before her arrival at 
Liverpool; and it appeared, that the common rate of wages 
was 4/. -per month, when the party was paid in proportion 
to the time he served, and that the voyage was generally 
performed in two months; it was holden, that the repre¬ 
sentative of the intestate was not entitled to recover-any 
wages on the erpres/contract, because it was an entire con¬ 
tract and not divisible; nor on an implied contract, by rea¬ 
son of the axiom of law, that where the parties have entered 
into an express contract, no other can be implied. 

During a voyage the ship was wrecked, and. the captain 
gave the-paarinersan order upon the owners for the arhount of 
their wages to the date of the wreck, acknowledging at the 

' * time that he had hired them by the month. It. was 

fandlerv.Greaves,9 H.Bl.'6«6.n. JiUnon. London Sittings, Dec. lit#, 
ur see the remark^ of Grose, J. iaod. 1-d. Fllenborongh, C. Jf 
T. R. 385. 2 tamp. N. P. C. 320. n. 

o Per Hirtt, C. J. in Wiggins v.Ingle- e Cutter v. Powell, 6 T. R- 320. 

ton,3 LrfLRayia.jeiI. 


% ' 

(15) The teamen bad signed the articles in the usual fpno. 
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holden f , that under these circumstances; no action for wages 
cotild be maintained by the mariners against the captain, at 
least withobt proving that they had first made a demand upon 
the owners. 

•It only remains to state the remedies' which the law has 
proyiden for the recovery of seamen's wages. 

- iK the hiring be on the usual terms 8 , and made by word 
or by writing only, without seal, the seamen, or any one or 
more of them, anil every officer, except the master, may sue 
% m the Court of Admiralty, and may, by the process of that 
court, arrest the ship as a security for their demand (1 O'), or 
cite the master or owners personally to answer to them. 

But if the agreement be by deed, and the terms of sufch 
agreement are not the usual terms, then the only remedy is in 
the common law courts (17). 

But whether the party sue in the Court of Admiralty h , 
or bring the action in the courts of common law 1 ; in both 
cases the suit or action must be commenced within six years 
next after the cause thereof has accrued, unless the party 
suing should have been under any of the disabilities men¬ 
tioned in the statute of limitations, as infancy, absence beyond 
the seas, &c. 

If foreign sailors stipulate in their own country before the 
commencement of a voyage that they will not sue the cap¬ 
tain for any money abroad, but be satisfied with wfiat be may 
advance them abroad, in deduction of their wages,,such sti¬ 
pulation is binding, and an action cannot be maintained by 
the seaman for his wages in the courts of this country k . 

f Forsboom r. Kruger. 3 Camp. N. P. U Stat. 4 Ann. c. 16, 17,18,19. 

C.'l 97 . * 31 Jac. j. c. 16, s. 3 ,7. See ante,p. 

g Abbott, 491 , 2 cites Winoli, 8. 12[). 

2 Vent. 181.8 Mod. 37 jl« 2t.d. Itaym. k Johnson v. Machichme, a Camp. 

130<i. l Sir. 707. Say. l iG. I Cd. N. P.C. 44. 

Raym. Gag. Salk. 33 . 3 Sir. S.jS. 

1 Bernard. 207* Sir. 937 , , > 

U(>) In proceeding against the ship in specie, if the value there¬ 
of be insufficient to discharge all the claims upon it* the seaman's 
claim for his wages is preferred before all other charges; fojwtbe 
labour of the seamen, having fought the ship to the destined 
has furnished to all other persons the means of Musitiag- y y 
claims upog it, which otherwise thev could not hare had. Abbott, 
430. 

( 17 ) In the courts of common law the seamen may sue either the 
master, as tlie person immediately contracting with them, and an¬ 
swerable to them, or the owners', as the persons virtually contract¬ 
ing With them through the agency of the master, and answerable for 
the performance of his engagement. Abbott, 431. 
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CHAP. XXXVI. 


SLANDER. 

I. Scandalum Magna turn. 

II. Of the Action for Slander, and in what Cases it 
may he maintained . 

III. Of the Declaration , and herein of the Nature 

and Office of the Innuendo . 

IV. Of the Pleadings — Evidence — Costs. 


I. Scandalum Magnatum. 

Slander spoken and published of a peer is termed scanda¬ 
lum magnatum. 

The stat Westm. 1. c. 34. commands, “ that none be so 
hardy to tell or publish any false news or tales, whereby dis¬ 
cord, or occasion of discord, or slander, may grow between 
the king and his people, or the great men of the realm; and he 
that doth so, shall be taken and kept in prison, until he hath 
brought him into the court which was the first author of the 
tate[ 1).” 

And by stat. 2 R. 2. c. 5. “ None shall devise or speak false 
news, lies, or other such false things of the prelates, dukes, 
earls, barous, and other nobles and great men of the realm, and 
of the chancellor, treasurer, clerk of the privy seal, steward 
of the king’s house, justices of the one bench or the other, and 
other great officers of the realm, and he that doth shall incur 
the pam of the stat. Westm. 1. c. 34.” 


(I) $ee Sir Edvr. Coke’s^^osition of this statute, 2 Inst. 225. 

VOL. II. *K K 
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And by stat. 12 R. 2. c. 11. “ When any such [person, as 
is dr scribed in the foregoing statutes,] is taken and imprisoned, 
and cannot find him by whom the speech be moved, he may 
be punished by the advice?of the council, notwithstanding the 
statutes of Westm. 1. c. 3 L and 2 R. 2. c. 5.” 

The foregoing statutes do not expressly give an action , yet 
it has been hoiden, that the party injured may maintain an ac¬ 
tion* on the stat. of 2 R. 2. c. 5. upon the principle of law*, 
that an action lies on a statute, which prohibits the doing an 
..net to the prejudice of another. Though the dignity of vis¬ 
count was not created at the time when this statute was made, 
yet it lias been hoiden, that such dignity is within the statute 1 *; 
and a peer of Scotland, since the union, may also take advan¬ 
tage of this statute® (2). 

The form of declaration is, tarn pro domino regc <juam pro 
seipso (3), concluding contra formam statute. The stat. 
2 R. 2. c. 5. is a general law', and consequently need not be 
plcadcd f ; but if the party undertake to recite it, and fail in a 
material point, it will be fatal 8 . It must appear on the face 
of the declaration, that the party injured was unus magnatum 
at the time when the words were spokcn h . Special bail is not 
required in this action', and the venue cannot be changed upon 
the common aludavit 1 ®. Neither can a writ of error be brought 
upon it in the Exchequer Chamber 1 , for it has been hoiden, 


a 9 Inst. 13 s. jo Rep. 75. b. 
b Vise, Say and Scale v. Stephens, Cro. 
Car. 135 . 

c Vise. Falkland v. Phipps, Comyn’s 
R.439. 

4 Vid. Entr. 74. 
e Doct. Plac. 339. 4 Rep. 13 a. 
f Ld. Shaftesbury v. Ld. Digby, 
8 Mod. ys. 

g 4 Rep. 12. b. for instances of mis- 
recltal, what fatal, and what not, see 
1 Com. Dig. ms. 


h Adm- Cro. Jac. 136. 
i 12 Mod. 420 . 9 Mod. 21 5. s. p. 
k Duke of Norfolk v. Aldertmi, Cartli. 
400. D. of Richmond v. Costelow, 
11 Mod 234. 2 Salk. UGs. 1 Lev. 
56 . 1 Bac. Abr. 36 . 

I Ld. Say aud Seal v. Stephens, Cro. 
Car. 142 . Ley, 82. S. C. Sir \V. 
Jones, 194. S. C. 


( 2 ) Some of the old precedents state the plaintiff to have vocem 
ft locum in parliamento. See Vid. Ent. 74 . and Bohun, 319, 320.; 
but these words unnecessary, and they are Omitted in one pre¬ 
cedent in Herne, 200 . Vid. 61 . and in another in Herne, 201 . 
Vid. 63. 

(3) An action upon a statute which prohibits a, thing, but does 
tiotgive any penalty, must be brought tam pro rege quampro seipso, 
because in such case the king is to have a fine. Waterhouse v» 
Bawd, Cro. Jac. 134. See the precedents cited in n. (2). 
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that this action is not an action on the case within the mean¬ 
ing of the stat. 27 Eliz. c. 8. which gives the writ of error in 
Exchequer Chamber in certain actions. 

There'is a dictum in 2 Show. 506. that in a scand. mag. 
the plaintiff obtaining a verdict will not be entitled to 
costs. 

It has been holden, that certain words are actionable in 
the case of a peer, which would not have been deemed so 
in the case of a common person; as in Ld. r l oyvnshend v. 
Hughes"*, where the defendant said of the plaintiff, “ he is an 
unworthy man, and acts against law and reason.” 


IF. Of the Action for Slander , and in what Cases it 

may he maintained . 

In former times, the action for slander was very rare; 
the first action for words to be found in the books was in 
the 30th year of Edw. 3. Lib. Ass. fo. 177- pi. Iff* an{ l from 
that time to the reign of Queen Elizabeth, those actions 
were few in number, and not brought on frivolous causes. 
During the reign of Queen Elizabeth and King Janies, they be¬ 
gan to increase, and in modern times the action has been more 
frequent. 

Actions for words should not be brought upon slight and 
trivial occasions; and where the words are merely words ot 
heat, anger, or passion, spoken suddenly or without delibera¬ 
tion, such actions should be discountenanced; at the same 
time, it has been truly said (by Wrav, C. J.) that unless the 
party injured by false and malicious scandal had a remedy at 
law, it would be a verbis ad verbera, and ttie consequences 
might be fatal. 

It would exceed the limits prescribed to this work to enu¬ 
merate with particularity all the cases which have been n<k- 
judged, as to what words arc actionable, and what arc not 
so. It may be sufficient for the present purpose to Observe, 
that. 

An action on the case lies against any person for falsely 
and maliciously speaking and publishing ol another, words 


m l Mod. 23 J. 2 Mud. 150. S. C. 
tt K 2 
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which directly (4) charge him with any crime, for the commis¬ 
sion of which the offender is punishable by law 11 (5), as trea¬ 
son 0 , murder*, larceny*, perjury', keeping a bawdy-house*, or 
with having (6) any contagious disorder, the imputation of 
which may exclude him from society, as leprosy 1 , plague, 
French pox", &c. 

In order to sustain this action, it is essentially necessary 
that the words should contain an express imputation of some 
crime liable to punishment, some capital offence, or other 
infamous crime or misdemeanor. An imputation of the mere 
defect or want of moral virtue, moral duties, or obligations, is 
not sufficient*. To call a man a swindler, is not actionable*; 
so to call a man a thief is not actionable, unless it be intended 
to impute felony to him. Hence, where that expression is ac¬ 
companied with other words, which dearly denote that the 
speaker did not intend to impute felony to the party charged, 
ne action can be maintained. 


In an action for words, the words proved were*, “ He is 
a thief, for he has stolen my beer.” It appeared in evi¬ 
dence, that the defendant was a brewer, anu that the plain- 


n Finch, ft a. C. a. 

o' l.cwii( v. Roberts, Hard, 203 . 

p I Roll. AW; 72 . pi. 4. 

H Aleyn, 31. 
r 1 Roll. Ahr. .ly.l. 25. 

• l Roll. Abr. 44.1. 15. 
t Taylor v. Perkins. Cro. Jac. 144 - 


n 1 Roll. Abr. G6 I. 39 . 
x Per dc (irey, C. J. delivering jiuljf* 
meat in Onslow v. Horne, 3 YVils. 
177. recognized by Lawrence, J. in 
Holtv. Scholeficld, 6 T. R. 694. 
y Savilev. Jardine, 3 H. B 1 .S 31 . 
z Cristie v. Cowell, Peake,fi.P.C. 4. 

* 


(4) “Words to be actionable must be unequivocally so. Im¬ 
puting to a person an evil inclination, which is riot carried into ef- 
#«ct, is not actionable.” Per Ellenborougli, C. J. in Harrison v. 
Stratton, M. T. 1803. 4 Esp. N. P. C. 21 8. 

The charging another with a crime of which he cannot by any 
possibility be guilty, ns killing a person who is then living, is not 
uctionuble, because the plaintiff cannot be in any jeopardy from 
auch a charge. Snag v. Gee, 4 Itep. 16. a. 

(5) That is, by common law or statute ; for charging a man with 
an offence examinable only in the spiritual court, unless special da¬ 
mage ensues, is not actionable. Parrat v. Carpenter, Cro. Eliz. 
5Q2. Graves v. Iilanchet, Salk. 696 . 

{ 6 ) But charging a person with having had a contagious disor¬ 
der, is not actionable; for unless the words spoken impute a con¬ 
tinuance of the disorder at the time of speaking them, the ground 
of the action fails; for such a charge cannot produce the effect 
which makes it the subject of an action, namely, his being avoided 
by society. Per Ashhurat, J. in Carslake v. Mapledoram. 2 T. 11. 
475. 2 Str. 1189 . S. P. 



SLANDER. 


1157 


tiff had lived with him as servant; in the course of which 
service he had sold beer to different customers of the defen¬ 
dant, and received money for the same, which he had not 
duly accounted for. Ld. Kenyon, C. J. directed the jury to 
consider whether these words were spoken in reference to the 
money received, and unaccounted for, by the plaintiff, or whe¬ 
ther the defendant meant that the plaintiff had actually 
stolen beer; for if they referred to the money not accounted 
for, that being a mere breach of contract, so far explained the 
word “ thief” as to make it not actionable. Thus if a man 
says to another “ you are a thief, for you stole my tree,” it 
is not actionable*, for it shews he had a trespass and not a 
felony in his contemplation. V. for defendant. See also 
Thompson v. Bernard, L Camp. iS r . P. C. 48. to the same 
effect. 

The rule which at one time prevailed 1 ’, that words are to be 
understood in mitiori sensu , has been long ago superseded, 
and words are now construed by courts, as they always ought 
to have been, in the plain and popular sense in which the rest 
of the. world naturally understand them. 

In an action for words, it was stated in the declaration 6 , that 
the plaintiff had lived among his neighbours with credit and 
reputation, and without being suspected of felony, and that 
the defendant, in order to charge him with the crime of felony, 
falsely and maliciously spoke of the plaintiff these false, ma¬ 
licious, and scandalous words, viz. “ that the plaintiff was in 
Winchester gaol, and was tried for his life, and would have 
been hanged, if it had not been for Abraham Legat, for break¬ 
ing farmer Atkin’s grauary and stealing his sacks.” Plea 
N.(t. After verdict for plaintiff, it was moved in arrest of 
judgment, that the words did not import any guilt in the 
plaintiff, being only a narrative of what passed on the trial, 
and rather tended to shew the plaintiff' was cleared by the 
evidence of Legat, than that he was guilty of any crimes for 
which he deserved to be hanged. But per Lord,Hardwicke, 
C. J. “ The construction now made upon actions for words 
is very different from what it was formerly. Judges, an¬ 
ciently, to discourage little frivolous actions, used their utmost 
endeavour td explain away the most opprobrious words: but 
this was certainly wrong, and as the character and reputation 
of mankind’is under the protection of the law, as well as their 
estates, we ought to do equal justice to both, and take care 

» * * e ' - > ' 

„ j f « i 

a Cro Jac. 114. Bull N. P. 5. S. C. cited by I.d. F.llenboronch, C. 

b 9 Ea*t, g 6 . J. deliveriugthe opinion pfthtreburt 

c Carpenter v. Tatrairtt,M. T. l o C. a. in Roberts v. Camden j <j F.« 8 f, <fj. 

ft. R. MSS. Cd. Temp. Hardw. 339. 
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that neither the one or the other are injured. The question 
then is, whether the words gpoken do import any slander or 
reproach, for which an action lies. To say a man has been 
in gaol and tried for his life, is certainly scandalous; and that 
lie would have been hanged but for such a one, does naturally 
import, that be was saved by some indirect means. And he 
cited the case of Hally v, Stanton, Cro. Car. 268. as a very 
strong authority in point. As to the 2d question, whether 
the'plaintiff ought not to have averred, that he was not in 
gaol, &c. it was anciently held, that such averments were ne¬ 
cessary; but in later times, it has been holden, that the alleg¬ 
ing the words to have been spoken falsely amounted to such 
an averment; and if so, the c ourt must now take it, that all 
the imputation cast on the plaintiff was false. If the Uforcls 
had been true, the defendant should have pleaded that spe¬ 
cially.” 

So where the defendant said of the plaintiff 11 , that “ he was 
under a charge of a prosecution for perjury, and that G. W., 
an attorney, had the attorney-general’s directions to prosecute 
the plaintiff for perjury” the defendant pleaded X. G. 
After verdict for plaintiff, it was objected, in arrest of 
judgment, that the'words were not actionable, as not con¬ 
veying any opinion of the speaker upon the truth of the 
charge. But the court overruled the objection; Ld. Fllcn- 
borough, C. J. (who delivered judgment) observing, that the 
words must mean, that the plaintiff was ordered by the at¬ 
torney-general to be prosecuted, either for a perjury which 
he hacl committed, or which he had not committed, or 
which he was supposed only to have committed. In the 
first sense they were clearly actionable. In the second, 
they could not possibly be understood consistently with 
the context. And if” the defendant had used the words in 
the last sense, the jury might have acquitted him, according 
to the doctrine in the case of Oldham v. Peake, both in the 
Court of Common Pleas'” and in this courl f . And certainly, 
if the sense of the defendant, in speaking these words, had 
varied from that ascribed to them by the plaintiff, he might 
by specially pleading have shewn them not actionable, had 
he not chosen to. have rested the defence merely on the ge¬ 
neral issue. It appeared, therefore, that these words must 
fairly be understood in the first of these three senses, namely, 
that he was ordered to be prosecuted for a perjury which he 
had committed; and, so understood, they were unquestion¬ 
ably actionable. 

‘VI BoTtfrfs v. Camden, 9 Ea*t, y 3 . f Cowp, 278. 

«aBI. 961,8. 
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In addition to the preceding instances, it naay be observed* 
that it is actionable, falsely anti maliciously to speak and 
publish of another words which tend to disinherit him*, or 
to deprive him of his estate 1 *, or which slander him in his 
office*, profession*, or trade 1 ; e. g. in speaking of a justicp 
of the peace in the execution of his office, to say that “ he is 
a rascal, a villain, and a liar,” is actionable; for the words im¬ 
port a charge of acting corruptly and partially “. 

For slander of this kind, an action may be brought before 
any injury lias been sustained ; in consequence of the words 
having been spoken. From the nature of the words, the law 
implies the injury; hence such words are said to be action- 
a blejj| themselves. 

T^^naintain an action for slander of title there must be 
malice either express or implied". Hence where a person 
thinking lie had a right to recover possession ol‘a term for 
some misconduct of his tenant, and hearing that the term Was 
to be sold, went to the auction and said, the vendor could not 
make a title; it was holden that an action could not be 
maintained, there being no proof of malice". 

In Harwood v. Sir J. Astley, in error, 1 Bos. and Pul* 
N. R,.. 47 . it, was contended, that an action could not be main¬ 
tained, because the words were alleged to have been spoken 
of the plaintiff, (below) as a candidate to serve in Parlia¬ 
ment; but it was holden, that the words being actionable in 
themselves (7), it was quite immaterial whether they were 
spoken of the plaintiff as a candidate or not. 

If the plaintiff lias sustaine d any special damage in conse¬ 
quence of words actionable in themselves having been spoken 1 *, 
and’seeks to recover a compensation for it, such special 
damage must be stated in the declaration, with as 'much cer¬ 
tainty as the subject matter is capable of, in order that the 
defendant may be sufficiently apprised of the nature of the 


g 1 Rol. Abr. 37 . 1. < 27 . 

It Buis v. Buis, 1 Lev. 134. 
i How v. Pi-inn, Salk. 694 . Lord Raym. 
Sisf. S. C. 

k Hardwick v. Chandler, Sir. 1 138. 

I Upsheer v. Betts, Cro. Jac. 578 , 9 . 
m Aston v. Blagrave, Str. G 17 . Lord 
Raym. 1369 . S. C. 


n Hargrave v. Le Breton, 4 Burr. 242 e* 
o Smith v. Spooner, 3 Taunt. 24G- 
Seo also Pitt v. Donovan, 1 M. & S* 
G39- '• 

p tieare v. Britton, Bull. N P. 7 . Ha- 
tbeway v. Newman, B. 11, Middx. 
Sittings, Feb. 17 , 1804. S. P. per 
Lord Ellcnborougb, C. J. 


(7) The words charged the plaintiff (below) with havingmur- 
ered his father. 
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case which is intended to beproved against him, and conse¬ 
quently be prepared to meet it. £ > > *;,- 

By the stat. 21 Jac. 1. c. 16. s. 3. “ Actions on the case 
for words must be commenced and sued within two years 
next after the words spoken.” But by s. 7. ** Infant, feme 
covert, non compos mentis, person imprisoned or beyond 
sea, may sue within two years after the removal of their 
respective disabilities.” 

Of words not actionable in themselves,—W ords not ac¬ 
tionable in themselves may become so, by reason of some 
special damage arising from, them, e. g. if a person say to a 
woman, “ you are a whore,” whereby she loses her mar¬ 
riage^ or a substantial benefit arising from the hospitadttfr j of 
friends f . (8). So if a person slander the title of afiNner, 
whereby he is prevented from selling his estate*; but in these 
cases, it is incumbent on the party injured, not only to state 
and prove the speaking of the words, but also the particular 
injury which he has sustained; because the words not being 
actionable in themselves, the special damage is considered as 
the gist of the action*. 

It must also appear* 1 , that the special damage was the legal 
and natural consequence of the words spoken ; for an illegal 
consequence, viz. a tortious act, will not be sufficient. 

q I Rol. Abr. 35. I. 15. t Browne v. Gibbons, Salk. 206 . 

r Moore v. Meagher, in error, Exrh. u Vicuts v. Wilcocks, 8 East, 1. 

Ch. 1 Taunton's R. 39. 
s Lowe v. Harrwood, Sir W. Jones, 

’ 196. Cro. Car. 140 . " 


(8) Calling a married woman or a single one a whore is not 
actionable, because fornication and adultery are subjects of spiri¬ 
tual net temporal censures. Lord Raym. 1004. except in the city 
. of London, by reason of the custom there to cart ’whores. 1 Viner, 
S. 13. But there the words must, charge that she was a whore in 
London; it is not sufficient if the declaration merely allege that 
she resided in London. Robertson v. Powell, B. R. Sittings at 
Serjeant’s Inn before M. T. 57 Geo. 3. Action for calling plain¬ 
tiff^ wife a whore in Londou, suggesting the custom of London to 
c&rt whores, plaintiffs were nonsuited for waut of proving the cus¬ 
tom. Lord Mansfield said, he could not take notice of such cus¬ 
tom unless proved. No proof of it could be got from the : town 
clerk’s'office, and it was then said that no proof of it had been ever 
given so as to maintain such actions out of the city courts, but that 
in the city courts they would take notice of their own custom. 
$tein4on k ux. v. Jotles. Sittings after Mich, Term, at Guildhall, 
coram Lord Mansfield, 1782, MS* 



SLANDER. 


1101 


Two persons cannot join in an action for slanderous words 
spoken of them*, for the injury which the one sustains by 
the slander is not any injury done to the other. But if defa¬ 
matory words be spoken of partners in trade*, whereby they 
ore injured in their trade , a joint actiop will lie at the suit 
of the partners, although the words be actionable of them¬ 
selves. 

It is actionable to republish any slander invented by an¬ 
other*, unless the republication be accompanied by a disclo¬ 
sure of the author’s name, and a precise statement of the au¬ 
thor’s words, so as to enable the party injured to maintain an 
action against the author. This disclosure and statement 
must be made at the time of republishing the slander; for it 
wirF not avail the defendant to make it for the first time in 
pleading to an action brought by the party injured. 

From the preceding remarks it appears, that falsehood and 
malice, either express or implied, are of the essence of the 
action for slander and special damage, where the words are 
not actionable in themselves. 


III. Of the Declaration , and herein of the Nature and 
■ Offi ce of the Innuendo . * . * 

lx the declaration, after such prefatory averments as the 
circumstances of the case may render necessary, (9), it must 
be alleged expressly what words were spoken (10), and* that 
they were spoken and published of the plaintiff* falsely and 
maliciously. 

x Dyer, 19. a. pi. 11 2 . land ▼. Goldney, 2 East, 42G. These 

y Cook and adwlher v. Ratchellor, 3 cases were recognised in Woolnothv. 

Bos. & Pal. Jflo. Meadows, js East, 46 . 3 . 

x Davis v. Lewis, 7 T. R. 17. Mait- a Johnson v. Aylmer, Cro. Jac. 126. 


(9) By rule of court, B. R. M. 1654, it is ordered, “ that in 
actions of slander long preambles be forborn; and no more induce¬ 
ment than what is necessary for the maintenance of the actiou, 
except where it requires a special inducement or colloquium.” 

(10) “ That the defendant spake of the plaintiff, qusedam .falsa 
et scandalosa verba, quotum tenor sequitur in haec verba,. &c.” yvvas 
holden insufficient, because it was not an express allegation, that 
the defendant spake the same identical words. Garfora r.£kerb* 
Cro, Eliz, 857* 
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If the words were spoken in a foreign language, it must be 
averred, in the declaration, that the hearers understood such 
language 1 *. 

Where the charge alleged against the plaintiff relates to his 
office, profession, or trade, there it ought to appear on the 
face of the declaration, that plaintiff was in office®, or exer¬ 
cising his profession or trade 4 at the time when the words 
were spoken, and that they were spoken in relation to his 
office, profession, or trade 0 . 

In an action for words spoken of a person who was a can¬ 
didate to serve in parliament, it is not necessary to set forth 
the writ in the declaration f . It is sufficient for the plaintiff 
to state that lie was a candidate to serve in the (present) par¬ 
liament, which cannot exist without a writ to call the par* 
liament together. 

In that part of the declaration which states the slander, 
the words ought to be explained in such manner as they 
may require. Whilst, the pleadings were in Larin, this ex¬ 
planation was introduced by the word “ innuendo:” e. g. 
“ Thou (cundem quer’ innuendoJ art a thief;” which in a 
modem declaration would stand thus: “Thou, (meaning 
the said plaintiff) art a thief.” The term im.ucndo is atiil 
retained, whenever this part of the declaration is mentioned. 
In the foregoing instance, it may be obseived, that the in¬ 
nuendo is the same in effect as “ that h to say.” Its office 
is merely to explain and designate, that the person intended 
by the word “ thou” is the plaintiff But that the plaintiff 
vv&s the person*intended, must appear from the manner in 
which the words were spoken, which must be staged in the 
declaration, namely, that they were spoken of the plaintiff, 
or to the plaintiff, or in a conversation with the plaintiff, 
and not from the innuendo only 8 ; for if the person of whom 
the words were spoken be uncertain, an action will not lie; 
and a plaintiff cannot merely, by the force of an innuendo, 
apply the words to himself 1 *. 

When the innuendo is annexed to the charge preferred 
against the plaintiff, then* its office is to give to the words 
spoken their proper signification, but not to extend the sense 
of them beyond their natural import. Therefore, where a 
declaration stated that defendant said of the plaintiff, “ he 
has forsworn himself, (meaning that the plaintiff had com- 

b Price v. Jenkings, Cro. Eliz. 86.*. f Harwood v. Sir J. Astlry, l -Bos. & 
c YelV. 1*8. Pul. N. E. 47 • on error, in Excli. 

d ColH* v. Maim, Cro. Car. 9SS. Clir. 

e Todd v. Hastings, 9 Saund, 307« fa*' g 4 Rep. 17 1». 3 Bulstr. 397. 
vage v. Robery, Salk. t> 94 . h Johnson r. Aylmer, Cro. Jac.126; 
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mitted wilful and corrupt perjury,!” it. was holden that the 
words not being actionable in themselves, because they did 
not necessarily imply that the plaintiff had forsworn himself, 
in a judicial proceeding, their meaning could not be extend¬ 
ed by the innuendo 1 . But if the defendant had spoken the 
words concerning some judicial proceeding that had before 
taken place, in which the plaintiff had given testimony, and 
these facts had been averred in the- declaration, then such an 
innuendo would have been good ; because the words, coupled 
with the preceding facts, would have shewn, that the de¬ 
fendant meant to charge the plaintiff with perjury punishable 
by law. 

So where the slander was, * e he has burnt my barn,” the 
plaintiff cannot say k , by, way of innuendo, “ my bum full of 
coni because that is not an explanation of the words, but 
an addition to them. But if, in the introductory part of the 
declaration, it is averred, that the defendant had a ham full 
of corn , and also, that in a discourse about that barn , the de¬ 
fendant had spoken the words, an innuendo, that he meant 
by those words the barn full of corn, would have been good. 
This distinction was recognised in a very modern case 1 : it 
was stated in the declaration, that" the plaintiff had, indue 
manner, put in his answer upon oath to a bill .filed against 
him in the Court of Exchequer by the defendant (but it was 
not averred that the words were spoken in a discourse about 
that answer,) it was then alleged, that defendant said'of the 
plaintiff that he had forsworn himself (meaning that the 
■plaintiff had perjured himself in his aforesaid answer to the 
bill so filed against him), it. was holden, on motion in arrest 
of judgment after verdict, that the declaration was bad, for 
want of an averment of a colloquium respecting the answer in 
the exchequer, which was not supplied by the innuendo, and 
farther, that the defect was not cured by verdict. 

In all cases, therefore, where the words can be understood 
in an actionable sense only by reference to certain facts, 
such facts must be distinctly stated in the body of the de¬ 
claration : for the mere introduction of those facts, under an 
innuendo, will nofbc deemed a sufficient averment of them"; 
that which comes after the innuendo not being issuable *; 
and farther, it must be averred, that the words were spoken 
in a conversation about those facts. In short, the words 
must be sufficient to maintain the action without the innu- 

i Holtv. ScbolefieUi, 6 T. R. 691 . See 1 Hawkes v. Hawkey, 8 East, 4?/k 

alsoCorcv. Morion, Yelv. 27 . m I ItoJ. Abr. S3.1. l.o. *, 

k Per de Grey, C. /. in ft' v. Horne, n Slocomb’s case, Cro. Car. 443 . 

Cowp. Gb*. 
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endo*. And the meaning given by the innuendo must be 
such, as may fairly be collected, either from, the words alone, 
or from the words coupled with facts, which were the sub¬ 
ject of the conversation previously averred in the declara¬ 
tion. It is to be observed, however, that although new 
matter cannot be introduced by an innuendo, but must be 
brought upon the record in another way, yet where such 
new matter is not necessaiy to support the action, an in¬ 
nuendo, without any colloquium, may be rejected as sur¬ 
plusage p . 

In a declaration for slander of plaintiff in his trade, a count 
alleging that, the defendant, in a certain discourse in the pre¬ 
sence and hearing of divers subjects, falsely and maliciously 
charged and asserted and accused plaintiff of being in insolvent 
circumstances, and stating special damage, but without set¬ 
ting out the words, is ill, and if it be joined with other counts, 
which set out the words, and a general verdict given, the court 
will arrest the judgment* 1 . 

It is the province of the jury to decide, whether the de¬ 
fendant’s meaning was such as is imputed to him by the 
innuendo\ 

In an,action for calling the plaintiff a thief, it was proved* 
that the defendant said of the plaintiff, “ why don’t you 
come out, you blackguard rascal, scoundrel, Penfold, v you 
are a thief*but the witness who proved the words was not 
asked, whether by the word “ thief” he understood, that 
the defendant meant to charge the plaintiff with felony. 
Chambre, J., in his direction to the jury, said, that it lay on 
the defendant to shew, that felony was not imputed by the 
word “ thief;” and a verdict was found for the plaintiff. On 
a motion to set aside the verdict, on the ground, that it ap¬ 
peared from the expressions which accompanied the word 
“ thief,” that the defendant did not intend to impute felony, 
but merely used that word, together with the others, in tlm 
heat of passion; that no evidence was given to shew that the 
word “ thief” was understood by’those who heard it, to 
charge the plaintiff with any crime, the^court refused the 
application if Sir J. Mansfield, C. J. observing, that the jury 
ought not to have found a verdict for the plaintiff, unless 
they understood the defendant to impute theft to.^he plain¬ 
tiff. The manner in which the words were pronounced, 

o Lovet t. Hawthorn, Cro. Elia. 834 . C. J. in Roberts v. Camden, B. R. 
f> Roberts v. Camden, 9 East, 9s. Hov, 2s, 1.807. 

q Cook v. Cox, 0 Ri. & S. 1 . 10 . s Penfold v. Westcote, 2 Bos. 85'Pul. 

r Per tiottld and Blaclcstone, Js. s Bl. N.R. 335 . " 1 

R. 901,2. cited l>yLd. Ellenborough, 
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and various other circumstances, might explain the mean¬ 
ing of the word; and if the jury had thought, that the word < 
wafc only U9ed by the defendant as a word of general abuse, 
they ought to have found a verdict for the defendant. 
Supposing that the general words which accompany the 
worn “ thief” might have warranted the jury in finding 
for the defendant, yet, as they have not done so, the 
court cannot say, that the word did not impute theft to 
the plaintiff. 


i IV. Of the Pleadings — Evidence — Costs. 

Of the Pleadings . * 

The general issue in this action is, not guilty. , 

On the general issue, the defendant will not be allowed 
to give the truth of the fact imputed to the plaintiff in evi¬ 
dence in mitigation of damages; and this rule holds in all 
cases, whether the words do or do not import a charge of fe¬ 
lony ", or whether a charge of felony be particular*, or general y . 
If, however, the charge be true, the defendant ma y plead it 
in justification. 

The defendant may either plead or (what is more usually 
done under the general issue*) give in evidence the manner 
and occasion of speaking the words, to shew that they were 
not spoken maliciously*. 

As if the words were spoken by the defendant as counsel, 
and were pertinent to the matter in question 1 *. 

Or in confidence; as when a master, upon being applied to 
for the character of a servant, honestly and fairly gives the 
true character of such servant* (11). in these, and similar 

u Underwood v. Pavkes, Str. 1200. a Brook v. Montague, Oro, Jac. gi. 

x Smith v. Richardson, YVilles, 24. Per b S. C. 

S judges. c Edinouson v. Stephenson & another, 

y Per j* judges,S. C. Bull. N. P. 8. VVcatlierston v. 

« Admitted in Smith v. Richardson, Hawkins, l T. R- IH>. 

YVilles, 24 . 


(11) “ I take the law to be well settled, that where a mg&ter is 
applied to for the character of a servant, the former is not**called 
upon in an action to prove the truth of any aspersions thrown out 
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cases, an action will not lie, because malice (one of the essen¬ 
tial grounds in actions for slander) is wanting. 

* m 

.Evidence . 

If the nature of the case requires one or more introductory' 
averments in the‘declaration, such averments must of course 
be proved*. 

So if the colloquium alleged be necessary to maintain the 
action, it must be proved, as where words are laid to be spoken 
of a person with respect to his office or trade. 

The words must be proved as laid in the 4 ec laration e ; that 
is, such of them as will support the action; for it is not ne¬ 
cessary for the plaintiff to prove all the words stated in the 
declaration. 

Formerly, indeqjl* it was holdcn, that the plaintiff must 
prove the words precisely as laid f ; but now it is sufficient 
to prove the substance of them. However, if the words be 
laid in the third person, r. g. he is a thief, proof of words 
spoken in the second person, e. g. you are a thief, will not 
support the declaration; for there is a great difference be¬ 
tween 4 * Avords spoken in a passion to a man’s face, and words 
spokfen deliberately behind his back*. In like manner a 
count for slanderous words spoken affirmatively cannot be 
supported by . proof that they were spoken by way of in¬ 
terrogatory ; as where the declaration stated 1 * that the de¬ 
fendant spoke these words, “ he, the plaintiff, cannot pay his 

2 I 7 -. where the same doctrine was 
applied, and I>tiller, J., said, lie find 
known a variety of nonsuits ou the 
same objection; although there ivas 
a ease in Strange e contra and also 
a dictum of Lord Hardwicke, C J., 
in Nelson v. Dixie, Ca. Temp. il. 
306 . 

li Barnes v. Holloway, 8 T. It. iso. 


d Bull. N. I’. 5 . cites Savage v.Robcry, 
Salk. 694 . 

c Barnes v. Holloway, 8 T. R. jr><». 
Per Lawrence, J. in JVI aitland v. G oid- 
wy, 2 East, 438. 

f Bull. N. P. r». cites 2 RoJ. Abr. 718 , 
g Avarillo v. Rogers, London Sittings, 
Trio. 1773 . It. It. Ld. Mansfield,C. J. 
cited by Buiier in R. v. Berry, 4 T. R. 


by him against the latter, but that it lies upon the servant to prove 
the falsehood of such aspersions. In such case the master is justi¬ 
fied, unless the servant prove express malice.” Per Cluimbre, J., 
in Rogers v. Clifton, JVI. 44 Geo. 3. C. 13 . 3 Bos. & Pul. 594. 
The case itself is well worthy of attention on this subject, but the 
circumstances of it are too special lor insertion in this work.—gV. 
A servant cannot bring an action against his master for not giving 
him character, ‘ter Kenyon, C. J., in Carrol ▼. Bird, 3 Esp. 
N. P. C. 201. 
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labourers,” and the evidence was, that the defendant had 
asked ti witness “ if he had heard that plaintiff could not pay 
his labourers.” ' 

In an action for words of perjury, the plaintiff offered in 
evidence a bill of indictment, which had been preferred 
against him by the defendant, and which the grand jury rt - 
turned ignoramus. This was holden to be admissible evi¬ 
dence, to shew the malicious intent with which the words 
were spoken 1 . 

If the declaration contain several actionable words, it is 
sufficient for plaintiff to prove some of them*. 

Express malice need not be proved; if the charge be false, 
malice will be implied. 

In an action for slander of title,' it must appear ’that the 
words were spoken jnaliciously. It is not necessary for the 
defendant to plead specially; but the plaintiff must prove 
malice, which i3 the gist of the action 1 . 

Action for words imputing a crime; an agreement on the 
part of the plaintiff', to waive his action for words spoken, in 
consideration that the defendant will destroy certain docu¬ 
ments in his possession, or which might afterwards come into 
his possession, imputing the same crime to the plaintiff, is 
(when executed by the burning of the papers in his posses¬ 
sion^) a bar to the action, and may be given in evidence under 
the general issue™. 


Costs. 

By stat. 21 Jac. 1. c. lfi. s. 0. “ If the jury upon thfe trial 
of the issue; or the jury that shall inquire of the damages, 
assess the damages undfr forty shillings, then the plaintiff 
shall recover only so much, costs as the damages so assessed 
amount unto.” 

It is to be observed, that this statute does not-extend' to 
actions founded on special damage only, because, properly 
speaking, they are not actions for words , but for the special 
damage”. But where words are actionable in themselves®, 
and special .damage is laid in the declaration*only by way of 

i Tale r. Humphrey, B. R. E. 48 Geo. m Lane v. Applegate, l Stark. N. P. C. 
3 . 2 Camp. N. P. C. 73. n. See 97. - ' 

also Rtfalell v, M* Quia ter, ante, p, n Lowe v. Hare wood, Sir Wra. J ouce, 
9S8. n. , 196. 

k Compagnon and Wife v. Martin,^ Bl. o Lord Raym. K-83. Emry v.JPevry, 
R. 790. 3 Str. (j.iU. S..C. Turutr v.'JJorton, 

-I South r. Spooner, 3 Tannt. 245. * Willed, 499. $. P. 
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aggravation, although th^e special damage be proved, yet if 
tine damages* recbvereckafo tinker 40.$. there shall be n<3 more 
costs than damages. ^IF sonae of the counts in the declara¬ 
tion be forewords that areactionSbler, and others for words 
not afctiopable, and special damagte be laid referring to all 
the counts, and therp be a general verdict for plaintiff, he 4s 
entitled!# fulbcosts, though he recoverless than 40s. da- 
mage& ■* >v * J* 

Iff a case where the declaration embraced two distinct 
objects' 3 , viz. a charge for speaking words actionable in them- 
seiyes, and a charge that defendant procured plaftfnff to be 
indited, without probable cause, for felony; it was holden* 
that such ari action^ not being merely an action for words/, 
but also an action on the case For a malicious prosecution, 
was not within'the statute; and, therefore, although pjaintiff 
recovered damages under40$. yet lie should be entitled to full 
costs* ■?; i- 1 \ ,i -.,V' ■ 

In cases, within the statute, if damages are under „40r. 
plaintiff canffot have |nore Costs taxed than the damages, 
notwitfts tartding defendant has'justified*., 

p Savtl#v. Jardine, a H. B 1 . S 31 • , * said, per Clive, J., in Bartlet ▼. Rob- 

q T«(ttU v. Edwards, Cro. Car. 163. * bins, Jo. have been determined in 

Blfcard v. Barnes, Cro. Car. 307. ' the ionrt of B. R. s Wils. 958 . E. 

S. P. 5 G. 3, . 

t Efalforf «. SmitlM East, 567." 8 . P. 
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STOPPAGE IN THANSITU, 

Nature of this Right—Who shall be considered ca* 
pable of exercising it—Where the TrditsitUs may be 
said to be continuing—Where determined—How faf 
the Negotiation of the Rill of hading may tend to 
defeat the Right, 

Nature of the Right of stopping in Transitu. —When 
goods are consigned upon credit by one merchant to an¬ 
other, it frequently happens that the consignee becomes a 
bankrupt or insolvent, before the goods are delivered. In 
such case the law, deejning it unreasonable that the foods 
of one person should • be applied to the payment of the 
debts of another, permits the consignor to resume the pos¬ 
session of bis goods. This right, which the consignor has 
of resuming the possession of his goods, if the full price 
has not been paid, in the event of the insolvency of the 
consignee, ia technically termed the right of stopping in 
transitu. The doctrine of stopping in transitu owes its 
origin to courts of equity, but it has-since heen adopted 
and established by a variety of decisions, in courts of law, 
and is now regarded with favour as a right which those 
courts are‘always disposed to assist. The following cases 
will illustrate the nature of this right B, at London, gave 
an order to A. at Liverpool, to send him a quantity ofgoods*. 
A. accordingly shipped the gpods on hoard a ship there, 
whereof the defendant was * master, who signed a. hjll of 
lading to deliver them in .good condition to B. in London. 
The ship arrived in the Thames, but B. .bating. become a 
bankrupt, the defendant was ordered, on behalf of not to 
deliver the goods,vtsid accordingly^ refused, , though the 
freight was tendered. It appeared, by the fflairtfffli* wit¬ 
nesses, that no particular -ship was mentioned, whereby the 

v „ , , 

ft Anigufes of BitrghaU, bankrupt, ». Hftfonl, London Sittings aftcr jlil. T, 
3d G. it. coram Lord Mauafield,C. j., 1 H. Bl. aOii u. 

VOL. II. L Ik 
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goods should be seat, in,.which case the shipper is to fee at 
the' risk of the perils of the seas. , f 4n action on the case 
upon the custom erf the,realm having been brought against 
the, defendant as a carrier. Lord Mansfield was of opinion, 
that the plaintiff swere not entitled to recover, and said, he 
had known it several times ruled in Chancery, that where 
the consignee becopiicsa bankrupt, and no part of the price 
has feeen paid, that it was Jawful for the consignor to seize the 
goods before they come to the hands of the consignee or his*, 
assignees; and that this was ruled, not upon prjuciplcs of 
equity only, but the laws of property. The plaintiffs were 
nonsuited. , r 

The right of stopping in transitu does not proceed on the 

f round of rescinding the contract, f but; in the language of 
.oud Kenyon, it jsan equitable iien adopted by the law, for 
the purposes of substantial justice. Hence the circumstance 
of the vendee having paid in part for ‘the goods'* will not de¬ 
feat the vendor’s right of stopping them in transitu; the vendor- 
has ayightto retake them, unless the full price of the goods 
has been paid; and the only operation of a partial payment is 
to diminish the lierVpro tanfco. 

The cases which have beCn decided on this subject may 
hetffranged under the following divisions: 1st, who shall be 
considered as capable of exercising the right of stopping in, 
transitu ; Bdly 1 , under what circumstances the transittis snail 
be considered as continuing; 3dlyyWhen the transitushall 
be considered as determined; add lastly^/Whero.thc right of 
the vendor has been defeated by the ncgociatiou fef the bill of 
lading,* „ * a . 

T. Who shall be considePetH #s capable bf ebe/cising the 
right of stepping in transitu .—As to the first division, I k hi 
aware of frwo cas&s only, in which the aubjeejt has befen brought 
uftafer the consideration of the court, viz. Felsef'v. Wray, 3 
Eafet, .03., ,and SitFfcen v. Wray, i; (J East, 371. From these 
casesit £nay be, Gqllccted, that if the party exercising the 
rigljt' stand,tri the Elation of. vendor,.quoad the bankrupt or 
is sufficient; but that a mere surety, for the. 
pruft^of the gootli' re nOt entitled to stop them in transitu.. 
Tfee qjserof Yjtfse'v. Wray waSshortly this: B., a trader in 
England, gaVe an order to C. ¥ his correspondent abroad, to 
purchase a^uqntity qJ goods for him*C‘C« bought the goods , 
accordingly bf &pc|tjier merchant., (who was a stranger to B. 
and had n<rf 1 any account or CQi^ppondence with him#!: and 



c JFetse y. Weiy, 3 East, 93 ., 

> i 

r. -'t 
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shipped them on board a general ship, on tlie account and 
risk of B.; the bill of lading was filled up to the order of B. 
C. drew bilte of exchange on B. for the price of the goods, 
including -also a charge for commission, These bills were 
accepted, but not paid; for, before the goods arrived, B. 
became a bankrupt;, whereupon' C. authorized his agent in 
Kngland to obtain possession of the goods on their arrival, 
which he did accordingly. An action Of trover having been 
brought by the assignees of B., against the agent ofC., to 
recover the value of the goods, it was contended, on the 
part of the plaintiffs, that the right of stopping in transitu did 
*iot attach between B. and C.; that B. must be considered 
as the.principal for whom the goods were originally pur¬ 
chased, and that C. was only his factor' or agent; purchasing 
them on his account, and that the right, of stoppinsf in tran¬ 
situ did tin point of Jaw apply solely to the case vendor 
and vendee; but per Lawrence, J., “ if that were so, it would • 
nearly put an end to tlie application of that law in this coun¬ 
try ; for l , believe it happens, for the most part, that orders 
come to the merchants here, from their correspondents 
abroad, to purchase and ship certain merchandise to them ; 
the merchants here, upon the authority of those orders, ob- 
tain the goods from those whom they deal with ; and they 
charge a commission to ..their correspondents abroad, upon 
the prick of the commodity thus obtained. It never was 
doubted but that the merchant here, if he heard of the 
failure of his correspondent abroad, might stop the goods# 
in transitu. B.ut, at any rate, this is a case between vendor 
and vendee: for there uias no. privity between the original 
owner of the goads and the ban/erupt ; but the property may 
be considered af having been ’first purchased by t CJ., and 
again sold'to B.' at the first price, with the addition-of his 
commission i^pbn it. He then became the vendor as to B., 
and consequently had a right to" stop the goods in transitu,, 
unless he.,is estopped by thd circumstance of Behaving ac¬ 
cepted bills for the amount, which bills, "it is 'contended, 

* may be proved under B.*s commission, anil are equivalent 
at least to part payment of the goods; bfit it was decided, * 
in Hodgson v. Loy, 7 T. R. 440. that part payment for the 
goods docs' pot conclude the* right to stop in tranSitti; it 
only diminishes the vendors Hen, pro tauto, on flic goods 
detained.; Then, having lawfully possessed himself of them, 
he has a lj'eii on them till tjie whole pric& be paid, which” 
caunot therefore be satisfied by shew mg a part payment' 
only. It is po^ble that Dart payment niay ^.qhtaiuedLi^y 
proving the bills under B.’s commission; but if the toss 
iuust fall on one side or the other, the maxim applies; “ Qe 

l l 2 




3i prjor est tempore.potior est jure.” The court were of opinion, 

" that the assignees ,were not entitled ,to recover. 

The facts of the case in Siffken v. Wray, were as follow: 
B. ( a trader in London, ordered goods to be shipped to him 
. by C. d his correspondent at JDantzic, with directions to C. 
to .draw tor the* amount on D. at Hamburgh, (who had 

- agreed to accept , the bills, upon receiving a commission on 
the amount), and to transmit the bills of lading and invoices 

vto JL, who was to forward them to B. in London. The 
-goods were shipped, D. accepted the bills, and on the receipt 
» of the bills of lading, transmitted the same (which were 
..made out to the orders of the shippers and not indorsed) to 

• B.' in .London, who received them, together with the in¬ 
voices and letter, of-.advice, five days after he had committed 
an a-ct^f bankruptcy. D.’s acceptances were afterwards 
dishonoured, whereby C.-was obliged to-take up the bills'of 
exchange. J. S , the agent of D. in England, procured from 
B, the bills of lading, upon an undertaking that he would 
dispose of the goods, on their arrival, to the best advantage, 
and. apply the proceeds to the discharge of the bills drawn 

- against them. J. S. having obtained possession of the goods, 
sold them, and paid the proceeds into the Court of Chancery, 
to abide the verdict in an action directed by that court to be 
-brought by the assignees of B. against J. S. C., having been, 
apprised of what had been done by J. S., wrote a letter, 
signifying his approbation of J. S. ? 9, conduct, and. therein 

v claimed the proceeds. The action directed by tii,e Court 
of Chancery having been brought, the court of R. 11. were of 
opiniou, that the assignees of B. were entitled to the pro- 
.oeeds: for 1st, D. did not stand in the relation of vendor of 

* these goods quoad the bankrupt, but was a mere surety for 
it he price of the goods, aud consequently be was not entitled 

stop them in transitu; ,2dly, although C. was the vendor 
^>f the gqods, yet J. S. could nut be considered as his agent in 
; this, transaction, not having received any authority from C. 
uqti better be bad obtained possession of the goods;-but, sup- < 
,posiag him to have been the agent of C. before# yet there vva* * 
adverse, taking possession of the goods, inasmuch as 
r ;they had been taken under au : amicable agreement with B. 
after his bankruptcy. ,.. v . 


, UMcr what Circumstances the./Transit*** shall, he. con - 
\ sUei%d at continuing .—As to the second division,- under 
what circumstances the transitus shall be.considered*as con¬ 


tinuing, the, cases are .more* numerous than in, the last division, 
Hlpl, as they depend in- great ,measure om tijew own-spe- 

d Siffien Aaid auQtli.ti-, asafgtieei of (jfrgWae, tjalftkrubb V. VfWyift Eait, &f\* 

>-JiJJS c‘.*t J,. i t- ! '-! ijyji'-u- -H.j . ..J 
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dal circumstances, it will be necessary to slate them at 
some length. The first in order of time is Stokes v. La 
Riviere, London sittings after Mich. 1784, cited in 3 T. R. 
46(>. and more correctly by Lawrencp^J., in Botldingk v. 
• lnglis, 3 East, 397. Messrs. Duhem,*®f Mile, who had just 
arrived in London, applied to the plaiiitifr (a ribbon-weaver) 
for a quantity of ribbon. The plaintiff having received a fa¬ 
vourable account by the defendants, of Duhems’ circum¬ 
stances, packed up goods to a large amount, and delivered 
them to the defendants to he forwarded to Lisle. These 
goods, with others purchased in like manner of another 
tradesman of the name ofTwiggc, were forwarded, on or 
about the 12th of May, to the defendants* correspondents'at 
Ostend, with directions to send them to the order of Messrs. 
Duhem. On the receipt of the goods, viz. on the 29th of 
May, tfete defendants’ correspondents at ()stend wrote to the 
Duhems an acknowledgment, and that they waited their di¬ 
rections’. On the 12th June the Duhems stopped payment; 

. and, by an instrument signed the 13th A ugust, consented to 
■- Twigge’s taking back his goods. But Messrs. Duhem not 
. having fulfilled some engagement with the defendants, and 
. being considerably indebted to them, the defendants coun¬ 
termanded the orders they had given to their correspondents 
at Ostend, as to the delivery of the goods, by letter of the 
31st May, and directed them to alter the murks and to deli¬ 
ver them to their order, which was accordingly done; and 
they were afterwards disposed of in satisfaction of the de¬ 
fendants’ demand upon Messrs. Duhem; they contending, 
that immediately upon the delivery of the goods, by the 
plaintiff* to them, the property vested in Messrs. Duhem,. 
and that they, the defendants, had a right to detain them. 
Lord Mansfield said, “ No point is more clear than that'if 
goods are sold, and the price not paid, the seller may stop 
them in transitu; I wean in even/ sort'of passage to the 
hands of the buyers. There have been a hundred cases of 
this Sort; ships in harbour, carriers, bills, have been'Stopped. 
"In short, where the goods are in transitu, the Seller has that 
proprietary lien., The goods are in the- hands of the de- 
Jcnaa'fits to be conveyed ; the owner may get them back 
again.” 

" ‘ In Hunter and another, assignees of Blanchard and Lewis, 
v. Beal, London 1 sittings after Trin. 1785, cited 3 T. R. 406. 
an action of trover was brought for a bale Of cloth, which 
■Hvas sent by Messrs/ Steers and Co. of Wakefield, to the de¬ 
fendant, whbwas an inn-keeper; directed for the bankrupts, 
Jp ,)&hpm. tbe,defei\dapt’s. book-keeper gave notice |bgt a 
bale was arrived’ for them; and Steers aud Co. at the same 
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.lime sent them a bill of parcels by the post, the receipt of 
which they acknowledged and wrote word that they had 
placed the amount to the credit of Steers and Co. The bank¬ 
rupts gave orders to the defendant’s book-keeper to send the 
bale down to tluxJjaUey Quay, in order to .ship it on board 
the Union, to be carried to Boston. The defendant accord¬ 
ingly sent the bale to the quay; but, arriving too late to be 
shipped, it was sent, back to him. Within ten days after- 
terwards, a clerk of the bankrupts went to the defendant’s 
warehouse, when the defendant asked liim what was to be 
done with the bale in question, and was ordered to keep it in 
his custody till another ship sailed, which would happen in a 
few days. The bankruptcy happened soon afterwards; and 
Messrs. Steers and Co. sent word to the defendant not to let 
the bale out of his hands: accordingly, when the bankrupts 
applied for it, lie refused to deliver it up. Lord Mansfield 
was clearly of opinion, that though the goods might be legally 
delivered to the vendees for many purposes, yet as for this 
purpose there must be an absolute and actual possession by 
the bankrupts; or (as his lordship expressed it) they must 
have come to the corporal touch of the vendees; otherwise 
they may be stopped in transitu ; a delivery to a third per- 
sonj to convey to them, is not sufficient. The preceding case 
of Hunter v. Beal was much commented upon by Ld. El- 
lenborough, in DixfOn v. Baldweu, 5 East, 184. The im¬ 
pression on his lordship’s mind appears to have been against 
the determination, llis words are these: ** As to Hunter v. 
Beal, in which it is said, that the goods must come to the 
corpora4 touch of the vendees, in order to oust the right of 
stopping in transitu, it is a figurative expression, rarely, if 
ever, strictly true. If it be predicated of the vendee’s own 
atitu^l touch , or of the touch of any other person, it comes in 
each' instance to a question, whether the party to whose touch 
it actually comes, be an agent so far representing the princi¬ 
pal, as to njakfe the delivery to him a full, effectual, and final 
deli very-'fevthte principal* as contradistinguished from a deli¬ 
very to^ft person virtually, acting as a carrier, or mean of con¬ 
veyance to or on the account of the principal* in a mere course 
of trahsit towards him. I cannot but consider the transit as 
having been once completely at an end in the direct course 
of the goods to the vendee; i. e. when they had arrived at 
the innkeepers, ami were afterwards, under the immediate or¬ 
ders of the vendee, thence actually launched again in a courseof 
cbnveyafice from him, in their way to Boston; being in a new 
direction prescribed and communicated by himself. And if 
the transit be once at an end, t he,delivery is complete, and the 
transit us for this purpose cannot commence de novo , merely 
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because the goods are again sent upon their travels towards a 
new and ulterior destination.” 

Jn Hunt and others* assignees of Bennet and Heaven v. 
Wftrd, cited in 3 T. R. 407* where goods had been sent by or¬ 
ders from the vendee to a packer; the packer was considered 
as a middle man between the vendor and vendee: and, there¬ 
fore, the court held they might be stopped in transitu, on the 
bankruptcy of the vendee. 

So where A. sold goods to B., and, according to B/s direc¬ 
tions, sent them to C. a wharfinger', to be by him forwarded 
to B.; it was holden, that while they were in C.’s hands, they 
might be stopped by A., because they were merely at a stage 
upon their transit, and could not be considered as having ar¬ 
rived at, their final destination. , 

The plaintiff, living at Leghorn, consigned goods to B. at 
Liverpool, by a ship chartered on account of B. f The captain 
signed three bills of lading, as usual, one of which was sent to 
B. Before the ship arrived at L., B. became a bankrupt. On 
the ship’s arrival at L. she was ordered to perform quarantine. 
Pending the quarantine, one of the assignees of B. went ou 
board the vessel, claimed the cargo as belonging to v the bank¬ 
rupt, and put two persons on board with a view of keeping pos¬ 
session. A few days after, but before the expiration of the 
quarantine, the plaintiff’s agent served a notice of the bank¬ 
ruptcy on the captain of the vessel, and claimed the goods on 
behalf of the plaintiff’; a similar notice was served on the asr 
signees, the defendants. It was contended, that the princi¬ 
pal’s right to stop in transitu was completely at an end when 
the consignee had got possession, by any means, of the goods 
consigned: that the consignee might have met the vessel at 
sea on her voyage, and have taken possession by virtue of the 
first bill of lading, which possession, they contended, would,be 
complete to divest any right the consignor might have to stop 
the goods in transitu: but Lord Kenyon was of opinion, that 
this was a stopping in transitu sufficient tQ maintain the ac¬ 
tion; his lordship said, that in order to give tb,e consignee a 
right to claim by virtue of possession, it should be a posses¬ 
sion obtained by the consignee, on the completion of the voy¬ 
age; that the case put, that the consignee had a right to gp 
out to sea to meet the ship, could not be supported, as it 
might go the length of saying, that the consignee might meet 
the vessel coming out of the port, from whence she had beeu 
consigned, and that that should divest the property out of the 

• Smith and another r. Gw, 1 Camp, f Holst v. Powual and another, j J£»p 

N.P.C.382. * Ji- P.C.B40. 
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consignor, and vest it in ; himsqlf, which was a position not to 
oe snppGrted^as there wouldbe then no possibility of any 
stoppage, ,t#| transitu at. all. That jn the present case the 
Voyagewts notcompleted, till she had performed quarantine, 
till vyhicli timq she was in, transitu; and -as the plaintiff's 
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/a new trial jcopfirmed the opinion given by Ld. Kenyon. The 
like judgment was given in the case of Northey and another, 
assignees of Leylaiid and another, v. Field, 2 lisp. N.P. C. 
013. There a quantity of wine was consigned to B* After 
the arrival of the vessel, aboard which the wine in< question 
h'ad been shipped, but pending the twenty days allowed, for 

_'t »l‘ i n * i. ._ _ _ i_i _i " * a. j.1. __ 



'inclined touch in favour of the power of the consignor to stop 
’• hts'sgdnds in transitu, it was a leaning to the furtherance of 
* JiiiStiCe. Lord Iltirdwieke had been of opinion, that in order 
c *t0 s.tpj) goods in transitu , there must be an actual,possession 
’*‘6? iHeiri obtained by the consignor, before they come to the 
u feriaS.of the ; consigneei but that rule had since been relaxed; 


iu liic picacui, uuc t tuc uuimi uptuau uuuuc lu uiu actual pua* 

Session, until the duties were paid—*until-then they were quasi 
in custodiu tegis ; before the sale, the agent for the consignors 
claimed,-and endeavoured to get possession r that was a "suffi¬ 
cient stopning in transitu , in his opinion, to secure the rights 
.•mtenmtetibK s : \ ‘ , 

, f^iclcqt in Cumberland, purchased a quantity of . butter, 

* ’ 1 '' r 
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fr6m A. h , who agreed to delif ef ’it to D. a carrier. B. desired 
that it might be marked wfth the initials of C. his brother’s 
name, to whom he usually sent his butler consigned for ^le 
on his own account, and Wnichinitiate B. had constantly used 
for some years upoli such consignments. The butter was.de¬ 
livered by the vendors to D.gtlie carrier agreed on, who vja» 
desired by B. to forward it as usual to a wharfinger usually 
employed by B. at Stockton, to be by him shipped for, Lon¬ 
don. It was stated in the case, that D. entered the butter in 
liis way-bill in the name of B.; and carried it On his account, 
the vendor telling him that B. was to pay the carriage* He. car¬ 
ried the firkins as fiir as Bowes, where he delivered them to 
E., another carrier, who received no other instructions but 
from'the way-bill; E. proceeded with them to Stockton, 
there delivered them to the wharfinger) who had general di¬ 
rections from B. to send to C. his brot her in London. The 
wharfinger immediately wrote to B. acknowledging the re¬ 
ceipt of the butter, and also to C., and acquainted the latter 
with the name of the ship by which the butter was to be for¬ 
warded to London. Before the butter reached London, B* 
and C. became bankrupts, and the defendant, as agent of the 
seller, got possession of ‘the butter on its arrival in the river. 
In an action brought by the assignees of B., one Qf the ques¬ 
tions was, whether there was any such delivery to t'lid bank¬ 
rupt as was sufficient to divest the vendor’s right to, stop 
in transit it. It waS contended, on the part of the defendant, 
that there was not; that the delivery to ]>., in the. first 
instance, and afterwards that by him to K., and by K. to Jjie 
Wharfinger, were all deliveries made to them hi the capacity 
of common carriers, and not as private agents of the bank¬ 
rupt. The circumstance of the bankrupt desiring IX, to 
carry the goods to the wharfinger as usual, Could not vary 
the nature of the ageiicy. But supposing it did, an$ if tljat 
It amounted to the appointment of the wharfinger as a spe¬ 
cial carrier named by the vendee, that would not alter the 
vendor’s right to stop in transitu { 1), that r B'uiler, J. had 

h Hodgson v. Loy, 7 T. ft. 440/‘ 


f!) It seems, however, that if a person be in the habit of piping 
the warehouse of a wharfinger as his own, and make that the re¬ 
pository of his goods, and dispose of them there, that the journey 
would ^considered as at an end when the goods arrived at such 
warehouse^ Per Chambre, J., Richardson v. Goss, 3 Bos. & Pul. 
127- 
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expressly said, in Ellis v. Hunt, 3 T. R. 469. that that would 
make no difference, and that the case of Stokes v. La Riviere, 
where the right was allowed, was a case of delivery to a par¬ 
ticular carrier; and as to the mark on the goods, that was 
not for the purpose of taking possession of them, as in Ellis v. 
Hunt, but merely as a direction to whom they were to be 
stint. The court were of opinion, that the defendant was 
entitled to stop the goods in transitu. Lord Fdlenborough, 
adverting to the preceding case, in Dixon v. Baldwen, 5 East* 
185. observed, “that it was a clear case of transit uncom¬ 
pleted ; for the butter purchased in Cumberland was proceed¬ 
ing through different stages of county conveyance to the pur¬ 
chaser in London, but before it reached the place of its des¬ 
tination, it was stopped.” 

B., being, a trader at North Tawton in Devonshire, gave 
orders to the plaintiffs to send the goods in question to him 
from London, but did not direct that they should be sent by 
any particular ship 1 , his orders were, that they should be sent 
to him at Exeter to be forwarded to N. T. They were ac¬ 
cordingly shipped, arrived at Exeter, and were put into the 
hands of a wharfinger, to he forwarded to their journey’s 
end. In the books of the wharfinger they were put to the 
account of B. as the person to whom they were directed, and 
he was considered as the wharfinger’s pay-master. In this 
.state of things a letter was received by "the plaintiffs, in 
which the vendee said, that his situation Avas such that he 
should not receive the goods, and that they mi"ht take them 
back again, if they thought proper. The plaintiffs, imme¬ 
diately on the receipt of this letter, sent to the wharfinger, 
and forbade him to deliver them according to the direction. 
The wharfinger promised not to deliver them until he could 
do so Avith safety, notwithstanding which he afterwards de¬ 
livered them to the assignees of B. The question was, 
whether the gpods^in the hands of the wharfinger, were in 
such a situation that the vendors could stop them. The 
court were of opinion that they were, and that in point of 
fact, the goods bad been stopped in transitu; for, although 
there had not been any corporal touch, yet that took place 
which was equivalent to it. The plaintiffs gave notice tp the 
wharfinger, and demanded the goods as their property; and 
the wharfinger undertook not to deliver them until he was 
certain of a safe delivery. Chambre, J. added, that there was 
another point, however, upon which he had entertained some 
doubt. The veudor did not-get possession, of thjggg^pods by 
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his own diligence anrl care, or in consequence of casual in¬ 
formation, but through the intervention of the bankrupt him¬ 
self, eight days after the act of bankruptcy committal. 
That circumstance raised some doubt in his mind; siuce it 
appeared that the bankrupt had thereby given a preference to 
the plaintiffs over the rest of his creditors. But still, upon 
the whole, he was iuclined to agree with the rest of the 
court; that he was not. fond of multiplying small distinctions; 
ami thought tliat too many had been already taken, and the 
general inconvenience would not be very great, since many 
cases of this kind were not likely to arise. It seemed indeed 
that there would be a certain degree of discretion vested in 
the bankrupt, since he would be empowered to accept goods 
which were coming to him from one consignor, and to give 
notice to another consignor to stop them in transitu. But, as 
no fraud appeared to have been committed on the part of the 
plaintiffs in this case, he was inclined, on this point, as well 
as the others, though not without some doubt, to concur with 
the rest of the court. It only remains to observe, that where 
the right of stopping in transitu vests in the consignor, it 
cannot be divested by any claim made upon the goods in their 
transit by a creditor of the consignee, as, e. g. by process of 
foreign attachment at the suit, of such creditor 11 ; or by a 
common carrier, claiming to retain the goods as a lien for his 
general balance due from the consignee 1 ; for the vendor’s 
right of stopping in transitu, is the elder and preferable licii 4 

Although goods have been delivered at the packers of the 
purchaser, he having no warehouse of his own, if they were 
to be paid for in ready money, and this was intimated to the 
packer when he received them, they may still be stopped in 
transitn m . 

3. When the Transitus may be considered as determined.— 
We now proceed to the third division, under which it is pro¬ 
posed to arrange those cases in which it has been decided, that 
the transitus wag complete, and the delivery of such a nature 
as to divest’the vendor’s right of stopping transitu. 

The first case, on this branch of the subject, is that of 
Ellis ,v. Hunt, M. T. 30 G. 3. B. R. 3 T. R. 4b'4., the facts 
of which were shortly these: B. ordered a quantify of files 
from the plaintiff',, a manufacturer, at Sheffield; the files 
were packed in a cask, and sent by a waggon, directed to 
B., in London. Before their arrival in London, B. became a 

k Smith v. Gum, i Camp.- N. IP. C. m I.oeschman v. Williams, 4 Campb. 

282 . ‘ 181. 

1 Butler v. Woolcvtt, 9 N. R, 64- 
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bankrupt. On their arrival there,, the goods, while they re¬ 
mained at the inn, were attached by a creditor of the bank¬ 
rupt by process of foreign attachment; afterwards the provi¬ 
sional assignee under B.’s commission demanded the goods 
from the carrier, and put his mark upon the cask, but did 
4t0tmke it away. A few days afterwards, the plaintiff, who 
Wi-trot been paid for his goods, wrote a letter to the carrier, 
directing him, in case the goods were not delivered, to keep 
th&ft in bis warehouse, as he had been informed that B. 
was become a bankrupt. The court were of opinion, that 
the goods were not in transitu at the time when the plain¬ 
tiff wrote to countermand the delivery of them; before that, 
ihe provisional assignee, who stood in the place of the bank¬ 
rupt, had put his mark on the cask 8 ; when the goods were 
marked, thev were delivered to the commissioners as far 
as the circumstances ot the case would permit, for, being 
under an attachment, the assignee could not then take them 

fivvav. 

* 

; Where a part of the goods sold by an entire contract has 
been taken possession of by the vendee, that shall be deemed 
taking possession of the whole. 

A., at a foreign port 0 , shipped goods by order and on ac¬ 
count of B., to be paid for on a future day, and bills of 
lading were accordingly signed by the master of the ship; 
'one of the bills was immediately transmitted to B., who 
before the arrival of the ship at the place of destination, sold 
the goods and indorsed the bill of lading toC.; after the 
arrival of the ship, and a delivery of part of the goods to the 
.agent of C., B. became bankrupt without having paid A. the 
price of the goods. It waar hoklen, that the transitus was 
Gilded by the part delivery, which must be taken to be a 
delivery of the whole, there appearing no intention, either 
previptp to, or at the time of the delivery; to separate part of 
ihe cargo from 1 the rest. So where a number of bales of ba¬ 
con;*’then lyihgikt a wharf*, having been sold for an entire 
.Miiy to r be jpliidffbr by a bill at two months, an order was 
^giveii'tO'-the^ivhapflnger to deliver them to the vendee, who 
.went la the whabP, weighed the whole, and took away several 
.bales, and then became bankrupt; whereupon the vendor, 
’Withharden days f(om the time of the sale, ordered the 
Wharfinger not to deliver the remainder. By the custom of 
the tidde, the charges of warehousing were to be paid, by 

/;• , i 

n See Stoveld r. Hughes, 14 Cast, 308. p Hammond and others v. Andcnoij 
a and post. 1 Bos. & Pul. N< R. (to. 

♦ Sliibey dod-another v. Heyward ami 
*Wh«r»| it Hi W. fi«4. ‘ 
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the vendor, for fourteen days after the sale. It was holden, 
that the coutract being entire* ami part having been taken 
away, the delivery to the vendee was complete, and, conse¬ 
quently, the privilege of stopping in transitu could not at¬ 
tach. Chambre, J. observed, that the payment of the. ware¬ 
house room, by the vendor, could not make any difference. 
The vendor, of course, charged just so much mere as would 
pay the expense of warehouse room; that if the expense had 
been paid by the vendee, it would not make a delivery at the 
wharf a delivery to him ; nor could the vendor avail himself 
of the circumstance of the expenses being paid by him tp 
prevent a. delivery to the vendee from operating as such. 
This was a much stronger case than the preceding one of 
Slubey v. Heyward: that proceeded upon the principle that 
a delivery of part, where the contract was entire, was a deli¬ 
very of the whole; here there was an actual delivery of the 
whole. The bankrupt had actual manual possession of every 
article, and having weighed them all, he took npon himself 
to separate them. N. The two last cases of Slubey v. Hey* 
ward and Hammond v. Anderson underwent some discus¬ 
sion in Hanson v. Meyer, O’ Mast, 014. (which see uuder tit. 
Trover, s. 1.) but their authority does not appear to havq 
been shaken in the slightest degree. 

If a person purchase goods here lo be sent abroad, and they 
are delivered on board a chartered ship in a port of this king* 
dom, suc.li delivery is in effect a delivery to the vendee. 

Trover by the assignees of bankrupts’, lo recover the value. 
of a quantity of tobacco shipped by the defendants, by order 
of the bankrupts, on hoard a ship bound from London for 
^Alexandria, w hich ship was chartered to the bankrupts.fqr 
three years, from July, 17112, and which was paid for by a 
hill of three months, drawn by the defendants, on the bank¬ 
rupts, and accepted by them. The goods were shipped op 
the 4th of February, 17113, for which the mate’s receipt was. 
given, and an invoice thereof made out by, the defendants 
in the names of the bankrupts; the bankrupts were to find 
stock and provisions, and to pay the master., i The vessel was 
detained, by contrary winds at Portsmouth* during wdiich 
time, the bankrupts having stopped payment about the llth 
of March, 1793, the defendants procured bills Of lading to be 
signed by the captain to them, and obtained posseasio&of the 
4obaccq in September,, 1794, and procured tt to bq relanded, 
and afterwards disposed of for their benefit. It was holden, 

** - ' • v' "• * * ■ ‘ ' ■ ■ ■ '» ' *■' ■ 

. 1 ** i ' * * 1 i ■>- 

q Fowler a fid another, assignees of . 0o,,M, T, 33 G. 3.,£i|<?4 7i.T. g. 

Hunter and Co. v. M'Taggajt and 44j. ) Cast, Sdg.tud,* Ejutt,QSS, 
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that the delivery was complete, by putting the goods on board 
the ship, and, consequently, that the assignees were entitled 
to recover. It will be observed, that, in the preceding case, 
the bankrupts were to have the entire disposition of the ship*, 
and the complete control over her during the three years. 
The ship had been one voyage to Alexandria, and had the 
good* put on board her, to" carry them on another voyage to 
the same place; not for the purpose of conveying them from 
the vendors to the bankrupts, but that they might be sent 
by the bankrupts upon a mercantile adventure, for which 
they had bought them. From not adverting to these mate¬ 
rial circumstances an inference was drawn from the preced¬ 
ing decision, which the case did not warrant, namely, that 
the right of stopping in transitu could not exist after a deli¬ 
very of goods on board a chartered ship. This opinion, how¬ 
ever, was exploded in the case of Bothlingk v. Inglis, H. 43 
G. 3. B. R. 3 East, 381. There a trader, who resided in Eng¬ 
land, chartered a ship, on certain conditions, for a voyage to 
Russia, and to bring goods home from his correspondent 
there, who accordingly shipped the goods on account, and at 
the risk of the freighter, and sent him the invoices and bills 
of lading of the cargo. It was holden, that the delivery of 
the goods, on board such chartered, ship, did not preclude 
the right of the consignor to stop the goods while in transitu 
on board the same to the vendee, in case of his insolvency, 
in the mean time, before actual delivery, any more than if 
they had been delivered on board a general ship for the 
same purpose. 

The plaintiff*, a manufacturer qt Norwich, agreed with 
I. S. for the purchase of some pipes of wine, one of which 
was to be paid for in money, and. for the remainder I. S. was 
to take goods. 1. S. wrote to C., his correspondent in London, 
to send the wines-j C- accordingly purchased the wines of D., 
shipped them, and, bv the bill of lading, consigned them to 
the plaintiff' by a vessel employed in the course of trade, be¬ 
tween Yarmouth, and London. On the arrival of the Wine 
at Yarmouth, amageut for the plaintiff' received it on his ac¬ 
count, and deposited it in the collar of .the defendant, who 
was to be paid for the cellar room by the plaintiff. A few 
da>s after, the plaintiff' arrived at Yarmouth, tasted the 
w ines, and took samples of them. Shortly,afterwards, Di, 
discovering that 0., to whom he had sold the wines, was a 
man of no property, desired the defendant to keep possession 
of the wine, giving him an indemnity. The plaintiff having 

r Per Lawrence, J. 3 Cast, 396 , 7 . 1 WVight t. Ltwet, 4 Cap. 
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brought this action for the recovery, the payment for one 
pipe, and the agreement as to the remainder, was proved. 
This, in Lord Kenyon’s opinion, gave the plaintiff aJ title 
to the whole. It was then contended, that as the plaiutitf 
lived at Norwich, the goods must be deemed to be in transitu 
until they arrived there; whereas here, they had arrived 
only at Yarmouth, and had never been delivered at Norwich; 
that the usual course was, to put them into lighters, at Yar¬ 
mouth, and forward them to Norwich; so tliat, until their 
arrival there, they were in transitu , and could be stopped by 
the owners. But per Lord Kenyon, “ there is no colour for 
saying that these goods were in transitu. I once said, that 
to” confer a property on the consignee, a corporal touch was 
necessary. I wish the expression had never been used, as it 
says too much; but here, if a corporal touch was necessary, 
^to confer a property on the consignee, it had taken place; but 
all that is necessary is, that the eoiisiguee exercise some act 
of ownership on the property consigned to him, and he has 
done so here; he has paid for. the warehouse room; he has 
tasted and taken samples of the wiiies; but it is said, they 
have not reached the plaintiff’s place of abode, where they 
were -to be ultimately delivered; but I thiuk there was a 
complete delivery at Yarmouth.” 

The reader will have collected from the cases in the pre¬ 
ceding section, viz. Hunt v. Heaven and Mills v. Ball, tliat 
where goods have been delivered to a packer or wharfinger, 
for the purpose of being forwarded to an ulterior destination, 
and the packer or wharfinger may be considered merely as a 
middle man, in such cases the right of stopping in transitu 
remains. It now becomes necessary to remark, that, where 
the insolvent has no warehouse* or no other place of delivery 
thau the warehouse of the packer, &c. and there js no place 
of ulterior delivery in view, the transitus will be considered 
as at cud when the goods have arrived at such warehouse, 
that being their last place of delivery. The;following cases 
will illustrate this rule; . 

Trover for goods. It appeared*, that the gdod&ih quc&ion 
were purchased of the plaintiffs at Manchester, by one 
Morsseron (who was the general agent, in London, of the 
house of Le Grand and Co., of Paris) in the name of that 
house; that.by Moisserotv’s directions the goods were sent 
fordum to the house of the defendant* in London, who was 
a packer, apd arrived there on the i>d of Sept. J 80 - 2 ; that, 
upgn their arrival there, Moisseron came to the defendant’s 

t Leeds Bud auotbcr v. Wiight, 3 Cos. & Pul. 320 . 
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house, and had some of the goods unpacked and sent away, 
and the remainder repacked; that on the 7th September, 
while the goods so repacked remained in the house of the de¬ 
fendant, news arrived that the house of Le Grand and Co. at 
Paris, had failed; upon which the plaintiffs tendered to the* 
defendant his charges upon the goods, and required that they 
should he delivered up to them. It also appeared that Mois - 
seron had a general power either to send the goods to Le 
. Grand and Co. at Paris , or . to Holland ,* Germany , or suck 
other market , as he should think most beneficial. It was 
hoklen that the goods in the hands of the defendant were 
not any longer in transitu. 1 

Trover for goods. The goods in question had been or¬ 
dered by the bankrupt’ 1 , who was a merchant in London, of 
Messrs. Wallers, of Manchester, and were forwarded by them, 
directed to the bankrupt, at the Bull and Mouth Iun, on the 
Kith March, 1802. On the 23d of March, the goods were 
sent from the Bull and Mouth Iun to the defendant’s house, 
who was a packer, not in consequence of any orders respect¬ 
ing those particular goods, but in consequence of a general 
order from the bankrupt to send all goods directed to him to 
the defendant’s house. On tiie 11th March, the bankrupt, 
who lived in lodgings, and had no warehouse of his own , ab¬ 
sconded, leaving no clerk to accept goods or orders for him. 
On the arrival of the goods at the defendant’s house, they 
were booked for the account of the bankrupt; and the de¬ 
fendant not knowing that the bankrupt had then absconded, 
and not haying any directions from him respecting the goods, 
caused them to be unpacked with a view to ascertain of what 
they consisted. On the 31st of March, Messrs. Wallers hav¬ 
ing learned the situation of the bankrupt’s affairs, claimed the 

§ oods from the defendant, ami on the day after they were 
emanded by the assignees. The defendant, being indemni¬ 
fied by Messrs. Wallers, refused to deliver the goods to the 
plaintiffs. It was holden, that the transitus was at an end, 
inasmuch an^there Was not any other place of delivery than 
the warebpu&ipf the packer; the goods, when arrived there, 
haft come to tfifir last place of delivery, and consequently 
were no longer liable t6 the right of stoppage in transitu. 

So, where the goods have so far gotten to the end of their 
journey, that they wait for new orders from the purchaser to 
put them again .in motion, to communicate to them another 
substantive destination, and if without such Orders, they 


u Scott and others, assignees of Berkley * bankrupt, *. Pettit, 3 % 

• Pnl. *69. 
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? A.apdB.* traders* livin# in London; -were ip, the course of 
orderiqgr. goods. oftbe defcndantaj -,cottop*manufacturers at 
Manchester, to be sentto-M. : and Co.at. Hull,, for the purpose 
1 )g afterwards, sent to the.- correspondents of A. and B.; 


atr Hamburgh and-'on. the 31st March v A. aud B. sent orders# 
to the .defendants for .certain goocl^ to be-sent to M. and Go. * 
ajLlIql|, t0 be shipped for Hamburgh as usual. It was; 
h$dqn,that as, between buyer and seller the right of the de*i 
fendants to stop, as in transitu, was at an end when the gooda 
came to the possession of M. and Co, at Hull, for they were 
for thls purpose the appointed agents of the vendees, and re¬ 
ceived Orders from them as to the ulterior destination of the 
gdods; and the goods, after their arrival at Hull, were tore- 
ctfive a new direction from the vendees. 

So if after goods are sold r, they remain in the warehouse 
of the .vendor,.and he receives warehouse rent for them,,? this 
amounts to a delivery of the goods to the purchaser, so 
as to.put an end to the vendor’s right of stopping them in 
trqnsitu r , 

So where the purchaser of goods received from the seller 
an order to the wharfinger, in whefee warehouse the goods 
were deposited, to deliver them; and the purchaser; having 
lodged ‘the order- with the wharfinger, he transferred the 
goods into the name of the purchaser; it was holden®, that 
by • such transfer the wharfinger became a trustee fdr the • 
purchaser, and there was an executed delivery as much as. 
if the goods had been, delivered into the hands of the pur-' 
chaser, . So where goods being entered in'the books of the 
Wi I. Dock Company in the name of A. he received the ; 
usual cheque for them, which* having sold the goods for , 
money* to B., he indorsed and delivered to him, ind B. after- + 
wards sold the goods con credit and delivered thft cheque to ■ 
Ctf it was holcjen*, that , on C.’s insolvency ‘ A.-cotild not 
(fpr die benefit of B.) stop the goods, &lthough t1iey c6ntinued ' 
tOtStand in his name, ana he paid rent for themf&h&although 
the cheque had not beep lodged with the Dock* Company. So" 
where |qe.defendants.sold toL S. a quantity of timber, then 
lyl'u^ltbeir wharf, % the price of which I. S.sgave the 

x Dixon and «th'p-fl i «flfijniees at Pat- z Haunan , v, Anderson, s Camp. e 
b^nfcrniJt,5 East, " N.P-C. 243. See Whitehousfe v. 

175. Frost, 12 East, bl 4 . 

* Hurry r. Mttflgleti, 1 Camp. N. P. C. a, Spear v. Travers, 4 Camp. N,JP. C\ 

d6ST> f > - **A"? * s ■ -$33. 

TOJ.. I|. M* sit 
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defendants bills payable at a future day. I. S. having marked 
the timber with his own mark, afterwards sold it to, the 
plaintiff; who paid him for the same. The plaintiff went to 
the wharf, apprized the defendants of his purchase, received 
for answer that it was very well , and that they would go 
With him and shew him the timber, which they accordingly 
did, and thereupon the plaintiff put his own mark on*the 
timber. The bills given By I. S. to the defendants having 
been dishonoured, they claimed to-stop in transitu; but it 
was holden b , that there was an executed deliveiy, and that 
the plaintiff having given notice to the defendants, that I. S. 
had sold the property to him, and his then marking it as his 
own, made an end of the transit, and the defendants could no 
longer retain or stop the timber. Lord Ellenborough, C. J. 
observed in this case, that the change of mark from A. to B. 
on bales of goods* in a warehouse, had been holdenby the 
House of Lords, in a late case, to operate as an actual deli¬ 
very of the goods. 

4. How far the Negotiation of the Bill of Lading may tend 
to defeat the Right of stopping in Transitu .—Where the pro¬ 
perty in goods has passed to a vendee, subject only to be 
divested by the vendor’s right to stop them while in transitu, 
such right must be exercised, if at all, before the vendee has 
parted with the property to another for a valuable considera¬ 
tion, bona fde , and by indorsement of the bill of lading, 
(without notice of such circumstances, as render the bill of 
lading not fairly and honestly negotiable,) given him a right 
to recover them'; for the indorsement of a bill of lading for 
a valuable consideration, and without notice by the indorsee 
of a better title, passes the property. 

The legal title, however, of the indorsee of a bill of lading, 
may be impeached on the ground of fraud d ; but the mere 
circumstance of the indorsee knowing at the time when the 
bill of lading was indorsed and delivered to him, that the 
consignor had not,received money payment for his goods, but 
had pnly taken the consignee’s acceptances, payable at a future 
day not theil arrived, is not sufficient to invalidate the title of 
tne indorsee, m a case where the absence of fraud and mala 
iides is found*. 

A. being indebted to B. on the balance of accounts raclud- 

» 

b Storeld ▼. Hughes, 14 East, 308 ^ e Coming r. Brown,9 East, 506. See 
« Lickbarrow ▼. Mason, sT. R. 63, furtheronlbiasubject Coxa v. Har- 

See the argument of Boiler, J. 6 den, 4 East, an. Waring v.Cox, 

East, 81 . n. 1 Camp. N! P. C. 369. and Barrow 

■ Wright v. Campbell, 4 Barr. 8046 . r. Coles,3 Camp, N. P. C. 98. 

Salomons v. Nissen, 3 T. ft, 674. 
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ing&Hs of exchange still running, accepted by B. for A., 
consigned goods to B. on account of this balance* It was 
holden, that A. was not intitled to stop the goods in transitu, 
upon B. becoming insolvent Before the bills were paid; be¬ 
cause the goods being consigned to B. on account of the balance 
which then existed in B.’s favour, the property vested in B. 
absolutely f . 

So if the purchaser of goods to be paid by bill.after giving 
his acceptance during the time of credit, and while the goods 
are in transitu sells them to a third person for a valuable 
consideration, without transferring any bill of lading to him, 
the right of the original vendor to stop thegoods in transitu is 
taken away*. 

f Yertue v. Jewel, 4 Camp. N. P. C. 31. g Davis y. Reynolds,4 Camp. N. P, C, 

« 6 ;. 
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TITHES. 

I. Definition,—Of the Remedies in the Common Law 
Courts for the. Recovery of Tithes , or the Value 
thereof, 

II. Debt on Stat . 2^3 Edw, 6. c. 13. for not setting 
• out Tithes,—Of the Provisions of the Statute , 
and the Construction thereof—Of the Persons 
to whom Tithes are due,—Of the Persons by 
whom and against whom an Action on the Sta - 

* 1 i t 

tale may be brought,—Of the Declaration,— 
Pleadings, — Evidence* — Verdict,—Costs, — 
Judgment, 


I. Definition.—Of the Remedies in the Common Law 
Courts for the Recovery of Tithes , or the Value 
thereof .. j 

'• s&-V 

Tithes are a tenth part of the aiftmal 
incite 0f lahH; or of beasts, &c. on the land, and of the la- 

of the occupier, payable to the parson of 
each paffsh for biainaintenance. 

.They are an incorporeal ecclesiastical inheritance, collateral 
tb the estate of the land*. 

As to the time of the introduction of tithes into England, 
and their befog claimed *as a civil right, with'the history of 
them before their legal establishment, see Sclden’s History. of 

Tythes. * * 

* , 

a U Rep. 13. b. 



TITHES. 


U8» 


fief ore the stat. 32 H. 8. c. 7 • notion for tithes could not 
have been maintained in the temporal courts*, but by the 7th 
section of that statute it is enacted, “ that any persons having 
an estate of inheritance, freehold, term, or interest in tithes, and 
being disseised, or otherwise kept or put out of possession 
thereof, shall have such remedy in the temporal courts for re¬ 
covering the same as the case may require, in like manner as 
. they may for lands, tenements, and other hereditaments.” By 
force of this statute, tithes have at this day all the incidents 
belonging to temporal inheritances. Hence an ejectment may 
be maintained for tithes\ . 

Where the person entitled to tithes agrees by parol with 
the occupiers of the land, that they shall hold the lands dis¬ 
charged of tithes for a certain time, or during the life of the 
tithe owner, in consideration of the payment of a certain sum 
annually, an action of indebitatus assumpsit may be main¬ 
tained by the tithe-owner, against the occupier, for the non¬ 
payment of the sum agreed on. 

In order to support this action, the plaintiff must prove the 
occupation of the defendant, the agreement, and the retainer 
of the tithes under that agreement*. To this action the de¬ 
fendant cannot set up as a defence, that the plaintiff was si- 
moniacally presented' 1 . 

If by the terms of the agreement the money is to be paid 
on a certain day% interest will be recoverable from that day; 
but if it is simply agreed, that the money shall be paid, and 
there is not any day fixed for, the payment, then the interest 
cannot be recovered. 

By stat. 7 & 8 W. 3. c. 6. (made perpetual by stat. 3 & 4 
Ann. c. 18. s. 1.) a summary method of proceeding before tw<* 
J. P. is prescribed for recovering small tithes under the value 
of 40i. But this statute contains a proviso f , that if the party 
complained of shall insist before the J. P. upon any prescrip¬ 
tion, composition, modus, agreement, or title, and deliver the 
same in writing to thej. P. subscribed by him or h$tyaud shall 
give security to the complainant to pay such co&ts as, qpon a 
trial at law, shall be given against him, in caipj& prescrip¬ 
tion, &c. be not allowed, then the J. P. shall f^rbiar to give 
judgment, and the complainant may prosecute' the adverse 
party for the subtraction Of tithe in any courts as before this 


b Priest v. Wood, Cro. Car. so |. tinge, H. T. 44 6. 3 . Lord EUeobo- 

c Peake’s Erid. 411. ed.StJ- rough,C.J.S Esp,Jf.P.C. 114. Sed. 

d Brpoksby v. Watts; 9 Marsh. 38. qusere. 

6 Taunt. 333. S. C. '' f S. 3. 

e Shipley ▼. Hammond, London sit. 
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act." The 9th section directs the judgment given by virtue of 
this statute to be enrolled at the next general quarter session^ 
and after enrolment, and satisfaction made, the judgment 
shall be a bar to conclude the party entitled to the tithe from 
any other remedy. 

By stat. 7 & 8 W. 3. c. 34. (made perpetual and extended 
to all customary payments* belonging to any church or chapel 
by 1 Geo. 1. stat. 2. c. 6.) the like remedy is extended to alls 
tithes clue from Quakers, and two J. P. empowered to ascer¬ 
tain what is due, and to order payment, so as the sum ordered 
does not exceed 10/. 

For the mode of proceeding under these statutes, see Burn’s 
Just. tit. Tithes. 

Another remedy for the subtraction of tithe is, the action 
of debt on the stat. 2 E. 6. which will be the subject of the 
following section. 


II, Debt on Stat. 2 #3 Edw. 6. c. 13. for not setting 
out Tithes,—Of the Provisions J of the * Statute , 
and the Construction thereof .—Of the Persons 
to whom Tithes are due,—Of the Persons by 
whom and against w{iom an Actioii on the Sla~ 
tute may be brought.—Of .the Declaration.— 
Pleadings. — Evidence.— Verdict . — Costs .— 
, Judgment. 


Of the Provisions' of the Statute , and the Construction 
<; * ; thereof [ 1). 

“v 

B Ythefirstsection of this statute it is enacted, “ that every 
Of the 1 king^s jsiibjects shall truly and justly, without fraud or 
guile, divide, set out, and pay all manner of their predial 

> r" i L ' f' 

g See R.Vr Wakefield, 1 Burr. 4 S 5 ., Burn’s J. tit.'Tithes, S. C. 


(i) See Sir Edward Coke's exposition of this statute, 2 Inst, 
648. 
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tithes (2) in their proper kind, as they arise, in such manner 
and form as hath been of right yielded and paid within forty 
years next before the making this act , or of right or custom 
ought to have been paid. And no person shall cany away 
such or like tithes which have been yielded or paid within 
the said forty years, or of right ought to have been paid in the 
places tithable, before he has justly divided or set forth , for 
the tithe thereof, the tenth part of the same, or otherwise 
agreed for the tithes with the parson , vicar, or other owner or 
former of the same tithes, under the pain of forfeiture of treble 
value of the tithes so carried away.” 

This statute was made soon after the dissolution of the 
monasteries, before which time the tithes were in the hands 
of religious persons, and the usual remedy for the subtrac¬ 
tion of them was- in the ecclesiastical courts. But, when 
tithes became lay fees, it was thought necessary to provide 
a remedy for these injuries in the temporal courts, and this 
statute was made for that purpose. It is worthy of remark, 
however, that several years (nearly forty) elapsed before any 
proceeding was instituted on this statute in the temporal 
courts. An opinion at first prevailed, that as the person 
to whom the treble value was given was not specified, such 
value belonged of right to the king. But in E. T. 29 Eliz. 
upon an information filed by the Queen’s attorney-general 
against one Wood, for not setting out his tithe, whereon the 
defendant was found guilty, it was solemnly adjudged by the 
Court of Exchequer, (upon.motion in arrest of judgment) that 
the treble value did not belong to the king, but to the party 
interested, who might maintain an action of debt for re¬ 
covering the same. In conformity with this opinion, an ac¬ 
tion of debt at thesuit of the party interested, (more frequently 
termed, the party grieved) has ever since been considered as 
the proper remedy; and in Beadils v. Sherman, E. T. 40 Eliz. 
B. R. (see the record, Co. Ent. p. 161. 2nd ed.) where this 
form of action was adopted, the plaintiff bbtained judgment; 
although, on motion in arrest of judgment, it was urged, that 
as the statute had not mentioned the court in which the treble 
value was to be recovered, the only remedy was in the spiri¬ 
tual court. .This judgment was afterwards affirmed' bn error 
in the Exchequer Chamber. “ And now, (adds Sir E. Coke, 
at the conclusion of the record, Co. Ent. p. 162.) actions of 
debt on this statute are frequent and usual.” 


(2) Remarks will be found in the suh 3 <H}uent pages on those 
parts of the statute which' are printed in italics. 
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Predial Tithes,"}-*- This clause is expressly confined to pre¬ 
dial tithes, and doeB not extend to mixed or personal times. 
Hence, where in an action on this statute fpr not setting out 
the tithes of cheese , calves, lambs, Jk c. the plaintiff obtained a 
verdict; on motion in arrest of judgment*, it was objected, 
that the tithes in question were not predial tithes, and conse¬ 
quently not within this statute, which, being penal, ought not 
to be extended by equity ; and of this opinion was the whole 
court. So where the plaintiff declared for not setting oiit 
predial tithes 11 , and other tithes , as the tithes of lamb, wool, &c. 
and the jury found a general verdict, judgment was arrested 
upon the like objection. 

Description of predial Tithes.— -In general, under the term 
predial tithes are comprehended the tithes of such products of 
the earth as are renewed yearly, either spontaneously or by cul¬ 
ture ; as the tithes of corn, flax, hay, hops, saffron, woad 1 , &c.; 
and the fruit of trees, as apples, cherries, pears, &c. 

Tithe of wood also, as coppice-wood, &c.(3), is predial, and 
must be set out on the spot attlie timeof falling,but timber-trees 
(gros boys,) of the age of twenty years or more, are exempted 
from paying tithe by stat. 45Edw. 3. c. 3. That statute, which 
is declaratory of the common law k , hasbeen construed to com¬ 
prehend all timber-trees,(of twenty years’ growth or upwards) 
whether timber by law, as oak, elm, or ash; or bv custom, 
as beech in Buckinghamshire and other places 1 ! and the exemp¬ 
tion from tithe, by operation of this statute, extends not to the 
body of such trees only, but also to the bark®, lop, and top*. The 
subsequent use and application of the wood will not determine 
the right to tithes (4). Hence it has been resolved, that the 

t 1 

g Booth v. Sontbraie, 3 Inst 64<J. 1 Abbott r. Hicks, i H. Wood, 330 . 

h Pain v Ntrhola, 1 BrownI. lii. Layfield v. Cowper, 1 H. Wood, 330 . 

i Norton *. Clarke, 1 ft will. 428. m2 Inst. 643. 

k Per Lord Hardwicke, C. in Walton n Arab!. 132. 

v. Tryou, Anibl. 1 32,3. 


(3) u> All'coppice Woods are liable to tithes; and although wow 
annuatim renovantur, yet in a certain coarse of time after they are 
Cut they grow up again like saffron, which iii some places is not 
gathered oftener than once in three years; but as to timber-trees, 
worn the ordinary use of them, the law is otherwise ; ,they are not 
cut at a certain stated time.” Per Ld. Hardwicke, C. in Walton 

Tryon and othejs, Ambk 131 . k 

(4) But it seems that wood, applied to special purposes, may be 
exempted from tithes by special custom* but not otherwise. 
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tops and lops of pollard oaks, ashes, and elms, (such oaks, &c. 
being’ above twenty years* growth,) although cut for the pur¬ 
pose of being used as fuel, are not tithable 0 ; and further, that 
the age of the tops and lops is immaterial; the trees whence 
they were taken having been once privileged 11 . In like mau- 
ner q , faggot-wood, and billets made of top-wood, cut from 
timber trees of above twenty years’ groWth, before they were 
made pollards, are not tithable. It is laid down in 2 lust. 
643. that if a person cut down timber-trees, tithe shall not be 
paid for the germins which grow out of the roots, of what 
age soever, for the root, is parcel of the inheritance. But this 
position is said by Lord Hardwicke, Ambl. 133., to have been 
contradicted, ana for good reason; because a great part of 
coppices grow from germins of old timber trees, and it would 
deprive the clergy of great part of their tithes. And it has 
since been solemnly adjudged, that oak wood, of more than 
20 years’ standing, growing not from acorns, but from old 
stools, which stools belonged originally to trees which had 
stood more than 20 years, is not so clearly and universally in- 
titled to exemption by the statute, as to make a verdict which 
subjects them"to tithe necessarily a wrong verdict'. 

Wood growing in hedge-rows, not being timber, is tithable*. 
Birch is not such wood as the statute intends by gros boys*. 

The parson de mero jure is intitled to tithe-wood, if the 
vicar be neither endowed of the same, nor claims to have it 
by prescription". 

It seems, that an action of debt may be maintained on this 
statute for not setting out Small tithes, as well as great tithes, 
provided they are predial tithes. 

[In such manner and form as hath been of right yielded and 
paid within forty years next before this act , or of right or cus¬ 
tom ought to have been paid .] 

In debt on this statute by a rector*, it was stated, in the 
declaration, that the plaintiff was rector of the parish, and 
the defendant occupier of lands within the same; that the 
tithes were within forty years next before the statute of 
right yielded and payable , and yielded and paid; thatde- 
, o* ' 

© Walton v. Tryon, Ambl. 130. t Foster r. Lcnnard, Cro. Eli* I. ‘ 

p See Ram v. Patenson,lCro. Elia. 477 . u Per cur. in Renould* v. Green, 
q Morden v. Knight, M. T. s 6 G.s. 3 Bn 1 st. 37 . See Norton v. Clark, 

Scac. g Garni. 841. 1 Gwm 428. 

r Ford v. RacsteiyE.T. 55 G. 3 . B. R. x Mitchell v. Walker, S T. R. 360 . 

4 Maul© and Selwyn, 130 . See post, under tit. Evidence, HaU 

a Biggs v. Martin and another, 1 H. leweli v. Trapp®. 

Wood, 321. Mantell v. Paine, P. 3S . 

G. 3 . Scac. 4 Gwm. 1504 . * 
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fendant, in November, 1791, ploughed and sowed ffte land 
with corn, which he afterwards earned away, without set¬ 
ting' out the tithe: on nil debet pleaded, it appeared at the 
trial, that the laud in question, as far back as any witness 
knew, had been in grass, and had been ploughed, for the first 
time in 1791, and no evidence was given of its ever 'having 
paid tithe. jChambre, for the defendant, contended, that 
the jury were bound to find for the defendant, unless they 
found'that tithes had actually been paid in respect of this 
land within forty years before the statute, of which there was 
not any evidence; on the contrary, the evidence given rather 
went to rebut such a presumption, and was sufficient to war* 
rant the jury in presuming a grant in favour of the defendant. 
Verdict for plaintiff. On a motion to enter a nonsuit. Lord 
Kenyon , C. J. said, that the usage had constantly been against 
the necessity of the proof contended for by the defendant; 
that he remembered many actions having been tried, where 
the lands, in respect of which the tithes were claimed were 
lately enclosed, and where the same objection, had it been 
available, must have prevailed; but the plaintiff recovered in 
all: that the non-payment of tithe of itself signified nothing; 
and that there was not any ground for saying, that tithe ought 
not to have been paid here; * 1 Butter , J. observed, that with 
respect to the presumption of a grant in favour of the defen¬ 
dant, he thought he could not leave that question to the jury 
without some evidence to support it, and here was none: if in¬ 
deed it had appeared that this land had been ploughed before, 
and yet no tithes had been exacted for it, that might have af¬ 
forded some ground for such a presumption*, but he thought 
that theonus of proving the exemption lay with the defen* 
dant. Rule discharged. ' ; 

But in a case where the declaration merely stated*, that 
the tithe had been yielded and patdi forty years before mak¬ 
ing the act, without averring that tithes were payable * 
and of right ought to be. paid, and there was not any evi¬ 
dence, of tithe ever having been paid; it was holden, that 
the plaintiff epuldnot recover. The court, however, granted 
a new trial, ordering the declaration to be amended by the 
introduction of the necessary averment It was admitted 
by.Wilmot, C; J.'(delivering the opinion of the court in the 
preceding case) that .if it appeared that the land bad never 
paid: tithe, and had been constantly-ploughed, it would be. 

-v • " Ml t * ■' V-' 

y gee tbe same opinion, expressed by ■ z Mansfield T.’Clarke^S T. K. 964. »• 

WUmoi,C;J. ^ftlwnfieldv.Clarke, aGwtn. 950 . a. (g) S.C. * 

ST. R. 965.a. - ' * 
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©pen to presumption of a grant; but tliat the onus of prof 
ing the^xeraption lay on the defendant. 

Justly divided or set forth.y -If the owner justly divide the 
tithe from the nine parts*, and sets it out, but immediately 
afterwards carries the same away, this will be considered as 
fraad‘and guile within thisjrtatute. 

Jgteedfor the Tithes with the Parson , #e.]—Although a 
lease of tithes cannot be without deed b , yet a parol agree¬ 
ment for retaining tithes will be sufficient to bar the parson, 
&c. of his action of debt on this statute. An agreement for 
the retaining of tithes is frequently termed a composition; 
but in the adoption of this term, care must be taken not to 
confound it with a composition real, which is an agreement 
of a different nature, and upon which some remarks will be 
made, when that term occurs in the subsequent provisions 
of this statute. 

It is clear, that where a parson, &c. has entered into an 
agreement with the occupiers of the land for the retaining 
of their tithes, an action .cannot be maintained for not set¬ 
ting out the tithe, until such agreement or composition is de¬ 
termined, and that such composition cannot be determined, 
by the parson, &c. without giving a reasonable notice to the 
occupiers of the land. I am not aware of any case in which 
it has been solemnly adjudged what is reasonable notice for 
the determination of such composition. 

It will be proper, however, to remark, that in Wyburd 
v. Tuck, iBos. & Pul. 465. Puller J. considered this point 
as. quite determined, observing, that in the case of Hewitt v. 
Adams, D. P. April 19tb, 1782, where the notice had been 
given only one month before Michaelmas Day, at which time 
the composition was payable, upon a question put to the 
judges, whether such notice was sufficient, they were unani¬ 
mously of opinion, it was not; and said expressly, that a no¬ 
tice to determine a composition ought to be given with analogy 
to the notice given tit a holding of land . - - 

‘ So ip Bishop v. Chichester, E. 27 G. 3. fin, Cane. 4 Gwra. 
1316. 2 Bro, Ch. C. 161. S. C. Ld« Thurlow/C. said, that he 
thought the rules of notice for deternpning compositions for 
tithes were exactly the same as those between landlord and 
tenant from‘year to year. In Wyburd v. Tuck, 1 Bos. & 
Pul.45%the principle of the above-mentioned decision'; in 
the House „of fords was adopted by Buller, Heath, and 

*'• 

a HeiUev, SpratyfeTuat. 640^ Ander- b Bernard v. Even*, i lev, 34. T. 

•on’* case, ClaytQft, so. 8. P. R»ym. 14. S. C. 



opinions, reasonable 
notice for the determination of a composition is half a year's. 
notice, ending at the expiration of the year.. 

The generaldoStrine laid down in Hewitt v. Adams, as to 
the necessity of a jtrotice to determine a composition, was re¬ 
cognized in Felt v. Wilson, 15} East, 83., where it was 
holden, that a mere general demand of tithe and a refusal to. 
take the sum tendered, could not be considered as a determi¬ 
nation of a subsisting composition. 

A composition between the incumbent and the occupiers 
of land within the parish, determines on the death of the in¬ 
cumbent®, and his successor is not obliged to give notice of 
his intention to take the tithes in kind; but if the successor, 
after induction into the benefice, accept the composition, 
such acceptance will be deemed a confirmation, and in such 
case-the regular notice must be given ((i). 


TITLES.. 

* ’ / 

* 

Eobkef Js. (5); • Agreeably to these 


f If a rector, &c. having made a composition* 1 , lease tithes, 
and the lessee makes no alteration in the composition; when 
the tithes revert to the rector, &c. the occupier of land will 
Continue to hold under the composition originally made by 
the rector, &c. and consequently will be entitled to notice, 
before the rector, &c. can take the tithes in kind. 


c Agreed in Brown v. Barlow,H. 3 G. d Wyburd v.Tuck, I Boa. & Pul. 453, 
*. Scacc. 3Gwm. tool. 


(5) Eyre, C. J. expressed a different opinion, observing, “ that 
the analogy between land and tithe did not appear satisfactory to 
him ; land was either taken on a holding from Lady-day, or from 
Michaelmas, or from some other time, and then notice to quit must 
be given accordingly. But if a composition is to be determined 
on anyjust principles, the notice must be given from a period 
suitable to the nature of the tithes, and with relation to the 
manner and cultivStion of the land. There must be such a rule 
as will enable .the tenant to cultivate his land in the manner most 
beneficial to himfeelf, accordingly as he is to pay a composition or 
in kind.” It has always been the received opinion of the Court of 
Exchequer, that such a reasonable notice should be given as might 
determine the farmer in what manner to cultivate his land. 

' J* * 

(6) A rector agreed with an occupier of laud for a certain sum of 
money, in li t eu of tithes payable yearly at. Michaelmas*. The 
rector* died about a month before Michaelmas. It was decreed, 
that, the agreement having been determined by the death of 
the rector, the successor should be intitled to tithes i,n kind from 
such death,' and the executor of the last incumbent toaproportitm, 
according to the agreement, until the death 6f the testator. 

* a M. T. i 730. Banb.s94. 
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/The late vicar of A. made certain compositions with his 
parishioners for the vicarial tithes', which were payable on 
the 29th September; and, the Easter offerings were,payable on 
the 10th April in each year; and having received his composi¬ 
tions np to the 29th September; 1802, he died on the 10th 
March, 1803. ‘In the May following, the defendant, the 
present vicar, was presented, and in November following 
was inducted. The Easter offerings were collected by the 
sequestrator after April, 1803, and were paid over by him to 
the defendant; and after Michaelmas, in the same year, the 
defendant received the vicarial tithes from some of the pa¬ 
rishioners, according to the composition of his predecessor, 
and from others according to new compositions, some more, 
some less, than the former, in all to the amount of 181/. and 
upwards. The plaintiffs, who were the personal represen- 
tives of the late vicar, brought this action for money had and 
received, against the present vicar, to recover a proportion of 
such compositions up to the time of the late vicar’s death, 
amounting, as they calculated them, to 68/. and upwards. 
The defendant disputed his liability to account for the com¬ 
positions which were not due till his own.time, but paid 20 lj 
into court, in order to cover any small sums which might 
have been due for tithes or dues* which, if received in kind, 
might have accrued between the 29th of September, 1802, 
and the death of his predecessor on the 10th of March, 1803; 
which sum, it'dearly appeared, was more than sufficient to 
cover any such it|Jp or dues. It was contended that the 
preseht vicar, lumug adopted the compositions made by his 
predecessor, and received them as such; and the cohsidera- 
tion for such payment being for tithes, part of which, at least, 
had accrued in’the time of such predecessor, had thereby 
charged himself with receiving a proportionable part of the 
gross sum, up to the time of his predecessor’s death for hia 
use, and had admitted his liability pro rat<Vto the plaintiffs, 
by payment of money into court. This case was compared 
to the case of Paget v. Gee, Ambl. 198. I Burn’s Just tit. 
Distress, s. 18. where tenaht in tail having leased, but not ac¬ 
cording to the statute, and dying without issue, between the 
days of payment, and the remainder man having received the 
whble rent. Lord Hardwicke held the latter liable to account 
for a proportion up to the death of tenant in tail; but, per 
Lbrd EUehborough, C. J., in the case cited, each day’s occuw 
pation by the tenant was valuable to him, and therefore theire 
might be an equitable apportionment of the rent accruing 
j-rom day to day,, in respect of such valuable occupation; and. 

e William* v. Powell, jo East, 869 . 



im TITHES. 


the remainder-man,'who received the whole, might well be 
considered as , equitably accountable for the proportion 
which accrued itvthe time of the tenant in tail. But here 
the composition was at an end, by the death of the former 
vicar, and the presefit vicar in fact received nothing for him; 
for no tithes had become due since the last payment in Sep¬ 
tember, beyond what the money paid into court was sufficient 
to'cover. 

' Second Section of Stat. 2 <5f 3 Ed. 6.}—“ The second sec¬ 
tion empowers the rector, &c. or his servant, to see that the 
tithe is justly set forth, and to carry away the same, and gives 
a remedy in the ecclesiastical court for the recovery of the 
double value of tithe subtracted with costs'* 


As to the first part of this branch, it is merely declaratory 
of the common law, because, for stopping the way of the 
party to whom the tithes ought to be paid, an action on the 
case might have been maintained at common law. As to 
the second part, it is to be observed, that the parson, &c. was 
entitled in the ecclesiastical court to recover the tithes them¬ 
selves, and therefore the double value in addition made the 
recovery in the ecclesiastical court equivalent to the treble 
forfeiture under the former clause; but costs being given by 
this action, rendered the suit in the ecclesiastical court more 
advantageous; for, at the common law, the plaintiff was not 
entitled to costs f ; but now, by stat. 8 & 9 W. 3. c. 11. s. 3. 
“ in actions of debt upon the statute feg atot' 1 setting forth 
tithes, wherein the single value or dam^fPfetmdby the jury 
shall not exceed the sum of twenty nobleb, the plaintiff ob- 
taining judgment on any award of execution, after plea 
pleftdcd or demurrer joined, shall recover his costs.” In like 
manner, if the plaintiff was nonsuit, or the defendant ob¬ 
tained a verdict, the defendant was not intitled to costs under 
the stat. 23 H. 8? c. 15.; for an action on this stat. 2 E. 6. was 
not an action upon a specialty or contract, nor for a wrong 
personal immediately done to the plaintiff', but for a non¬ 
feasance 8 ; but now, by the same stat. 8 & 9 W.3. c. 11. s. 3. 
M if the plaintiff shall become nonsuit, or suffer a discontinu¬ 
ance, or* verdict shall pass against him, the defendant shall, 
recover his costs.” . 

' Third Section o f Stat 2 # S Edtb. <5.-~The tfchd section 
prpyides, “ that tithe of cattle, feeding aiiy wake^wherOof 
this- parish is not known, shall be paid to the pafMD,&c. df 
{lie parish in Which the own# of the cattle dwells.^ 

» * ’ 4 v • 


f 3 }ost.6si* 


g Downfall v. Rncb, t. 4aElig. C. B. 
8 last. §S|.' " ' 1J '’ 
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Fourth Section.—By the fourth section it is enacted, ** that 
no person shall be sued or otherwise compelled to yield or 
pay tithes for any manors, lands, &c. which either by the 
laws and statutes of the realm, or by any privilege or prescrip¬ 
tion, are not chargeable with the payment of tithes, or are 
discharged by any composition real . 

Laws of the Realm,'] —That is, by the common law and 
customs of the realm. Of common right, no tithes are to be 
paid of quarries of stone or slate, because they are parcel of 
the freehold h , and the parson hath tithe of the grass or corn 
which grows upon the surface of the land in which the quarry 
is; so also not for coal, turf, flags, tin, lead, brick, tile, 
earthen pots, lime, marie, chalk, and such like, because they 
are not the increase, but of the substance of the earth. And’ 
the like has been resolved of houses considered separately 
from the soil, as having no annual increase; but by particular 
custom, tithes of any of these may be payable. 

Statutes.]—See stat. 27 H. 8. c. 20.—31 H. 8. c. 13.— 
32 H. 8. c. 7. , * 

Privilege or Prescription.] —At thecommon law 1 , spiritual 
persons, that is, bishops, abbots, &c. were capable ot a dis¬ 
charge of tithes, 1 , By bull of the pope; 2ndly, By compo¬ 
sition; 3dly, By prescription; and these were absolute; 4thly, 
By order, as the Cistertians, Templars, and Hospitallers of 
Jerusalem (7). This privilege was granted to these orders, 
by an ancient’ council, explained by the council of Lateran, 
A. D. 1215, and allowed by the general consent of the realm 16 , 
but it extended to such lands only as they had before the 
council, A. D. 1215, and could be enjoyed only by the reli¬ 
gious persons themselves, while those lands remained in their 
manurance. The greater part of these exemptions would 
have fallen with the spiritual persons, to whom they were an¬ 
nexed, upon the dissolution of the abbeys by Henry VIII. 

, t 

h gloat651' k SeeStavelyv.UUithorn,Hardr. 101. 

i Hob. 296 , 7 . 


(7) Pope Innocent the Third, A. D. 1197* by bull or decretal 
, epistle, discharged the order of Prftmonstratenses from the payment 
of tithes fbr lands of their own culture; but this bull not having 
been, received and allowed in England, it has been holden, that 
lands, formerly parcel of a greater abbey of this order, are not, by 
virtue of the saidbull, exempt from payment of tithe. Townley v. 
Tomlinson,, X* 2 G. 3. ScScc, 3 Gwru. 1004. Same v. Same, E. 
11 G. 3 f Scacc. 3 Gwm. 1017. 
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had they not been supported and upholden by the 2,1st section 
of . the stafc. 31 H. 3,.c. 13. (by which all the religious houses 
above the value of. 200/. per annum, were dissolved;) whereby- 
it is enacted, ‘y$hat the king, and every person having heredi¬ 
taments belongjiigto monasteries, or other religious houses, 
shall enjoytlie same, discharged of payment of tithes^ in as 
large and ample a manner as the abbots, &e. enjoyed the 
same, at the time of their dissolution.” By virtue of this 
clause, laymen holding abbey lands enjoy the several exemp¬ 
tions from tithe before-mentioned, as derivatives from the re¬ 
ligious persons, who were intitled to them previously to the 
dissolution. And not only tenants in fee of such lands en¬ 
joy these exemptions, but also where the estate is divided 
into portions, as under a marriage-settlement, the several 
parties, whether tenants for life 1 , or in tail®, as they succes¬ 
sively come into possession, are intitled to hold the lands 
tithe free. 1 But where an abbot enjoying a privilege of dis¬ 
charge of tithe while the land was in hiS own manurance, 
made# gift in tail; and afterwards by the 31 H. 8. the abbey 
was dissolved; it was holden that the donee in tail was not 
intitled to the exemption from tithe*. Secus if a common 
recovery had been sutfered. 

By virtue of this clause, also, the owner of abbey lands is 
intitled to a discharge of the payment of tithes, if he can 
shew that at the time of the dissolution' there had been an 
unity ( of possession of the rectory and land tithable from time 
immemorial, and there be not any evidence that tithes have 
ever been paid: for, although a perpetual unity, in the prior 
of the monastery, or religious house, before the statute, ope*, 
rated not as a discharge, but only as a suspension of payment, 
because he could not pay tithes to himself; yet, inasmuch 
as the greater part of the monasteries were discharged from 
tithe, by bull or prescription, the courts, after a lapse of 
years, wilt presume that such discharge existed at the time 
of the dissolution, but £hat the records, or proofs of those 
discharges,- cannot be produced after so long a unity in pos¬ 
session. A discharge by unity therefore is, as Pollexfen 
terms it, a discharge by bull, or by prescription presumed , 
but not proved. And the mere circumstance of the lands 
tithable being under lease at the time of the dissolution, wijil 
not destroy this presumption*; but if it appear that the lessee 
pai<J jithe, tlnjt wilbdestroy the presumption**. The discharge 
by uhity must be pleaded as a discharge of of 

tithe, and not as a discharge generally. 

' r * % ‘ 

L Hctt v. Meeds, T. 39 G. 3 . Scare. n Farmer r. Sh«etna»; lletl. 133 . 

•iGwm. 1515.. * o Wildraanv. Oadea, Pollexfen, j, 

’n> Wilson r. Redman, Hardr. 174 . p Benton r. Trot, Moor,528. w* 



Lands formerly belonging to a,Cistertian abbey are dis* 
charged of tithes'’, whilst in the manurance of the owner, al¬ 
though such lands were under lease for years (8) at the time 
of thedtesolution of the abbey ; for the privilege, though per¬ 
sonal, existed* at the time of the dissOluttoti/tbough not in 
esse, yet in right;* and the Reversioners were intitled to the 
discharge, as soon as the lands reverted into their bvvn hands. 

It isrto be observed', that the lands belonging to those ab¬ 
beys which came to the crown by stat. 27 H. 8. c. 28. (that 
is, the lesser abbeys,) are not intitled to these exemptions^al- 
though such lands were discharged in the hands of the relit 
gious houses; for that statute docs not contain any clause si** 
milart,p the 21st section of 31 H. 8. c. 13. 

Tr^Tosset v. Francklin, T. Raym. 225. and Star v. Ellyot, 
Free#*. 299. it was hqlden, that lands formerly pkrcel of the 
possession of the prior of St John of Jerusalem, and which 
came to the crown by 32 H. 8. c. 24., were discharged from 
payment of tithes. :■ ' ' 

Having enumerated the several discharges from tithe, which 
were enioyed by religious persons at the common law and 
before the dissolution of monasteries, and by laymen, as de¬ 
rivatives from those religious persons since that period, it re¬ 
mains only to add a few observations relative to the exemp¬ 
tions from tithes, which might be claimed by layman at the 
common law; fuid these were two-only—1st by composi¬ 
tion real; and 2d > ^by prescription de modo decimaudi; for it i« 
clearly established 1 , tnat by the common law a layman cannqt- 
prescribe in a non decimando (9), or set up as a defence to a 
claim of tithe, the mere non-payment of tithe from time im- 

L 

^ Cowley t. Keys, Scacc. 17*88.4 Gwra. r See Clayt. 41. pi. 70. Hob*,307- Cro. 

1308. per Eyre, C. B. recognising Jae. ix>7. Cro. Car. Sir W. 

Porter v. Bathurst, Cro., Jae. 559- Jones, 3, 

a Roll.Rep. 148. Palm. in. Pyer, s Breary v.Manby, 3 Wood’lDer. 43, 

277. b, Si C. in tnarg. 3 Bum’s, Ecc. Li 438. 3 G»i», 904. 


(8) Or far-life, or in tail, per cur. in Wilson v. Redman, Hardr. 
190 „ Hfett v. Meads, Trin. T. 1799. Excheq. 4 Gwin. 1515, Id. 

(9) Nei ther can a. hundred or a county prescribe In a non deci-. 

mauds, for'til thing that is inks nature de jure tithable; but of 
things whichinlheir nature are not tithable de jure, a hundred, nr 
Bounty maywrelbrib^ in* a non decimando; because in such, hv&k 
they are without a custom to the contrary, and they do 

but insist on their ancient right, and that the cuatom hath not pre¬ 
vailed againitit. jfikks v, YKoodson, Ld. Kaym. 

$. C. ’ +■ ; y Y'* * 1 

voi, 11. f K N 
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memorial, whether the party claiming the tithe be lay impro¬ 
priator*, or ecclesiastical rector, and whether the nonipay- 
tn'ent extend to ajl, or a portion® only of the tithes. 

And this, says Hobart, is in favorem ecclesiee, lest layipen 
should spoil the church. But there is a distinction between 
a prescription in non decirnando, and a claim of all or a por¬ 
tion'd? tithes, supported by evidence of actual enjoyment or 
the pernancy of tithes, The former is, as before remarked, 
unlawful, and cannot be'maintained. Nor can any presump¬ 
tion be admitted to support it. The title to the latter is not 
unlawful, and long possession is evidence of it. Hence, 
Where there has been an actual pernancy of all* or a portion* 
of tithes, by lay hands under conveyances as lay property for 
a long period of time, 8’court of equity will not interpose in 
favour of the rector, &c. to disturb such possession • (Which 
might have a lawful commencement), by calling on the de¬ 
fendants to shew a lawful commencement. 

i „ The king is not by virtue of his prerogative discharged of 
tithes for the ancient demesnes of the crown, but he is capa¬ 
ble of a discharge de nondecimando by prescription; because 
% is persona mixta , as well as a bishop. But if the king 
alien any of his kinds so discharged, his patentee shall pay 
tithe*; and, from the time of such alienation, the prescription 
is destroyed for ever, although the same should afterwards 
come into the king’s hands again by escheat or otherwise*. 

Composition real.]—A. composition real, according to Gib¬ 
son*, #j, “ where the incumbent, together with the patron and 
brdinartf, make agreement by deed executed under their hands 
, a»d seals, that certain lands shall be discharged from the pay- 
;meat, of tithes in specie, in consideration of a recompense to 
the incumbent, either in money or in lands, to him and his 
successors for ever, or in spine other thing for their benefit 
arfd advantage.V So Sir Simon Degge* observes, “ That 
j which we call a real composition is where the present iheum- 

Jl itarg. ef-Bnry St. Edmund's v. j Scott v Ayrey, T. If) G.a, Scare. 
ti , Eyarn* Con, K*p, 643. 2 Own. 757. strut v. linker, a Vtg.jutt. 625 . 

S. C. Jennings v'. Lcttis, 0 Gwtn. z Hotlv.im v. Forster, 3 Gvrm, 8t>9. 

! S. “P. a Compost r. -■ , Hard, 315 . 

\tyuNagl* wv Gdtrardtr, It. 36 6. 3. b Gibson’*Codoxvlit. sobers. f.JOH. 

Scacc. A 1443.(10). In notis, ed. J713., ., S^c atai^SirW. 

»>Pduabaw v. Rotherham, L. I. II. Jones,.aCS, * 

Match 14 , 1759. Henley, Lord c Deggiy pt. 3. t, 3©. 

& .fttejicr, 3 GWm. tl7S, Edwards v. *'l-.* * 

Ld. Vernon, 23 Feb- 17 S 1 « Scacc. . % ,\ s ( 

" * '' r • ; - 
- ** i* " ‘is,'* . j. 1 ,/ v ^ > «s ,s 

(10) But see the remarks of LA Loughborough, C. on this 
»h Xtoee ly'Calland, 3 Vee. jun. 186 . . 



bent of any church, together wU.lt the patron and ordinary,-cl6 
agree, under their hands and seals, or by tine in the king’s 
courts,, that such lands shall bo freed and discharged of pay¬ 
ment of all manner of tithe for ever, paying some annual 
payment, or doing some other thing to the ease, profit, or ad¬ 
vantage of the parson or vicar, to whom the tithes did be¬ 
long.” 

£rom the preceding definitions, it appears that there must 
be the following requisites to constitute a real composition: 
I. That the tithe be discharged; 2.,That a composition be 
given in lieu of such discharge; 3. That the composition 
must be made with the consent of the patron and ordinary,; 
4. To these it may be added, that a composition must have 
been made before the stat. 13 Eliz. c. 10.; for, by thp third 
section of that statute, “ masters and fellows of colleges, 
deapp and chapters, masters of hospitals, parsons, vicare, br¬ 
other persons having ecclesiastical living or tithe, are restrain¬ 
ed from making any conveyance of the same, other than by 
lease for 21 years, or three lives, from the time when such 
lease shall be made, and reserving thereupon the accustomed 
3 'early rent.” And it has been liolden*, that'a decree in 
equity, confirming an agreement for the acceptance of land, 
in lieu of tithe made since the stat. 13 Eliz. c. 10. is not bind¬ 
ing on a succeeding incumbent, although such agreement wafc 
sanctioned by the concurrence of all the parties, and although 
it had been acquiesced under for 130 years. 


The best evidence of an agreement for a real composition 
is the production of the deed whereby it was createdwhere 
the deed cannot be produced, some evidence must begiVeh 
referring to the deed, or shewing that it once existed, inde¬ 
pendently of mere usage; for if it were otherwise the church 
would be fifrauded, and every bad modus turned iuto a good 
composition*. 


bth Section of Stat. 2 <§* 3 Ed. 6.—By the oth section it is 
enacted, ** that , if barren heath or waste ground, (other than, 
such as is discharged from the payment of tithes, by act of 
parliament) which has laid barren and paid no tithes, by■ na¬ 
tion of the same barrenness, be improved and converted into 
arable ground or meadow, it shall, after the end of seven yeais 
next after such improvements, pay tithe of porn and hay 
•'JiWwihg upon the same.” ’ : . 




■» t 


4 Jones v. Snow, T. a*» G. 3. Scacc. ‘ sio. Si P. 7 Bro. P. O, 34 /Twndtni% 
3 Gwm. 1199 . See »l»n Cartwright v. " «4. S. 0.1). P- 
. Colton, E, X.lSltb.a*,* H - Wood’s e Heathqjtr v. iVlainwaring, S Bro. 
l>. fctf. Att. G. V..CuolwlejyAnib. 'Ch. C C17- 

; . t v * . * . „ a 
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But f if any such barren waste or heath ground, has been, 
charged with the payment of any tithes, and the same be 
improved or converted into arable ground or meadoi|, the 
owner shall, during the seven years next following after the 
improvement* rpay such kind of tithes as was paid for the same 
before the improvement. ' * 

Barren Heath or Waste Ground,']—Barren ground* is un¬ 
derstood, by the opinion and judgment of the common law, 
to be ground whereof no profit arises or grows; but ground 
which has been stubbed, and afterwards bears corn or grass, 
is not barren. By waste ground is understood such ground 
as no man challenges as his own, or no man can tell to whom 
it certainly belongs, and which lies unenclosed and unbounded 
with hedge and.ditch; but the ground which is enclosed and 
hedged and ditched in, and the land known, is not waste 
ground. By heath grotmd is to be understood, ground which 
is dispersed and lies as common. 

This fifth clause was designed for the advancement of 
tillage, ahd consequently, although the land yield some 
fruit, yet if it be barren land, quoad agriculturam , it is within 
this statute \ On the other hand, if the land be not sudpte 
watura sterills , but is capable of producing a crop of corn, 
without extraordinary expense in the tillage, it is not pro¬ 
tected by the statute. Such lauds only are within this 
clause, as, over and above tht* necessary expense of enclosing 
and clearing, require also expense in manuring before they 
can be made proper for agriculture (11). 1 

In a case where it appeared 1 that the land had been marsh 
and sapdy land, and covered with saltwater, that from time 
immemorial no grass had been known to grow thereon, and no 
profit had been made of it, until the tenant, at a great expense, 
by the erection of banks and sea-walls, prevj^ted the sea 
from overflowing the land, and thereby was enabled to con¬ 
vert it into arable land, which produced corn: it was lioldcn, 
that this land was not protected by the statute; Coke, C. J., 

f*. 6 . " It a Inst. 656 . 

g Per Curiam, I)yi*r, 170 . b iii mnrg. i Witt y. Burk, 3 Bulat. l65. 1 Roll. 

Sp^ Wftiuick v, Colli uk, post, laoti. Rep. 354 . S. C. v . 

' (11) Bai^en ground is such ground .as will not bear corn, 9 f itself* 
v<cry ; great cost in the extraordinary manuring of it, ( Agreed 
pef cur. $ Bqlst. 166 . Barren enclosed, within the.meaning of the 
stat.fidvy. 0- must be such land as is barrea ^itojefte naiurft and 
Hol land upop,which wood or the.like grew beipre, whichisaiVer- 
waird s'burnt, ahd the land converted into • tillage. Per PoweJ^ d. 
Lord Ray in. 091. See also Horner v. Bonner, 6 Mod. .06. 
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Dodderidge, and Haughton, Js. observing, that land was not 
barren which could bear corn without cost, as this did, and 
therefore tithes ought to be paid for it; and that the circum¬ 
stance of thq party having*been at great costs in raising a 
mound to make this good land, by the exclusion of the sea, 
would not alter tlfe case (12). 

Land, the tithe of which was demanded k , was part of a 
common adjoining to the town of Caermarthen, belonging to 
the burgesses, formerly lying open, and depastured by cattle 
and geese, which in the year l?8.) was enclosed and converted 
into tillage. One end of it was wet, and there was a conside¬ 
rable expense incurred in draining, as well as in (inclosing. 
In the spring of 1785 it was partly sowed with oats, and 
without any manure produced a valuable crop. It was holden 
that this land was not protected by the statute, not being 
autipte naturd steritis , and consequently should pay tithe im¬ 
mediately : Eyre t C'. 8. observing, that enclosure was essen¬ 
tial, in some situations, to the enjoyment in severally, with¬ 
out being essential to the fertility. Draining might lie a great 
improvement, might render land more productive, which 
would be of itself productive without draining. It was not, 
therefore, because a great expense was incurred by enclosing 
arid draining land without more, that such land should he 
protected by the statute. If land will bear a crop of corn 
without expense in tillage, this circumstance is decisive that 
the land is not sudpta naluru slcrilis. 

The land in question was u hollow parcel of ground, sur- 

\ 

k Jones v. Le David, H. 3lO.l Shut. {Eyrc’i iMSS.] * (twin. Uli8. “ 


(12) This ease is alluded to by Lord Ilardwieke, C. in Stock- 
well v. Terry, l Vest. 117. “ There is an expense in gaining land 

from the sea, yet the seven years are not allowed,* though overflown 
time out of mind, because the benefit is lasting; hut if an addi¬ 
tional expense is mcessary to make it produce the first crop, seven 
years shall be allowed.” * . . 

“ As to the case of land newly gained from the sea, if that deter¬ 
mination can be supported at all, it must be by other reasons than 
those assigned in the book. If such laud is not protected, it must 
be because it is not within the description in the statute ; because 
it is neither barren, nor waste, nor heath ground, but from the mo¬ 
ment of its existence as land, is fertile, enclosed, and capable of 
tillage,' and therefore of a description which the statute chjmdt 
atfach uHdhi” Per $5yre; C., II. in Jones V. Le David, 4 G>viti, 

ihab. ft' ' ' 04 ’ ■' v! ' 


* See Shcringtou r. FlctrooJ, 6ro.'Elis. *75 
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i&uridecl by banks 1 ; the uneven or bartky part was of little of 
no value, and produced bristrs Only, the flat pert Avas bo|gy, 
wCt, and deep, so that cattle could not godipon it without 
danger ©f being lost*; when it was drained, and ploughed 
and sown, the same could not be harrowed by horses or cat¬ 
tle, but the occupier was obliged to employ men to barrow; 
the uneven or banky part was not capable of being ploughed 
without its being first dug; the crops produced duriug the 
years for whieh the plaintiff claimed tithe were so bad, aud 
the profits arising from the cultivation had fallen so luucji 
abort of the money expended, that it would not he possible 
for the defendant to be reimbursed for the same in twenty 
years. Ht/re, 13., sitting for the chancellor, held that this was 
protected by the statute. . ■. 

In a case where‘it appeared, that on ancient warren and 
sheep-walk of 107 acres, in which were some furzes, had 
been ploughed and denshired, and produced a crop of the 
value of 240/. m ; it was hokien, that the land was not suapte 
nhtura barren, but profitable land. 

See the like determination as to a common field for sheep, 
&C* which had been overrun with brushwood, briars, and 
other weeds 

So where a wood had been stubbed and grubbed up°, and 
made fit for the plough, and employed to the purposes of 
arable land, it was holden, that it should pay tithe presently, 
for wpod ground is terra fertilis et fcecunda. 

^borule of law for determining what is barren ground, is, 
whether the land is of such a nature as to require an extra- 
ordinari/ expence in manuring or tilling, to bring it into a 
proper state of cultivation 1 *, and not whether it is or is not in 
its own nature so fei tile as after being ploughed and sown 
to produce of itself, without manuring or tillage, a crop 
worth more than the expeucc of ploughing, sowing, and 


Of the Versons to xchotn Tithes'are due. 

Prima facie all tithes not appropriated belong to and are 
* dherto the rector of the church of that parish wherein they 

v.La«nV»*n Hi. 4 <Swtn. 1594. © Rea, H^y^RC. G^R. otliyt. § 5 . 6 .Sea 
mWoMnciHijjli’V. Afiinn, per Dolbcn also^-Rnntx. 159. An©n. Fre^in. 334 . 

.1* 1693 . Boll. P. lf)l. p Woririefe v. CoTlirts, *1VTau1fe & Sel- 

n Stockweli v. Terry, 1 Vez- 115. wyn, 349. Ld. Sefeeft v‘.‘ Powell, 

«j Taunt 297. S. P. 
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.arise* But*, the parson of one parish may claim by prescrip¬ 
tion a portion (13) of tithes in the parish of another 1 ;, » 

Extra-parochial tithes belong to the king q , who is a 
'mixed person', and capable of tithes at the common law in 
pernancy*. 

Antecedently to the statutes for the dissolution of monasc 
teries, spiritual persons only, or a mixed person, had capa¬ 
city to take tithes; mere laymen were incapable of them*, 
except in special cases, as in the case of Pigot v. Heron 0 , 
Cro. Eliz. 599. 785. cited in 2 Rep, 45. a. where it was ad¬ 
judged, that a lay person, owner of a manor, might prescribe 
that he and all those whose estate he had in the manor of 
Dale, in Dale, from time whereof, &c. bad paid to the parson 
of Dale, for the time being, a certain pension, yearly, for 
maintenance of divine service there, in satisfaction of all tithes 
witljin the same manor, and further prescribe in a <|uc 
estate in respect of such pension, for,all the tithes within the 
manor. 

Since the statutes for the dissolution of monasteries*, the 
tithes which were appropriated to the monasteries so dissolved, 
are become lay fee, and laymen are capable of them in per¬ 
nancy, not qua laymen, but as the derivatives of the ecclesias¬ 
tical persons to whom they formerly belonged. 

As laymen were incapable of having any tithes until the 
dissolution of the monasteries, there cannot be any ancient, 
descent with respect to tithes : 

A rectory in Kent y , formerly belonging to one of the dis¬ 
solved monasteries,, having been granted, by Henry VllEMo a 
layman, to be holden in fee by knight’s service in capite; it 
was adjudged, that although the lands were descendible ac- 


p 14 II . 4. 17-8.44 Ass. pi. as. 1 Rol. 
Abr. 657 . 

q 22 Ass. pi 75 . 3 lust. G 47 . 1 Roll. 

Abr. 637 . 
v 10 II. 7 . I 8 .a. 

s a Rep. 44- a. Cro Eli*. 512. per cur. 


in Banister v. Wright, Sty. Rep. 
137- 

t Adm. in Doer. Landaff, 2 N. R. 5o8 
u >1. 39 & 40 Eliz. B. R. 
x Cro. Eliz. 512. 

y Doc d. Lushington v. Bp. o ( Landsiflf 
and others, 3 N, R. 491. 


(13) Portions are the remains of those arbitrary consecrationa bf 
tithes which took place before the settlement of the parochial right 
of tithes. The precise time at which the parochial right of tithes 
Was settled cannot be ascertained; according to Sir Simon Qeggc, 
it wa6 fe&ttlfcd by a perpetual constitution early in the thirteenth 
■ century. . . . ' ‘‘ 
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^r<}‘mg to the cuato^of.gswelkiftd, yet the tithes must *d<*- 

sqend tq the eldest son, according to the rules of. descent at 

Ihe-common law, k . . . . ,. nt . 

- « 

A parsorr (Shall nofc<pay tithe for his glebe to the vicar; for 
ecclesig decjunas solvere ecclesiae non debet*. But if the par- 
sob lets his glebe for years’, reserving a tent, the lessee 
shall pay him tithes. 

, A rector is of common right'entitled to all kind of tithes, 
the vicar can claim against the rector, by endowment only; 
or prescription and usage, as evidence of endowment. 

Where there is not any written endowment 1 *, and the vicar 
has been in the perception of all the small tithes, the court 
will presume him entitled to all small tithes of modem 
htrod action. 


fUj whoyi a{td against whom an Action on the Statute may he 
, ■ brought. 

4 ' 

This action may be brought by the rector*, or by one or 
more 4 farmers of the rectory. 

If the rector be entitled to two parts, and the vicar to a 
third part of the "tithe, and the parson and vicar, by several 
leases,-demise their respective shares to a third' person, such 
lessee may maintain an action for not setting forth all the 
tithes*. 

right to tithes accrues immediately on the severance, 
consequently this action must be brought by the person enti¬ 
tled* to the tithes at the time of severance: 

Hence, where A. executed a lease of tithes to B. on a day 
subsequent to their severance, but before the tithes,ware 
carried away by the occupiers of the land, it was adjudged 
that B. could not maintain an action on this statute f . 

The action can be brought by the party grieved only; 
hence where this action was brought by the plaintiff for him¬ 
self queen,, judgment was arrested*; 

A'znani being possessed of a lease of tithes in right'of his 

s z Br<U»fehiT. : *Mvrt 4 oB, Cro. EUt. 479. d Kenty. Peukeyon,Cr0.Jaa.7Q., 

See also Cyo. ERfV 578 .' c Cl»^mpenjj»a v,..H\U, Velv»; 63 . Cro. » 

» Owen, 39. • 1 ; '• . .. : V, ' ' Jac.68,; . ... 

b Payne r. T.‘ 28 G. 3." £ W^burd v. Tuck,) Boa. &Piil, 458*7 f 

Scaee/.aXWni’. \ 4 g Johns v. , Caine, Moor,. 9 ikCs*< 

t Uay v. Pcckkell^-Si^dr, 015 / ‘ Elj*. ,, , t 



wife,-a* executrix, to her former husband*, grants *f all ftft 
right, title, and interest” in the aforesaid tithes ‘to A* B.; 
it was holdcn that the grant was good, and that'A. B. m'ight 
maintain an,action on this statute for -hot setting out tithes. 

'If executrix of lessee for yeans of a rectory take husband) 
the husband and wife may join in an action on this statute*. 

As the action on this statute is a person#! action, tenants 
in common of tithe ought to join as plaintiffs k ; and if they 
do not join, advantage may be taken of it by plea in' abate- 
jnent, but not in arrest of judgment 1 . 

This action rimy he maintained by executors*, for it is 
within the eijuity of the statute of the 4th Edw. 3. Which 
gives to the executor an action of trespass de bonis testatoris ; 
but will not lie against executors. 

Generally" the person entitled to the nine parts at the 
time of severance, ought to set forth the tithe, and if ha 
fails in, so doing, the owner of the tithe may sue him, al¬ 
though his interest in the land be determined before the 
tithes were carried away, provided he remain owner of the 
corn. 

If there be two joint-tenants 0 , and one only enter and oc¬ 
cupy, this action is maintainable against the joint-tenant, who 
occupied aloue. ' ,,. t% 

So if there be two tenants in common p , and one of them 
sets out his tithe, and the other carries it all away, the action 
shall be brought agaiust that tenant in common alone who 
carried the whole tithe away. , 

If a person buy corn, standing, of the proprietor of a rec¬ 
tory*, lie must pay tithe, unless he has special words in the 
contract to discharge him from payment of tithe; and the 
carrying away such corn, without setting out the tithe, will 
render him liable to an action on this statute. 


Of the Declaration. < 

It is not necessary for the plaintiff to set forth his title spe¬ 
cially,, because it is but inducement, to the action; it is suflr* 

h Arnold v. Bidgood, Cro Jac. 318. ni iVIr. . 1 . Moreton’s case, 1 Ventr. 30. 
recognized by De Grey, C. J. in I Sidf. 4 U 7-2 K**b. 508., S/C. i Sidr. 
Thrustoht vi Coppilir, a VVils. -ijs. 89. but ace l Vernon, tie. * r 

i Beadles sort’wife ti Sherman, Cro. a Kipping v. Swayu, Cro. Jac. 331 
Eliz. 6 l 3 . judgment affirmed oh ez-., o Cole v. Wilke*, Unit. 12 J. > • '• 
iw'» •' * [ p, Gerard’s case, citeil and aaid to hare 

k Grseiiwood’* coSe, Clayt. 28. < 1 been adjudged, 4 > «*t. 122 , ,‘t 

i Cole v. Banbury, t Sidf. 49. Be# alsa q Moyle v, Ewer, 0»o. Jac. 361. 
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cientior him to allege generally, that he is lector, proprie¬ 
tor, or farmer, without Viewing by what title'; for this is a 
personal action, grounded merely upon a contempt against 
the statute, in not setting forth the tithes, and not for the 
recovery of the tithes, although the title to the tithes may 
come in question. 

In an action by two fanners upon this statute, who claim¬ 
ed under a lease from a patentee for life of the king, an excep¬ 
tion was taken, because they did not shew the patent*, but 
the objection was overruled; 1st, because the letters patent 
did not belong to the plaintiffs; 2dly, because the plaintiffs 
did not demand the tithes themselves, but damages for a tort; 
and the title shewn in the declaration is only conveyance to 
the action. 

Plaintiff declared*, that he was rector of A., and entitled to 
the tithes of certain lands, in the parish of A., and the tithes 
of certain lands in the parish of B., without shew ing how he 
became entitled to the tithes of lands out of his parish ; after 
verdict, this was holdcn sufficient. 

So where plaintiff declared", that he was rector of D. and 
S., and that defendant, being occupier of lands in I). and S. 
carried off the com untithed, without shewing which part 
of the lands lay in I), and which in S. After verdict for 
plaintiff, on motion in arrest of judgment, the declaration was 
holdeh -sufficient, for this action is in the nature of a trespass 
founded in a tort. 

Sp if the plaintiff declare*, that he was seised in fee of a 
pSHion of tithes of corn growing upon such a grange, this 
will be sufficient. 

Neither is it necessary to specify the kinds of grain y , or by 
whom sown, or the number of loads of com* or hay carried 
away. 

It is sufficient for the plaintiff to state in his declaration 
the single value of the tithes*, without adding the treble 
value; and where the treble value is set forth, a mistake in 
computing it will not vitiate. 

Where the severance was alleged to have been before the 
sowing.*, and exception taken on this ground, after verdict it 

1 ■ ' r i < 

r Babington v. Matthews, Bulat. 8*38. x Sanders v, Sand ford, . Cro. Jac. 437 . 

I Brownl. ® 6 , 7 . Moyle v. Ewer, Cro. y Bedell and Wife v. Sherman, aln»t. 

Jsc. 962 . Chaua pernon v. HiJI, Yelv. 650.13 Rep. 47 . S.C. . . < , 

63. S. P. a 1 BrownI. 71 • ' < ■>,' 

s Pagg and Kent r.Pcnkevon, Exfch. a .Coke v. Smith, H, 7 Car..!, B- B- 

Chr. Gro.Jac. 70 . b Pellet t v. Hen worth, jpegge, 

t Phillips v. Kettle, 4ihrd. 173 . 6th ed. 

u Fellows v.Kingflpn, 9 JLev. I. * 
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was disallowed, because the allegation of the sowing w$s 
superfluous, and so aided by verdict. 

Regularly, the declaration, pursuing the words of the 
• statute, ought to allege, that the defendant is suhditus domini 
regis ; hut to allege defendant to be cccnpator terra:, has 
been holden to be equivalent, for that implies that he is sub- 
dittos 0 . ^ 

It is not necessary for the plaintiff to* set forth the title 
of the defendant* 1 ; alleging generally, that he was occupier, 
without shewing how or what interest he had, will be suffi¬ 
cient. • 


Pleadings . 

Nil fUbet is the general issue usually pleaded to this ac¬ 
tion 8 , but it has been holden, that not guilty f is also a good 
plea. ' 

A discharge a real composition must be pleaded spe¬ 
cially'’. ‘ 

Plea that the plaintiff sowed the corn, and sold it to the 
defendant, is not a good plea, because such sale will not ex¬ 
cuse the payment of tithes' 1 . 

The statute oflimitations (21 Jftc. 1. c. 16 .) cannot be plead¬ 
ed to this action 1 , for that statute, s. 3., is couiiued to actions 
of debt grounded upon a lending or contract, without speci¬ 
alty, and to debt for arrears of rent. But by stat. 53 Geo. 3. 
c. 127 . s. ii. “ No action shall be brought for the recovery 
of any penalty for the not setting out tithes, nor any suitliftJti- 
tuted in any Court of Equity, or in any Ecclesiastical Court, 
to recover the value of any tithes, unless such action shall be 
brought or such suit commenced within six years from the 
time when such titbit became due.” 


Evidence. 

Long possession, acquiesced in by the defendant*, is primd 
facie evidence of the rector’s title against defendant, and su- 

c Phillips v. Kettle, Hardr. 1/3. li Moyle v. Ewer, 2 Bulst. 133. (Vo. 

d March, 61. pi. 4ffc Jac. nffl.S. C. 

«* PavrtM'y v. isted, Hob. SI 8." i Talory v. Jackson, Cro. Car, 513. re- 

f Johns v. Car he, Cro. Eliz. 621. 2 cognised iaCochranv.Welby, lftlod. 
Inst.631. S- P. Worlley v. Hoping- 246. 

hath, Cro. 1 £Uz. Champernou r. 1c Clay t. 48. pi. 83. See also Chapman 

ft ill. Moor, #14’. v. Beaid, T. 27 O. 3- Scucc. 4 ft win. 

g I l.«r. 185. f 1432. and ti^rris r. Adge, Seac^.T. 

9 W.3 .9 Gwm. 560. 
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persed<?s the necessity of proving institution,, induction, o* 
reading thirty-nine articles (i4). 

• ; The plaintiff declared as farmer of the rectory of Fristbn, 
ip Sussex®, and proved himself lessee of J. S., who was 
lessee to the dean and chapter of Chichester, to whom the 
rectory belonged, and produced the lease from J. S., but did 
not produce the -tease from the dean and chapter to J. S.; 
however, upon peoving that he received tithe of others, as 
fanner, it was holden sufficient. 

So where the plaintiff®, being farmer under the dean and 
chapter of Canterbury, proved that he had received tithes 
for some years as such, it was holden sufficient, without 
producing any lease. 

The plaintiff declared on a lease made to him for six 
years by the parson 0 , if the parson should so Jong live and 
continue parson there. The jury found the lease for six years, 
if the parson should so long live, but the words “ if he con- 
tmued J pars'<fij M were not in the lease. The variance was 
holden to be immaterial, 1st, for the additional words in the 
declaration, “ if he should .so long continue parson” are only 
what the law implies; 2dly, because the lease is not the 
ground of the action, nor is the declaration founded upon the 
lease, but upon the carrying-away the tithes. 

Tho' declaration stated p , that “the tithes of turnips were 
yielded dnd paid , and were of right due and payable within 
forty years next before the making the slat. Edw. 6.” The 

TO S«&\wm v. liuAAy, Unll. "N. P. 1 SB. o WWelcr*. Hey don, Cro. Jar. 338. 

per lYmbtrlon, C, J. Sussex A.ss. j> Haliewell v. Trappes, East. T. JSoO. 

‘f 6 Sa. 9 Bos. & Pul. N. 11 . 173 . 

n Hartvulge v. Gibbs, Bull. N.I*. jss. 


(14) “ In penal actions on stat. 2 & 3 Ed. 6. it has always been 
holden sufficient proof against the defendant, that the party suing 
is in the act of receiving the tithes from defendant.” Per Lord. 
Kenyon,-C. J.- in Radford q* t. v. M*Intosli, 3 T. R. 632. where it 
was holden, that in an action for penalties on the statute, laying a tax 
on post horses, brought by the farmer of the tax, it is not necessary 
for the plaintiff to give in evidence his appointment by the lords 
commissioners of the treasury, or the commissioners of the stamp 
duties authorized by them. Proof that the defendant has account¬ 
ed with him, as farmer, for the duties, is* sufficient. A lay iinpro- 
prjat*?, j» entitled to all. the favourable presumptions to which a* 
rector entitled, both With respect to time and exemptions, Opd, 
consequently, if lie prove himself impropriator, it,wilt be.sufficient,” 
without proving the receipt of titbetT-within time of .memory* 
'Whieldon v. IWrVey, H, *G. 2. Scare. 3 Gwm. <)51. 
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.second count contained a similar averment, as to the tithes of 
potatoes. After verdict for the plaintiff, it was moved to set 
it aside, on the ground that the averments were not, and 
could not, be proved, inasmuch as turnips and potatoes were 
not cultivated before the statute of Edw. 6. But the court 
said,, that the true construction of the stat. Edw. (i. was, that 
if the lands charged were subject; to the payment of tithe 
within the period mentioned in the statute, that was sufficient 
to prove the allegation in declarations of this kind, aiul to sup¬ 
port the plaintiff's action; that if it were clear that nothing 
out wheat had ever been sown upon this land, still that would 
not preclude the tithe of other tithable produce from being 
take n, and that as no evidence had been offered at the trial 
to prove that turnips ami potatoes were not cultivated pre* 
viously to the stat. Edw. 6. they could make no such pre¬ 
sumption against the justice of the case, even though such a 
fact might be asserted by persons who had written upon the 
subject. They added, that whatever Plight be the case with 
respect to potatoes, their own information led th$pi to believe 
that turnips were in cultivation, in this country, before the 
stat. of Edw. (i. 

The defendant, upon the general issue, may prove* 1 , that 
he duly set forth his tithes, but if lie afterwards carried them 
away, such defence will not avail him; so if he sell his corn 
piivately to another, and after selling it in that manger, cuts- 
and carries it away, the action lies against the first owner; 
the same law is r , where the owner of the land privately 
sells his corn to another, who privately cuts and carries it 
away. >> 

Defendant, under the general issue of nil debet*, may give 
in evidence a modus, or customary payment, and thereby de¬ 
feat the plaintiff ’s action. 

The rankness of a modus is a question of fact, and not of 
law, and can be determined by a jury only*. 

If two farmers of tithe sue, and the defendant pleads nil 
debet, and upon trial proves an agreement with one $>f them 
only, this shall bind his companion 0 . 

Verdict. 

If the verdict be given for the plaintiff *, it is incumbent Op 

, * 

% l Brown). 84 . Stfact. 3 Gwrrt. 1059 . TweifyW' 

r atpsi.iMy.t yVdby, H. soG. a. $c»c«, 3 QVta. * 

b Charry v. Garland, Dorset Lent Asa. 11,9a. , r - 

l^cormn Want,CB.sCiwai. Q3l. n Moor, 915. '*■»> 

t Bedford t, Saritblll, Ml 16 CiT ?. x Uegge) 6tti ed. 404, ^ < 
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the jury to find how much of tite debt demanded by the de¬ 
claration is due to th& plaintiff’, which is to be done by tre¬ 
bling the value of the tithe subtracted. 

The plaintiff shall recover according to the verdict*; 
hence, where, in the statement of the treble value of the 
tithe, there was error in the calculation, and the plaintiff de¬ 
manded less than he was entitled to; on motion in arrest of 
judgment alter verdict, an exception was taken, on the ground 
that the plaintiff, having demanded less than was due, ought 
to have acknowledged satisfaction for the residue; hut the 
court overruled the objection, observing that the demand in 
this case was not for any sum certain, as in an action grounded 
on a specialty, but only for so much as should be given by the 
juiy, the plaintiff’ being entitled to recover,, not according to 
his demand, but according to the verdict. 

It \tfas found by a special verdict*, that the abbot of A. 
was seised in fee of certain land, and that he and his prede¬ 
cessors field the land discharged of tithe, and that lie bad 
granted the land to All Souls College; it was holdon. that 
the prescription was personal to the ahbol, and did not run 
with the land, and that it could not be intended to bo a dis¬ 
charge by a real composition, it not being so ple aded, nor 
found by the jury to be so. 

In an action on this statute against several defendants, 
upon nil .debent pleaded, the jury found for the plaintiff * 
against one'defendant only, and as to the others nil debent; 
upon motion in arrest of judgment, because it was an action 
of'.debt founded on a contract which is entire, the court held, 
that the action was founded on a tort, and not on a contract; 
nut guilty would have been a good plea, and therefore a ver¬ 
dict may be given against one of the defendants, and for the 
others, us iu actions upon torts. 

All action oil this statute, being brought by the party 
grieved for the purpose of trying a right, and being more be¬ 
neficial to the defendant., than to be carried into the spiritual 
court, is not considered as a penal action brought by .a com¬ 
mon informer. Consequently, a new trial will be granted, 
wjjjpro it is dear that the verdict has been giveir for the defen¬ 
dant against the weight of evidence b ; although, in penal ac- 


y Pnntiertoh v.Slu ‘1 ton, Cro. Jae. 49a. 

/K«t*Jt.54 S.C. 

3 Bulls v. Atkinson, J Lev. 185. 
a Bastard r. Haiicodt, Curtli. 
rogaised in Hardynu* v. Whitaker, 


B. R. M. 34 G, 3. cited in a'note to 
Barnard v, Goatling, 3 Bast, 67O. 
b H<*llov'ayr.Hewctt,Tiiu. 13G.B.OU1 
MSS’. Bent. M W, p. 33;), W feilpefe 
v. Fowl II, 6 Taunt. 407. S4\ . 
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tions, the courts will not permit a verdict to be disturbed on 
this ground 6 . 

Costs. 

As to the costs, see the remarks on the second section, 
ante, p. 1198. and post, under tit. Judgment. 

Judgment. 

This being an action for the recovery of a treble value of 
the tithes, in a case where the single value was not recove¬ 
rable at common law, did not fall within the slat, of Glou¬ 
cester (15)’, the plaintiff, therefore, was uol intitled to reco¬ 
ver costs under that statute; consequently the judgment for¬ 
merly was only for the debt 4 found by the jury;'and if the 
jury upon the trial had given costs and damages, it was in¬ 
cumbent on the plaintiff to enter a remittitur, and take judg¬ 
ment for the debt only e ; but an alteration has been made iu 
this respect by stat. 8 & 9 W. 3. c. 11. which see ante, 
p. 1198. 

Tf judgment be for the plaintiff by nil dicit , non sum in for - 
mu tux, or upon demurrer f , the judgment may be entered for 
the whole debt demanded by the declaration. 

So if the issue be on a collateral matter*, as on the custom 
of tithing or discharge by statute 1 *, which is found against 
the defendant, and the defendant hath not taken the value by 
protestation, he shall pay the value expressed by the plaintiff 
in his declaration; for by the collateral matter pleaded in bar, 
the declaration is confessed in the whole. 

If the action be brought against two or more defendants 1 , 
and a verdict is given against one or'two only of the defend¬ 
ants, plaintiff is intitled to judgment against those, although 
there be a verdict for the other defendants. 

It is expressly provided, that the statute of jeofails, Id and 
17 Car. 2. c. 8., shall extend to this action. 

e Brook q. t. v. Middleton, io Eaist, f Dcgge, 404 . 

u68 ■ g Cuslerdam's case, cited in Yelr. 137 - 

ft Co. Ent. 163 . a. 2 d ed. ii Bowles v. Broudhead, .4 Icy 11 , 8 ®’ 

q See liagg v. Penkev«n». Cro. Jac. 70 . i Style®, .‘J17, aia. See also ante, wrv 

where this mode a us adopted. der Verdict. 


(I.?), “Where a statute gives damages by creation, there the 

E luintiff shall recover uo costs; the reason h, because damages 
eing given out of course, and where t!v* common law* does not 
give them, and the statute being therefore iulroduetive of a new 
law, the plaintiff shall recover what the statute appoints him to re¬ 
cover. and no more.”*. Arc. Haidu. 
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CIIAP, XXXfX. 


TRESPASS. 


I. In what Cases an Action of Trespass may be 

maintained. 

II. Where Trespass cannot be maintained. 

It I. Of the Declaration. 

1 V. Of the Pleadings: 

I, Of the General Issue , and what may he given in 
■ *• • Evidence under it. 

8. Accord and Satisfaction. 

3. The .Common Bar, or Liberum Tenementum. 

4. Estoppel 
v 5. JLicence 
'^^''PfOCCSS. 


f*W§ht of Way. 

:S. Tender of Amends. 
V. Costs. 


I. In what Cases an Action of Trespass may be main «* 

tained. 

^Fhe land of ftvery owner or occupier is enclosed and set 
apart from that of his neighbour, either by a visible and 
laimNe fence, as one Held is separated from another by a 
hedge, wall, &c. Or by an ideal invisible boundary, existing 
only in the contemplation of law, as when ^he land of one 
man ampins to that of another in the same open or common 
field. Hence every unwarrantable entry upon the land of 
another is termed a trespass by breaking bis dose. 

The form of action which,the law has prescribed for thia 
injury is ad action of trespass ej cl amis uuare clausum fre - 



TRESPASS. 


121Y 


i .it, in .which the plaintiff may recover a compensation in 
•tamales for the "injury sustained. 

vYlthough the words of the writ arc quare clausum fregit, 
yet it has been adjudged, in many instances where the 
plaintiff had not an interest in the soil, but aij interest in the 
profits only, that trespass may be maintained, and this form 
pursued. Ifence it was hoklen*, that the grantee cr patentee 
of the king de herbagio forest®, might maintain trespass 
against any person who consumed or destroyed the crass, and 
that the writ should be quare clausum fregit. So where 
plaintiff is in titled to the vesture of land?*, that is, corn, grass, 
undenvood c , and the like. So where plaintiff had an exclu¬ 
sive (l) right of cutting turves in a moss; although the 
manor in which the moss was situate belpnged to another*. 

So if it is agreed between J. S. e and the owner of the soil, 
that J. S. shall plough and sow the ground, and that in con¬ 
sideration thereof, J. S. shall give the owner of the soil half 
the crop, J. S. may maintain trespass for treading down the 
corn (2). So if a meadow he divided annually among cer¬ 
tain persons by lot, then after the several portion of each 
person is allotted, each is capable of maintaining an action of 
trespass quare clasum fit git; for each has an exclusive in¬ 
terest for the time?. 

Where trees are excepted in a lease, the land on which 
they grow is necessarily excepted also; consequently if the 

a Dyer, 295. b. pi. 40. c Welsh * Hall, per Powell, J. at 

b l Inst. 4. b. Wells, 1700 . Salk. MSS. Bull. N. 1'. 

C Moor, 355. pi. 48J. 85. 

«t Wilson v. Mackretb, 3 Burr. 1S24. f See Cro. Elia, 421. 


(1) “ To maintain trespass, it is essential that the plaintiff should 
have exclusive possession at the time of the iujury committed. 
Hence trespass will not lie for entering into a pew or seat in a 
church, because the plaintiff has not the exclusive possession, the 
possession of the church being in the parson.” Her Uuller, J, 
1 T, 11. 430. The proper form of action for this injury is an action 
v>f trespass on the case; to support which, the plaintiff must prove 
a right, either by a facility or by prescription, which supposes ^ 
facility having been formerly granted. 

(2) In such case the owner is not jpintly concerned in the grow¬ 
ing corn, tiut is to have half after it is reaped, by way of vent, 
which may be of other things than motley: although, in I lust. 
142, it is said, it cannot he of the profits themselves. Rut that, 
as it seems, must be understood of the natural profits.Bull. iN. H. 85. 

00 


vol. n. 
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tenant cut down the trees, the landlord may maintain trespass 
for breaking his close and cutting down the trees 5 . 

Where two adjacent fields are separated by a hedge and 
ditch, the hedge prima facie belongs to the owner of the 
Held, in which the ditch is not. if there are two ditches, 
one on each side of the hedge, then the ownership of the 
hedge must be ascertained by proving acts of ownership 1 *. 
The rule about ditching is this 1 : a person, making a ditch, 
cannot cut into his neighbour’s soil, but usually he cuts it to 
the very extremity of his own land: he is of course bound to 
throw the soil which he digs out, upon his own land, and 
often, if he likes it, he plants a hedge on the top of it; there¬ 
fore, if he afterwards cuts beyond the edge of the ditch, 
which is the extremity of his land, he cuts into his neigh¬ 
bour’s land, and is a trespasser: no rule about four feet and 
eight feet has any thing to do with it(,'!). Ho may cut the 
thing as much wider as he will, if he enlarges it into his own 
land. 

The plaintiff, on the dtli of June, 180J k , agreed with the 
defendant for the purchase of a sLauding crop of mowing 
grass, then growing in a close of defendant's. The grass 
vas to be mowed, and made into hay, by the plaintiff; but 
the tiipe at which the mowing was to begin Mas not fixed. 
Possession of the close was retained by the defendant. Be¬ 
fore the plaintiff had done any act towards carrying the 
agreement into effect, the defendant refused to complete 
the agreement, and sold the grass to another person, whom 
he directed to cut and carry away tin: same. Trespass qua re 
clausum fresit v. as brought, stating in the declaration that 
the close was in the possession of the plaintiff. Lord El- 
lenborough, C. J. said, that as the plaintiff appeared to have 
been intitled (if intitled at all under the agreement stated) 
to the exclusive enjoyment of the crop growing on the laud, 
during the proper period of its full growth, and until it 
was cut and carried away, lie might, in respect of such ex¬ 
clusive right, maintain ticspass against any person doing the 

Rolls*. Rock, Somerset Sumui. Alt, i Per Lawrence, J. in Vowles y Miller, 
r $,Gfo. a. per f’rubyo, J MSS. 3 Taunt. 1.1*. 

fir Per Buy Icy, J. in Guy v. West, So- k Crosby ▼. Wadsworth, ti East, 6 oj. 

merset Suuiin. Ass. isos. 


(3) It had been contended, that the party to whom the hedge 
and ditch belonged, was entitled at common law to have a width 
of fight feet, as the reasonable width lor the base of his bank uud 
the area of his ditch together. 
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arts complained of, according to the authority of i Inst. 4. b. 
FUz. Abr. Tres. 149., and Bro. Abr. Tres. 273., and Wilson 
v. Mack ruth, 3 Burr. 182b. But the court were of opinion, 
that, as the agreement was by parol, it was competently dis¬ 
charged by parol while it remained executory, and that on 
this ground the plaintiff was not inlitled to recover. 

The action of trespass* (/it are clausum fregit is a local ac¬ 
tion. Hence, where trespass was brought for entering the 
plaintiff’s house in Canada, it was holdeu that the action 
could not be maintained; Buller, J. observing, “it is now 
too late for us to inquire whether it, were wise or politic to 
make a distinction between transitory and local actions; it is 
sufficient for the courts, that the law has settled the distinc¬ 
tion, and that au action quarc clausum fregit is local. We 
may try actions here*, which are in their nature transitory, 
though arising out of a transaction abroad, but not such as 
are in their nature local.” 

The action of trespass vi ct armis is termed a possessory 
action, to distinguish it from those actions in which the 
plaintiff must shew a title. Being founded on an injury to 
the possession, it is essential that the plaintiff’should be in 
the possession of the close at the time when the injury is 
committed; hut as against a stranger or wrong doer, it is im¬ 
material whether such possession he founded on a good 
title or not®. liven a tortious possession will support tres¬ 
pass against a wrong door. 

The plaintiff’declared in trespass upon his possession 0 ; de¬ 
fendant made title, and gave colour to the plaintiff’; plaiuliff 
replied (le injuria snd propria , and traversed the title set out 
by the defendant; and upon demurrer, on the authority of 
X'ioslin v. Williams, P. 5 (4eo. ]., the court held this a good 
replication; for it lays the defendant’s title out of the case, 
and then it stands upon the plaintiff ’s possession, which is 
euouiih against a wrong doer, and the plaintiff’need not reply 
a title. 

In like manner it was holdeu 0 , that plaintiff, in possession 
of glebe land under a lease, void by slat. 13 Khz. c. ‘20. by 
reason of the rectors non-residence, might maintain trespass 
against a wrongdoer (4). 

1 Duulson v. Matthews and another, n Cary v. Holt, Sir. 1233- 11 East, 

4 T. R. 5<>3. 70 n. 

ni See Dciil v. Oliver, Cro. Jnc. 123 . o Graham v. Peat, 1 East, 244 . 


(4) But in such case, u rector may recover in ejectment against 
his lessee. Frogmorton v. Scott, 2 East, 40’7. 

o o 2 
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If a man he disseized, after his m-entry he may have an action 
of trespass against, the disseizor for any trespass done by hint 
after the disseizin'*; for by ins re-entry his possession is re¬ 
stored ab initio . 

By the common law, lie that agrees to a trespass after it if 
done, is no trespasser, unless the trespass is done to his use or 
for his benefit, and then his agreement subsequent amounts to 
a command: for in this case, omnis ratihabitio reirotralritur 
et manilato ccfftiifiarntnr . 

Although every person has of common right a liberty of 
coming into a public market for the purpose of buying and 
selling, yet he has not of common right a liberty of placing 
a stall there, but he must acquire Such liberty by a compen¬ 
sation, which is called stallage. Hi nee trespass may In- 
maintained by the owner of the soil against a person who un¬ 
lawfully places a stall in the market. 

The authority of the preceding case was recognised in the 
Mayor, &c. of Norwich v. Swann, 2 Bl. R. 1117. where it 
was holilen, that trespass would lie for setting tables in a 
market place for the sale of goods without leave of the ownci 
of the soil. 

The lord or owner of the soil may maintain trespass against 
a commoner', who is guilty of an entry on the common, for 
the purpose of chasing the conies there; for the commoner 
can justify an entry merely for the purpose of using his 
common. 

Tenants in common ought to join in trespass r/uare clausum 
f resit f for if one t enant in common bring trespass fju. rl.fr, 
without his companion, it may be pleaded in abatement*. 

In trespass ci tt minis for taking and carrying away goods, 
it is not essentially necessary that the plaintiff should, at the 
time when the act was done which constitutes the trespass, 
have the actual possession of the thing which is the subject 
matter of the trespass; it is sufficient, if he has a con- 
ftructive possession in respect of the right being actually 
vested in him. Hence*, if a lord he intitled to a waif and 
estray within his manor, he may before seizure maintain tres¬ 
pass against a stranger who shall take away the waif or 
estray; for the right is in the lord, and a constructive posses¬ 
sion, in respect of the thing being within the manor of which 
he is lord. So an executor** has the right immediately qu 

p a Rol. Al*r. 554. pi. 5 . k Coinyns' Di». Abatement (E. 10.J 

q Mayor, &c. of Northampton v. t F.N. B.qi.b. 

Waul, a Sir. 1 Wils. 107. *1 tuber r Vo 11115, * Bulatr. aG«. 

t Uadcideu r. Gty-iaeli, Cm. Jsu;. I 9 - 5 * 
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the death of the testator, and this right draws after it a con¬ 
structive possession from the time of the death of the testator. 

If a man gives me his goods*, which are at York, and be¬ 
fore I have possession a stranger take them, yet 1 shall have 
trespass ; because by the gift the property is in me, to which 
the law annexes possession. 

The owner of a piece of land granted liberty to A A ana 
his heirs to build a bridge on his land, and A. covenanted to 
build a bridge for public use, to keep it in repair, and not to 
demand toll. The bridge was built by A. of materials pur¬ 
chased at his expense; part of the materials of the bridge 
having been taken away by a wrong-doer, it was holden, that 
the public had only a licence to make use of the materials 
while they formed part of the bridge for the purpose of pas¬ 
sage; and when they ceased to be. part of the bridge, A.’s 
original property in them reverted to him, discharged of the 
right of user by the public, and consequently that A. might 
maintain trespass for the asportaoil against the wrong doer. 

In like manner, if the owner of land builds houses 1 , and 
marks out a street, and assigns part of the land as a public 
highway ; this will not be considered as a transfer of the ab¬ 
solute property in the soil, so as to prevent the owner from 
maintaining trespass for an injury to the soil, c. g. for placing 
the end of a bridge thereon. 

An action of trespass lies -against any person who gleam 
on another’s ground after harvest*; for a right to glean cannot 
be claimed by any person at common law. Neither have the 
poor of a parish legally settled such right. 

In trespass for taking and carrying away a dead hare b , it 
appeared in evidence that the plaintiff, a farmer, being out 
hunting with hounds of which he had in part the manage¬ 
ment, and actually had such management at the time, though 
the hounds belonged to other persons, the hounds put up a 
hare in a third person’s ground, and followed her into a field 
of the defendant, where, being quite spent, she run between 
the legs of a labourer who was accidentally there, where one 
of the dogs caught her, and she was taken up alive by the la¬ 
bourer, from whom the defendant immediately afterwards 
took the hare and killed her. Shortly after the plaintiff came 
up, and claimed to have the hare as his own: but the de¬ 
fendant refused to give it up, and questioned the right of the 

x Bro. Al»r. Trespass, pi. 303 . Loughborough, C. J., Heath, J , and 

y Harrison v. Parker, 6 East, 154 . Wilsoo, J.; ilisscntientc Gould, J. 

a Lade v. Shepherd,Str. 1004 . 1 H. Bl. 51 . 

a Steel v. Houghton and Wife, per Ld, b Churchward v. Studdy, 14 East, 24 ^ 
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plaintiff to be where he then was. The labourer swore that 
When he took the hare from the dogs, he did not mean to take 
it for his own use, but in aid of the hunters. The case of 
Sutton v. Moody e was referred to, -where it. was said by 
Holt, C. J., that “ if A. start a hare in the ground of B., and 
hunt and kill it there, the property continues all the while in 
B.; but if A. start a hare in ihe giound of B., and hunt it into 
the ground of and kill it there, the property is in A., the 
hunter; but A. is liable to an action of trespass for hunting 
in tiie grounds as well of B. as of C ” And Clvunbre, j. 
thought that this evidence sufficiently established the plain¬ 
tiff’s property in the hare; and the jury found a verdict for 
the plaintiff, with forty shillings damages. The court of B.\i. 
afterwards concurred m his opinion, T.ovd KUenborough, C. J. 
observing, “ that he did not understand ar the time whin the 
rule was granted, that the plniuliff, through the agency of his 
dogs, had reduced the hare into his possession; that makes 
an end of the question. Even though the labourer had tind, 
taken hold of it before it was actually caught by the. plain¬ 
tiff’s dogs; vet it now appears that he took it. lor the benefit 
of the hunlers, as an associate of them, which is the same as 
if it had been taken by one of the dogs. If indeed he had 
taken it up for the defendant, before it was caught by the 
dogs, that would have been different: or even if he bad taken 
it as an indifferent person, in the nature of a stakeholder,” 


II. Where 1 re y mss cannot he maintained , 

If the entry he warranted by law, it is not a trespass. 
Such is an entry to demand rent due for the enjoyment of 
the land, to take and carry olf tithes after they have been set 
forth, or to distrain for rent arrear or damage feasant. So a 
person may justify the. following a fox with hounds over the 
grounds of another, if there be not any further injury com¬ 
mitted than is absolutely necessary for the killing the fox J , 
but a person may not enter the grounds of another merely for 
the sport and diversion of the chase'. 

One tenant in common cannot bring an action of trespass 

c 1 Ld. Ruym. 250. and 2 Salk. 556 . 2 C liitty, Game, j391. And scr Mir 

d Guudry v. FeHh;m, 1 T.R. 34 - remarks there of the C. J. ou Gun- 

e Earl »f Essex 1. Capel, Hertford dry r. t eltliam. 

Sum. Ass. 1S09. Ld. Ellcnh. C.J., 
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ngninst bis co-tenant, because each of them may enter ami 
occupy in common, &c. per my et per tout , the lands and te¬ 
nements which they hold in common f . 

So if from the finding of the jury it appear to be a tenancy 
in common & ; judgment, shall be given for defendant, although 
the issue be found against him. 

Bargainee cannot maintain trespass before entry and actual 
possession \ 

If A. make a lease for years 1 , excepting the trees, and had 
afterwards an intention to sell them, the law gives the lessor, 
and those who would buy, power as incident to the exception 
to enter and shew the trees to those, who would buy them, for 
without sight none would buy, and without entry none could 
see. 

The plaintiff was the landlord of a house k , which lie let 
to A. ready furnished, and the lease contained a schedule of 
the furniture. An execution issued against A. under which 
defendant, as sheriff, seized part of the furniture, although 
notice was given to the oflirrr that it was the property of 
plaintiff; plaintiff brought trespass. Adjudged per cur. that 
it would not lie. 

Trespass will not lie bv the assignees of a bankrupt against 
a sheriff 1 for taking the goods of a bankrupt in execution, 
after an act of bankruptcy, and before the issuing of the 
commission, notwithstanding lie sells them after the issuing 
of the commission, and after a provisional assignment,, and 
notice from the provisional assignee not to sell. 

If a ship be seized as forfeited under the navigation act™, 
1*2 Car. ‘2. c. IS. by a governor of a foreign country belonging 
to Great Britain, the owner cannot maintain trespass against 
the party seizing, although the latter do nor. proceed to con¬ 
demnation ; for by the forfeiture the property is divested out 
of the owner. So where a ship is bona Jidc seized as a prize, 
the owner cannot** sustain an action in a court of common 
law for the seizure, though she be released without, any suit 
being instituted against her, his remedy, if any, being in the 
court of admiralty. 

Trespass cannot be maintained for taking* an excessive dis- 


f Lilt. Sec. 323. 

g Benington v. Do. Cro. Eliz. 157- 
b Admitted Lutwich v. Mittou, Cro. 
Jac. 6i'4. 

i Liford’s case, last resolution, 11 
Rep. 52. a. 


k Ward ▼. Macau ley and auotliei, 
4 T. R. 48<). 

1 Smith v. Millcs, i T. R. 475. 
m Wilkins and others r. Despard, 5 T. 
R. 112. 

n Faith v. Pearson, 4 Canip. N. P. 
357. S Marsh. 13 J. 
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tress, where the distress is lawful, the whole being one entire 
act®. Neither will trespass lie for an inegular distress, where 
the irregularity complained of is not in itself an act of tres- 
pass p , hut consists merely in the omission of some of the 
forms required in conducting the distress, such as not procuring 
goods to be appraised before they are sold (5). 

Neither will it lie against an officer for taking goods or 
cattle by virtue of a replevin*, unless a claim of property be 
made at the time when the officer comes to demand them. 

If a person rated to the poor, object to the rale', c g. be¬ 
cause it is a prospective rale, he ought !o appeal to the; next 
sessions; and if lie do not, he cannot maintain trespass against 
the overseers of (.lie poor, who distrain on him for non-pay¬ 
ment of the rale, 

o I.yimev. Moody, aSu. s.',i q Vcr Holt, 0. J. in IlallcU v. Bv,ri, 

p Messing v. K< nililc, j Camp. N. I\ Carfh.1 1. 

C. 1 15. r Hurr.i'it v. Boys, fiT K.r.So. 


(5) The true r«m«trueiion of tin* provision m ! I (1. 2 . c. ip. 
s, If), that the party may recover a compensation for the special da¬ 
mage which he sustains by an irregular distress, “ in an action of 
trespass, or on the case,' (see ante, p. C 5 - 1 ,) is, that he must bring 
trespass , if the injury he a trespass; and (use, if it. be the subject 
matter of an action on the case. The nature of the irregularity 
must determine the form of action. 1 Ienee for an irregularity con¬ 
sisting in the omission to appraise the goods before they were sold, 
the action ought to be an action on the ease. Hut, where the 
party remained in possession of the goods in the plaintiff’s house 
"beyond the five days, and then removed the goods, it was holden, 
that trespass was maintainable; f-d. EUenhorough being of opinion, 
that the removal of the gor)ds tons a distinct, subsequent, and sub¬ 
stantive act of trespass; and Buyley, J. conceiving, that although 
the party was warranted in removing the goods, yet the action 
would lie for remaining in possession beyond the five days, that 
being a now act of trespass; and that damages might be given for 
Such continuance, although the party was not a trespasser during 
the five days. Lord Elienborough observed, that he could not un¬ 
derstand the statute as giving au option to maintain trespass, where 
trespass would not lie by the rules of the common law; but as 
giving an election to bring trespass, where trespass was the proper 
remedy, and case where case. Winterbourn v. Morgan, B. R. 
Trim T. 1809 . MS. 11 East, 395. S. C. See Etherton v. Pop¬ 
ple well, aute, p. t»55. If a she rift' continues in possession after the 
return-day of the writ, that irregularity makes him u trespasser ah 
initio, but will not support the allegation of a new trespass com¬ 
mitted by him after the acts which he justifies under the execution. 
Aitkeilhead v. Blades, 5 TaUnt, 198 . 
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ill. Of ihc Declaration. 


» cnuc .—Tun action of trespass qua re clausum frtgit is a 
V.cal action, and consequently the venue must he laid in the 
county where the land lies; for otherwise the plaintiff, on the 
general issue, may he nonsuited at the trial; but trespass for 
♦akin# goods i■* transitory, and the v<*nue may he laid in any 
county, subject, however, to its being changed upon an ap¬ 
plication to the court, suppurb d hy the usual affidavit, if not 
laid in the comity where the action arose. 


The declaration ought to allege the commission of the 
c'ct directly and positively, and not hy way of recital, e. g. 
for ika*. on such a day the defendant broke and entered the 
plaintiff’s close, and not for that ichiwts , &e.; an exception 
however, to the declaration for this fault, must he made hy 
.•peeial demurrer; because, though formerly in proceedings 
by hill the Court, of King’s Bench iced fo reverse the judg¬ 
ment on writ of error’, or arrest the judgment on motion for 
declaring with a recital, yet now the court will permit the 
plaint iff even after verdict to amend the declaration hy a right 
bill, the time of filing whereof the court will not inquire into 1 . 
In proceedings hy original, an objection on the ground of 
ha\ing deckm d v. ith a recital cannot be sustained even on 
special demurrer", because the writ, being set. out in the dccla- 
rnI ion, the count-parr, of the declaration will he aided and 
made good by the recital of the writ*. 

Day ,—It is not necessary to state the precise day on which 
the trespass was committed ; it will he sufficient to insert any 
•hiv before the commencement of the action. 


formerly, in order to avoid the necessity of bringing se- 
v ral actions, it was usual for the plaintiff, in cases where the 
tied me of the trespass permitted it ((>), to declare with a 
eoiitivuando, as it was termed, that is, that defendant on such 
:■ day committed certain trespasses (specifying them), com 


Crips v. Sheriff, Cro. Khz. T t \i~ . u While v. Shaw, 2 Wils. 0 <J.t. 

l Str. UjI. IUiJ. x WhiUCv. Sbaw,a Wiln.‘joe 


:<3) Treading down and consuming grass, See. with cattle, was 
•'onsidered as a trespass which lay in continuance; hut taking a 
norse, killing a dog, cutting down a tree, and the like, being arts, 
Iiicli, when executed, could not be repeated, as they terminated 
' tpon the commission of them, were holden uot to lie in continuance. 
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tinning the said trespasses from such a clay to such a day, at 
divers days and times ; and if, as was generally the case, the de¬ 
claration contained a charge for some acts which did not lie in 
continuance, as well as for some which did, then the continuing 
was expressly confined to those trespasses which did lie in 
continuance (7). This was the regular mode of declaring, 
but it frequently happened, through inadvertence, that the 
continuando was not so restrained, but was applied to all the 
trespasses by the general words Irtnisgrcssiones pm diet as 
continuando , in which case objections qsed to be made; but 
the courts, in order to prevent judgments being arrested on 
tliis ground, laid down a rule 7 , that where several trespasses 
were laid in one declaration, some of which might be laid 
with a continuando, and some not, and the continuando, in¬ 
stead of being confined to such as lay in continuance, went to 
all, the court, after verdict, would restrain the continuando by 
intendment to those trespasses which might be laid with a 
continuando. So where the declaration* charged the de¬ 
fendant with having taken, on a certain day, ten loads of wheat, 
ten loads of barley, and ten loads of oats, with a continuando 
of the said trespass, from the first-mentioned day to a subse¬ 
quent day : on writ of error, it was assigned for error that the 
continuando was improper; hut the court being of opinion, 
that several things being alleged which might he done at se¬ 
veral times, although the trespass were laid on the first day, 
yet the continuando should make distribution thereof, that 
part was done at one day, and part at another, within the time 
declared of. 

And in one case*, where the plaintiff, in declaring against 
defendant for several trespasses, had confined the conti¬ 
nuando to two trespasses, one of which ought not to have 
been laid with a continuando; it was holdcn, that although 
the plaintiff by this mode of declaring had precluded the 
court from aiding the declaration by the usual intendment, 

y Gil la ni v. Clayton, 3 Lev. 93. Brook z Butli-rv. Heilgrs, 1 Lev 210. 
v. Bisbopp, Salk. a l'outleroy v. Aylmer, Ld.Uayin. 239. 


(7) See Co. Ent. tit. Trespass, pi. 4. where the declaration stated, 
that the defendant, on such a day, broke the close of the plaintiff, 
and cat up, trod down, and consumed the grass there growing, with 
cattle, and continuing the said trespass as to the eating up, treading 
down, and consuming the said grass from the day aforesaid until 
such a day, &c. 
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yiet they would intend that the jury had not given any damage* 
for the continuando (8). 

The form of declaring with a continuando has fallen inlo 
disuse, the language of the modern dcclai&tions being, “ that 
defendant, on such a day, in such a year, and on divers other 
days and times, between that day and the day of the com¬ 
mencement of the suit, committed several trespasses.’' It 
will be perceived, that, the principal object of the ancient and 
modern form is the same, viz. to comprehend several tres¬ 
passes under one declaration. In substance, also, both forms 
are the same: but the modern form is more concise, and it is 
attended with this further advantage, that it docs not afford 
any scope for those nice and subtle objections, which used to 
be raised on tile difference between acts which lay in conti¬ 
nuance and acts which did not (9). Still, however, care must 
be taken not to allege that defendant committed a single act, 
or an act which terminated in itself, on divers days and times, 
for that woultl be absurd* 1 , and afford just cause for special de¬ 
murrer. ^ 

Although in trespass qua re clausum fregit the plaintiff may 
declare generally without uamitig the close', yet, in trespass 
for taking goods, it has been uniformly hold.cn, that the got>d* 

b See English t. Purser, (j East, «: a Bl. ]0d<). 

ante, n. (s; 


(8) It was admitted that lias enntimmudo would have been had 
on demurrer. So, {it. the present day, ii‘ a declaration charges the 
defendant with having eouuniUed one entire individual act, e. g. 
an assault on Mich a day, and on divers other days and times be¬ 
tween that day and the commencement of the soil, the deduration 
will be bad on special demurrer. English v. XNuser, 6 East, 395. 
recognising lVIichcll v. Neal, Cowp. 8 js.; but in such case, if, in¬ 
stead of the words “ made an assault,” the word “assaulted” be 
used, then the declaration will be good; because that may mean 
that the defendant committed so many different assaults on the 
different days. Burgess v. Freelove, 2 Bos & Pul. 425. explained 
by Ellenborough, C. J. in English v. Purser. 

(9) If by continuance, as applied to this subject, trespasses 
without any intermission were to he understood, it is scarcely possi¬ 
ble to conceive many acts of which continuance, in this strict sense, 
could justly lie predicated. Consuming and spoiling grass, &c. 
with cattle, which may be presumed to be levant and couchant on 
the land, day and night, is oile instance, but it would be difficult 
to enumerate many more. 
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must be specified 4 , and an omission in this respect will not be 
aided even by verdict 6 . 

The declaration must also state, that the land or poods 
were the plaintiff’s land or poods; hence, if the words “ of the 
plaintiff” or “ his” be omitted, the declaration will be bad; 
but this omission may be aided by pleading over'. 

But in declarations for taking animals ferec natures , it must 
be stated, that the animals were either dead, tame, or con¬ 
fined; otherwise property in the plaintiff cannot be alleged; 
at least such allegation will he bad on demurrer. 

In trespass for taking duas damns ipsius plaintiff in a cer¬ 
tain dose of the plaintiff, called the park*; on general demur¬ 
rer, the declaration was holder to be bad, because a person 
cannot have property in deer, unless they are tamo and re¬ 
claimed (10). 

As to the necessity of alleging the trespass vi et armis aud 
\contra pacem, see ante, p. 30. 


IV. Of the Pleadings. 

1. Of the General Issue , and what may be given in Evidence 

under it. 

e general issue in this action is, not guilty. 

In trespass quare clausum fregit^ the defendant may, in all 

«i 5 Rep. 34 . b. f Sre an instance* of this kind in 

c Wyatt v. Essington,Str. 637. Bertie Brooke v. Brooke, 1 Sidf. 184. 
r. Pickering, 4 Burr. 2455 . g Mullock v. Easily, 3 Lev. 227. 


(10) John Rough being convicted on mi indictment for stealing a 
pheasant*, value 40$. of the goods and chattels of II. S., all the 
judges, on a second conference, in Easter Term, 1779 , after much 
debate anti difference of opinion, agreed that the conviction was 
bad; for in cases of larceny of animals /eras natures , the indictment 
must shew that they were either dead, tame, or confined; otherwise 
they must be presumed to be in their original state; and that it is 
not sufficient to add “of the goods and chattels” of such an one. 


* Rough's case, Surrey Lent Ass. 1779. Bull. J. 2 East, P. C. 607. 
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cases upon not guilty, give evidence of title 1 , e. g. that the 
soil and freehold was his (11), or that the right of freehold 
was in J. S., and that defendant by his command entered, 

So a lease for years k may be given in evidence under the gene¬ 
ral issue, hut not a lease at will 1 , for that is like a licence 
which may be countermanded. 

By stat. 11 G. 2. c. It), s. 21. " In .actions of trespass 
brought against any persons intitled to rente or services of any 
kind, their bailiff or receiver, or other person, relating to any 
entry by virtue of this act, or otherwise, upon the premises, 
chargeable with such rents or services, or to any distress, or 
seizure, sale, or disposal of any goods or chattels thereupon, 
the defendants may plead the general issue, and give the spe*. 
eial matter in evidence.” 

In a ease where rent being in arrear" 1 , the tenant had re-, 
moved his goods clandestinely from the demised premises, 
but the landlord had seized them as a distress within thirty 
days, as allowed by the preceding stat. 11 G. 2. c. 19. s. ]. 
it was holdcn, that to an action of trespass brought by the 
tenant against the landlord for such seizure, the defendant, 
could not give the special matter in evidence upon the gene¬ 
ra! issue by virtue of the preceding clause (s. 21); for that, 
clause is confined to those eases where the distress is made 
upon the premises demised. In this case, the defence must 
be pleaded specially". 

Where the defendant, or he under whom the defendant 
claims, does not claim the property and right to pos^fton 
in the soil, but a particular benefit only, a profit a pWmYe, 
as a right of common 0 , or an easement, as a right of way, 
(whether private or public*, is immaterial,) such claim ought 
to be pleaded specially, and cannot be given in evidence upon 
the general issue. 


h Dodd V. K)fllu,7 T. K. 354 Argent 
v, Du mint, s T. K. 4 <).s. 
i Gilt). I’-vi'l. a. 18 . recognised hy Lau¬ 
rence, J. in Argent v. Dm rani, b T. 
li.4< 

k Bro.Geneial Issue, pi. Sj. 

J It. 


in Vaughan v. Davis, j Ksp N-1‘, (- 

2.>7< Rookr, J. 

n I-'imicaiix v, Fotlieiby, \ Camp!; 
l.'lfi. Ld. Ellmliormigli, (J. J. 

I lust a-SJ. h. 8S3. a. 
p Seim; a v. Courtney, Tiin. 14 G. «. 
C. B. Vmcr, Evidence, Z.a.pl 91 . 


(11) Where liberum teiipinentum is gb^'i iri evidence tinder the 
general issue, it .s competent to the plaintiff to answer it by evidence 
of any matter which might have been pleaded by way of reply to 
the plea of liberum tenementum. 
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Trespass for nailing trees against the plaintiff’s wall*; af¬ 
ter not guilty pleaded, and verdict for the plaintiff, it ap¬ 
peared, on a case reserved, that the plaintiff was possessed 
of a green-house, the back wall whereof adjoined to the de¬ 
fendant’s close, and that the defendant nailed the trees grow¬ 
ing in his close, to the wall of the green-house, which was the 
absolute property of the plaintiff, and that the defendant 
had used so to nail his trees for 30 years last past, without 
interruption; it was insisted that this long usage was a pos¬ 
session of the back part of the wall in the defendant, though 
the property of the wall was in the plaintiff; but it was re¬ 
solved, that this was no possession in the defendant, but an 
easement only, and could not be given in evidence upon 
the general issue; for whoever claims an easement must 
plead it specially (12) : judgment for plaintiff, Gould, J. 
adding, “ suppose the wall falls down, it being the plaintiff’s 
property and fence next to the defendant’s close, the plain¬ 
tiff must rebuild it, or the defendant might have an action 

against him.” 

■_> 

In trespass for taking goods' - : that defendant took the 
goods as & deodand must be specially pleaded, and canuot be 
gi\ en in evidence under the general issue. 


2. Accord and Satisfaction. 

^^cord and satisfaction, being a good plea in all actions 
wjBp damages only are to be recovered, is consequently a 
go otT plea in trespass’; but a plea of accord, without satis¬ 
faction, cannot be supported. Hence, in trespass for taking 
cattle, it cannot be pleaded, that it was agreed “ that plaintiff 
should have his cattle again*” for this is no satisfaction for 

q Hawkins v. Wallis, C B. Triii. r» G. r Dryer r. Mills, Middx. Silt. Parker, 
J 2 Wils 17:5. Bar. Abr. tit. Trc*s- C. J.Str. 6j. 
jiuss, (II) S. C. s 9 Rep. 73. a. 

t 1 Roll. Abr. 128. Accord ( A.) pi. 7 . 


(12) “The long enjoyment in this case would perhaps have been 
evidence of a licence to nail fruit trees to the wall, in case a licence 
had beeu pleaded; but if this should be allowed tp be evidence of 
such an actual possession of the wall in the defendant as to oust the 
plaintiff of his possession, it would tend to introduce a confusion of 
property; for it is the constant practice in all places for persons to 
nail fruit trees to the walls of their neighbours.” Per Pratt, C. J., 
S. C. Buc. Abr. tit. Trespass, (H.) 
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the'injury done. So where to trespass for breaking and en¬ 
tering the plaintiff's close, the defendant pleaded “ that in 
Easter term", in the 31st year of the present reign, the plain¬ 
tiff declared against the defendant in this cause for the several 
trespasses above supposed by the defendant to have been 
done; and that afterwards, and before plea pleaded in this 
cause, to wit, on such a day, it was agreed between the plain¬ 
tiff arid defendant, in respiet to an action tin si lately com¬ 
menced between them, which was that day settled, as fol¬ 
lows: that the defendant was to pay l/. l.v. on account of the 
matter in dispute, and the plaintiff was topay the law charges; 
and further, that whatsoever disputes then were, or had, or 
might be, in being, touching suits or actions, to the day of 
the date of the said agreement, should cease and terminate for 
ever; and they further agreed to hind themselves in the sum 
of 100/., whoever should commence an action or suit, in re¬ 
spect to any thing in being to the then present day.” It. was 
then averred, that tile present action, and the action in the 
agreement mentioned, were the same. On demurrer to this 
plea, it was contended, iu support of the plea, on the autho¬ 
rity of an admission in Reniger v. Eogassa*, that the agree¬ 
ment, which is an effectual plea in bar, is either such an agree¬ 


ment as is executed and satisfied with a recompenee in fact, 
or with an action or other rentedu L<> execute it, and to reco¬ 


ver a recompenee; that here the parlies agreed to bind them¬ 
selves in the penalty of 100/. to abide by their accord; that, 
therefore, was a new remedy, which fell directly within the 
authority cited. But the court were of opinion that tlugmlea 
was bad, Ashhurst, J. observing, that “ supposing the'^ipo- 
sitiou were true, that whenever the agreement is such, for 
the breach of which an action might be maintained, f it may be 
pleaded in bar,] yet it is incumbent on the party pleading it, 
to shew that an action could have been supported on it. In 
order to found an action on this agreement, the plaintiff must 
have stated not only the agreement, but also that he tendered 
an obligation in 100/., ready executed to the defendant, and 
that the defendant refused to execute, &c* but no action could 


have been sustained on this contract, without that previous 
step, vvhicli is not pleaded here.” 


3. The Common Bar, or Liberum Tcnementum, 

Formerly in trespass in C. B., and in proceeding by origi- 
ginal in B. R., the writ which plaintiff sued out was a general 

u James v. David, 11 .33 C. 3. B. R. 5 T. 11 . 141 . k Plowd. 5 , 11. b. 



1232 


TRESPASS. 


writ of quart clausum fregit in A. Hence the declaration 
was general, it being a rule that the declaration ought to pur* 
sue the writ,and could not be extended beyond it. This im¬ 
posed a hardship on the defendant, who was compelled U* 
answer a general charge/. To obviate this inconrcniucc, and 
to compel the plaintiff to ascertain with exactness the place iu 
which tie alleged the trespass, a method was devised of per¬ 
mitting the defendant to plead what is called the common bar, 
that is, to name a wrong place in the same vill, e. g. Broom¬ 
field, to which plaintiff had not any title, and then to allege 
(whether falsely or not was immaterial,) that such place was 
the soil and freehold of the defendant. As the plaintiff* could 
neither entitle himself to Broomfield, nor prove a trespass 
committed in it, he was obliged to new assign the locus in. 
quo; that is, to ascertain it with exactness and precision, 
cither by its name, or by metes and boundaries, or other¬ 
wise. 

There were two oilier ways of pleading liberum teuemen- 
Lum, besides that before mentioned, 1st, generally, + liat thq 
locus was the soil and freehold of the defendant; 2nd, that 
the locus was an acre of land, or a house, which was the soil 
and freehold of the defendant. These dal not necessarily in¬ 
duce a new assignment, because if defendant had not any free¬ 
hold in the vill, the plaintiff might traverse them with safety; 
but if defendant had a freehold in the vill, then it became ne¬ 
cessary to new assign; for if plaintiff traversed the pica, it 
was sufficient for the defendant to prove that he had a free¬ 
hold jany where in the vill, and that would intitle him to a 
verdict*. 

If the defendant, in his bar, named the right place in which 
the supposed trespass had been committed, a new assignment 
was unnecessary, and the plaintiff traversed the plea; or, ad¬ 
mitting the freehold to be in the defendant, insisted on a 
lease for years, or some other title under defendant*, or 
under a stranger, who was seised antecedently to the de¬ 
fendant**. If the writ and declaration were general, for break¬ 
ing and entering several closes, and the plaintiff*, upon-' 
the defendant’s plea of liberum tenementum, new assigned 
the trespass, as to all the places, he could not traverse thede* 
fondant’s plea; because such a traverse would have de¬ 
prived defendant of an opportunity of answering the new as¬ 
signment, which he was intitlcd to, the new assignment being 

v See WHles, i.’9. b King v. Coke, Cro. pir. 394 clkd 

z HeUvis v, Lamb, Salk, 45:.’. by Willed, 0 . J. delivering the opi 7 

a j H 7, •,«. u. uion of the court in Lambeit y. 

Strwther, 11 i!lr«, SJ5. 
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in the natum of a new declaration. But if th <5 plaintiff 
pnly new aswgned one place, and as to the other places 
mitted them to be the same as those named in the plea, 
he might traverse the plea as to the places agreed upon*, 
As the plaintiff in his new assignment averred, that the 
place newly assigned' was another and different place 
from that named in the plea, he was considered as 
waving or abandoning the trespass' which defendant had 
justified. The defendant, therefore, could not plead to 
the new assignment, that the place mentioned therein 
was the same as that named in tne plea; *if they were the 
same, the proper plea was, not guilty ; and then if plain? 
tiff attempted to give in evidence, that the trespass was com* 
mitted in the place named in the bar, the court would stop 
him; because by his new assignment be had waved the treat 
pass in that place. 

The prolixity which was introduced by general declar 
rations, common bars, and new assignments, called loudly 
for a remedy. At length, in the year 1654, the following 
rules were framed; . 

For the avoiding the common bar and new assignment*, 
the declaration upon an original quare clausum fregit may 
mention the place certainly, and so prevent the use and ne¬ 
cessity of the comihon bar. 

The like rule was adopted in the Common Pleas* at the 
same time, with respect to original writs or bills quare clau¬ 
sum fregit, 

The common bar and new assignment shall be forborfi, 
where the declaration contains the certaipty equivalent to a 
new assignment 1 (13), 

Since these rules were made, the pl v ea ofiibefum tenemen- 
tum, as a common bar for the purpose of driving plaintiff to 
a new assignment, has gradually rallen into disusp 4); anq 

c Cro. Elia. SI 9 - e C. B, M. 1654. i. 17. ■ 

d B. R. g. 1654. a. 19 . f S. 19. 

/ 

.^ ^ ■■ 1 

<|$) ft piast be observed, that these rules 9 re only permiwive, 
ana not imperative; that i^ they permit plaintiff tp declare spe¬ 
cially on S general writ, but if plaintiff chooses to adhere to the an* 
cient mode of dectannggenemuy on a general writ, he may. Mar* 
tin v. Kesfcerten, 4 BU R. 1099, 

(14) In Lambert V. Stroothcr, Willes, 824, Willes, C. J. ex* 
pressed a doubt whether liberum tenementum could pleaded tg 
p declaration, wherein the closes were named. 

JPfr M* * ? 
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as a plea for any other purpose, except for the purpose of 
compelling the plaintiff to set out his title spdfeially on the 
record, it is npt probable that it should maintain its ground 
touch longer since, in the late cases of Dodd v. Kyffin, 

: 7. T. K, 304, and Argent v. Durrant, 8 T. R, 403.* it has 
been Solemnly adjudged, that soil and freehold in defendant 
indy in all cases be given in evidence under the general issue. 

To a plea of liberum tenementum*, where the plaintiff re- 
' plied, that the place in question was the soil and freehold of 
tiie plaintiff, and not the soil and freehold of the defendant, 
it was holden, oiv special demurrer, that the replication was 
good; for the words, “ that it is the freehold of the plain- 
. tiff,” were either to be rejected as surplusage, or to be con¬ 
sidered only as inducement; that if the plaintiff had said, 
that i$ was his freehold, absque hoc that it was the freehold 
of, the defendant, it would have been plainly an induce- 
mehronjy: and yet that was exactly tne same case as the 
p^sfnt. Foe there is not any distinction between traverses 
anddenials. 

. v - 

, Where the defendant pleads liberum tenementum in I. S. 
a^nd that the defendant entered by his command, the plaintiff', 
in his replication, may traverse the command. This point 
was solemnly adjudged in Chambers v., Donaldson, B- R, E. 

. 4 9 G. 3., 11 East, 65., (notwithstanding the case of Witham 
v. Barker, Yelv. 147., and the dicta in Treyilian v. Pine, 
Salk. 107. and ante, tit. Replevin, n. £1) the court observing, 
that it had become a settled rule, that possession was suffix 
eient to maintain trespass against a wrong-doer, but that this 
role would be of no avail if the command were not traver¬ 
sable ; for in that case the wrong-doer might shelter himself 
under a pica of an outstanding freehold in a stranger, from 
whoni he derived no authority, to commit* the trespass; 
aqd Bay ley, J. added, that it was uotcompStenttQ a wrong¬ 
doer to call on a person in actual possession tf> s$t out. his 
'title.' 

The plaintiff had lands abutting on one, sideof a public 
highway, called Shepherd’s Lanc b (which was primafacie 
evidence that half of the lane was his soil and freehold}; it 
was hoiden, that he might declare generally for a trespass in 
bis close, called Shepherd’s Lane, and that it was incumbent 
on the defendant to plead soil and freehokUin another, in 
order fo drive the plaintiff to new assign the trespass com- 
plained,pf in the, part of the lane whinh was his exclusive 
property. 

6 Lambert v. SJrootber, Willei, at** b Stevens v. Whistler, ll East, r, i 
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: ' ‘‘ ' 4; Estoppel. 

* - ' * *1 1 ( i- 

If, in an action of trespass, a verdict be found on any fact 
Or title distinctly put in issue, such verdict may be pleaded 
by way of estoppel in another action between the same par¬ 
ties, or their privies, in respect of the same fact or tide. 

* To an action of trespass for digging and getting coals out of 
a coal-mine 1 , alleged by the plaintiff' to be within and under 
his close, called the Cow Close; the defendants pleaded, and 
shewed title regularly brought down to them in right of the 
wife, by fine, recovery, &c. from one Sir John Zouch, who 
in the 39th year of Elizabeth, was seized in fee of the manor 
of Alfreton, and of certain messuages and lands within the 
manor, by virtue of which title they claimed all the coals 
under those lands 4 , except such as were within and under any 
of the messuages, buildings, orchards, and grounds, which, 
at the time of a recovery, suffered in the reign of Queen 
Elizabeth, were standing and being upon the said lands and 
tenements, and which coal mines, with the exception afore¬ 
said, passed under a bargain and sale from Sir John Zouch 
to certain bargainees; and the defendants averred, that the 
coals in question were under the lands of that former owner, 
Sfr J. Zouch, and were derived by bargain and sale to certain . 
immediate bargainees, and from them'to the defendant, the 
* wife, and were not within or under any of the messuages, 
-buildings, orchards, and gardens, which were the subject of 
the exception. To this plea the plaintiff replied, and relied, 
by way of estoppel, upon a former verdict obtained by him in 
an action of trespass, brought by him against one ot the de¬ 
fendants, Ellen, the wife of the other defendant, she being 
then sole, in which he declared for the same trespass as now; 
to v which the wife pleaded, and derived title in the same man¬ 
ner as-now done by her and her husband, and alleged, that, 
.the coal mines in question, in the declaration mentioned, 
were, at the.time of making the before-mentioned bargain 
and sale, by Sir John Zouch, parcel of the coal mines by that 
indenture bargained and sold: upou which point, viz. whe¬ 
ther the coal mines, claimed by the plaintiff, and mentioned 
in his declaration, were parcel of what passed under Zouch’s 
bargain and sale to the persons under whom the wife claimed, 
an issue was taken, and found for the plaintiff, and against 
-the wife. The question was, whether the defendants, the 

i Outran) v More wood and Ellen his wife, 3 East, 34G. 

PI’S 
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husband and wife, were estopped by thisvfcfdicfo and j^g- 
,ment thereupon,, from averringJn the ptBaent aqtioptetJvi- 
traiy to theutitle so there found ags&wfcjttee vrifeb that the 
coal mines now; m question were parcel ,$f*|:he Coal mines 
bargained- and; sold -by the bfcfore*menfejpnedindenture* , it 
wasuholden»-)that the husband* and wife>wer&.jp estopped, 
and, oo4sequently, that the plaintiff,ought.to recover. 


' 5 . Licence. 

* 

t - * 

To an action of trespass, the defendant may plead, that* he 
committed the supposed trespass by leave of th^ plamtfff.. 

Where: a. person is licensed tp,do an act, it is ( racessanty 
implied, that he jnay do every thing without vyhiftt} £pt 
act cannot be done. *. 

Hence, where' to trespass against A/B.,and C^.for 
breakings and entering plaintiff's house, and continuingnfhere 
ten days, and- selling divers goods; the defendants pleaded* 
that befbre the time, when, &c. the plaintiff licensed A*, to 
filter the house, and to continue therein for thesole of. htf 
goods, by virtue of which licence A., in his ownright* and 
B: and t ., as his servants, peaceably .entered the house by 
the doori then open; to sell the said goods* and in and about 
the sale of goods, necessarily continued in the hau&e for ted* 
slays, fax. concluding with a verification. Up demurrer, it 
.was objected, that the licence wqs personal to A-» and, con- 
sequently, it could not justify theeofry of any other person 
and .'at least it ought to have appeared on the face of the 
iplea* tl\at the, entry of the other defendants, was necessary 
for the purposes mentioned in the licence. But the obu^: 
overruled the objection, Willcs, C. S. observing, that 
eman could seligoods ,to himself, it, whs, absurd tpcoqiend 
that/this was a licence to A. only .to go into the house; 
Std^s, it was highly probable, that he might Want to ^aj^ 
several persons with him, in order to assist in the sale; and 
#ti* is suflickpitly set forth in the plea; for it.is aUeged,t)jat 
all three necessarily continued in the house for ten days,,to 
sell t he said goods; and if their continuance therein were ne¬ 
cessary, their entrance must certainly be so Coo, and was there- 
#ic*u^ciently alleged (.15). , , , n 

’• G»yw«yj»tb«* WitW* 


tho»e licences tin 


$,*13 Qen. 7 . i3. the distinction is taVetf 
s tW. are given for pleasure, and 'tKba^|o^i|ft 
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Wheffc of several tresspasses com- 

mittedOhSeVeiSfr *, ‘ahd.ithe: defendant pleads a licence, 
to whtdvthe p&ifcti^rephas : *<lerXA$uri& sub'propria absque 
tali causa; it lsiiscUiWb^t^n^lie^^endant to shew a licence 
&r eafefc r Set of r trespassprovdd by iheiplahfrtiflF. In such ease 
if? & n«t rteecsstfry-for tits plaintiff tortflew assign; for the 
meaning‘of'tlfd i^pHcatioitis,? that fhtfctilefendant committed 
the several trespasses without a licence for each. 

Licence to enter and OCcupy land for a certain time 
ampUflts to a lcase ? g.nd ought to be pleaded as such m . 

The dcfend^nbrnay also jystify an entry into the hoctses or 
land of another under a licence in law. Such is the entry 
into' art inn or iavern at seasonable times, ah entry to deiband 
rent doe for^he enjoyment of the land, or to distrait for the 
rent in arrear, or to distrain cattle damage feasant. Sttch' dlso 
is an ehtry for the- purpose'of executing (in a legal manner) 
the^rocesS'Of the law; the eirtry of a remainderman Or r6- 
vereioh£r r tb view the state of repair, and see whether any 
Waste hafe'bCen Committed on the. estate; the entry ol' a' oortt- 
irtbner eO Viewflife cafctle, and the like. Having stated'Several 
it&tarife&s inVVhich-the law permits a person to enter thellouse 
IM* l#hd oMhothetV ? wo proceed to inquire in what cases a 

K shall * be 'deemed trespasser ab initio ; as to. which the 
virfg distinctions mnstbe observed 


VV- 



licence, is ? given to any 
commission of sOnle 


abt' tlienelife stiktl be considered as a trespasser ab initio 1 1 . e, 
frojrt the tfrst entry; determines from the subs&- 

jhlieftt ^pt^^o'drtimo f pr*tp ’4hat intent the original entry Was 
as, if a pOfsdVi ept&ts anirtt i or tavern^ and afterwards 
5 ti*e$jfes& £ by carrying away any thih’gi the law 
wb(SeS;mat^eidK^ed for that purpose; and bebftofce the act 

Uvs aUa'II La' h ^aickt»\rfMAlw 


1 ' frames $ ftiipf; Wft Min, T. 1809. 

/ryv/ Milan; ■■ 


in Adm. J^Cur. S- if. 7. r. ! fc to 
Ptowd. 949.*. u o*' 1 !!' 1 I'ii 






i »* <efW „*di 


.J 1 i . T' 


the 


le former are merely personal, but that rhd&e^fl^Kblise^thte pri¬ 
son to whom the licence 18 g lveu may take others with him; “ Et 
aseiut si on me liceuse a avoir un aVw in sdh bofs, mes servants 
jostifteront le eier del arbre et-d’antrer.-*— Xhe-ibna ec br anch .of 

note, * 




hon-feasance, as in the case of an entryiotd’&n inrf, Snd re¬ 
fusing to pay for the iiquor which he nna donstimed “/there 
He cannot be considered as a trespasser ah 'initio, b£cahse a 
mere non-Fe&'sancedoes not amotint to'a trespass. So Where 
Ode who hap distrained a beast datnage feasant; or takfcn ail 
estrayi kills dr works it®, he shall be deemed a tfespasser ab 
initio ; but a refusal to deliver thd bedst, on terider or amends, 
being a mere non-feasance. Will not be considered as-a tres¬ 
pass with force ab initio. It is dear, therefore, that in order 
to constitute a person a trespasser ab initio , the party must 
have been guilty of a subsequent act of trespass. 

2. Where the entry, authority, or licence, to do any thing 
is given by the party , there although the person to whom the 
authority is given thay, by the commission of subsequent acts, 
be a trespasser, yet sueh subsequent acts will not affect 
the original entry, so as to make that which was sanctioned 
by the authority of the party complaining, a trespass. In 
this case, therefore, the subsequent acts only will amount to 
trespasses. 


6 . Process . „ . 

* * • 

An officer cannot jugtify the breaking open an outward 
door or window?, in order to execute process in a civil suit; 
but if he finds the outward door open, and enters that way, 
or if the door be opened to him from within, and he enters, 
he may break open inward doors, if he finds that necessary* 
in order to execute his process. And, as it seems 9 , this rule 
holds, although the defendant be not in the house at the time; 
but in such case the officer must first demand admittance, apd 
this demand must be pleaded (16). And the officer capnot 
justify breaking the inner doors of the house of a stranger, 
Upon suspicion that a defendant is there, to Search for him in 
Order to arrest him on mesne process'. s 

A., an excise officer*, applied to the commissioners of ex- 

t 4 

n Six carpenter * 1 cue, 8 Rep. 146- a. r Johnston V. Leigh, 6 Tavnt. 846. 

o Oxley v. Watts, j T. R. ia. s Cooper v. Booth, B.R. T. s5 G. 3 ; 

p Foster’*" Discourse of Homicide, on,error from C. B. 3 Esp. N. P. C. 

chap. 8. s. 19 . 135. in which Bostock ». Saunders, 

q Ratcliife v. Burton) 3 Bos. & Bui. 8 BI. R. 913 . 3 Wils. 434 ,/was over- 
823. ruled. 


( 16 ) For justificatibns under process of superior'*nd inferior 
courts, see ante } tit. Imprisonment, p. 861—*864. 
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cisc for a warrant to search the house of B. TJlie. commis¬ 
sioners, being satisfied with the reasonableness of Ills sus¬ 
picion, granted a warrant, empowering A. to enter the house 
of B., and seize all run tea which should be there found frau¬ 
dulently concealed. A, accordingly entered B.’s house in the 
day time, and broke open a lock which B. had refused tp 
open, and rummaged his goods, but did not find any tea. In 
an action of trespass brought by B. against the officer, it was 
holden, that upon the true construction of the stat. 10 Geo. 1. 
c. 10. s. 13. the officer was justified, although there was not any 
tea found, or any evidence given of the grounds of his sus¬ 
picion. 

In an action against a sheriff for breaking and entering 
plaintiff’s house, and staying therein three weeks, the de¬ 
fendant pleaded a justification under process as to breaking 
and entering, and staying in the house twenty-four hours'. 
The plaintiff, admitting the writ, replied de injuria sua pro - 
pria absque residua causes. The defendants proved their 
justification; but it appeared that the officer continued in the 
plaintiff’s house beyond twenty-four hours. Lord Ellen- 
borough was of opinion, that the plea applied to the whole 
declaration, and that if the plaintiff meant to rely upon the 
excess beyond the twenty-four hours, he ought to have said 
■so by a .new assignment. ,7'/te residue of the cause men¬ 
tioned in the plea wgs alone put in issue, and the length of 
time, during which the officers remained in the house, was 
rendered immaterial. 

7. Right of Way (17). ' 

To trespass (fit. cl. fr. the defendant may plead a right of 
way over the locus in quo , and that in the exercise of such 
right he committed the trespasses complained of. 

There are four kinds of ways"; 1. a footway; 2. a horse¬ 
way, which includes a footway; 3. a carriageway, which in¬ 
cludes both horseway and footway; 4. a driftway. 

Although a carriageway comprehends a horseway, yet it 
does not necessarily include a driftway *. It is said y , however, 

t MOnprivatt v. Smith, a Camp. N. x Ballard r. Dyson,' l Taunt. R. 279, 

■ P/C. ifs( y t* er Cbambrc, J., S. C. 

u 1 Imt.-sS. a.- 


— . XHuU ' 1 ■ . ,, 

(17) For right of common, see ante, tit. Common, and tit. Re¬ 
plevin, Jpfeaa.jjak.bar to avowry for damage feasant, p. 1117*., for 
right of fishery, see ante, tit. Fishery, p. 774. , 
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Xhtft evidence,, of a , carriageway strong pr^sumpUy# jevi- 

4ence.of t]iei)raat pf, a driftway. , s s > 

- Thefee ways are* either public.or highways for all persons, 
or privaterW^ys (18). ^ 

An Highway (termed in Law French chrnd^) ii J a w rijr for 
All the fcffig'4 subjects to passan&repa^S*. It is i&tledr^/a 
via, 0^%he king’s highway, although the king dah 5 8tiiy‘fclartti 
a passage'for himfeelf rfna His subjects; for the freehold oftH 
the profits grow nig there; as trees, and other things, are in 
the lord of the Soil. < . ^ e • *' 

Whdre the bwhet of land builds houses upon i^*, ,forming 
a street, which he permits to be used as an high way., although 
ah absolute transfer of the property in the soil cannot be, pre¬ 
sumed, yet a dedication of the way to the public will he pre¬ 
sumed, so far as the public have occasion for it, for the pur¬ 
pose of passing and repassing along the same. Sat proof of 
a bar having befeti placed across the street b , at the tinfe’ivhen 
the street was made, even although such bar rrtay have been 
Subsequently destroyed, will rebut the presumption df a de¬ 
dication to the public; for it must appear that the dedication 
Ifrgs made openly, and with a deliberate purpose. * Nv There 
Cannot be a partial dedication to the phblid, ! although there 
may he a grant of a footway only*.* Permitting the public 
to nave the free,.use of a way ih a street in London'for six 
years, has been holden sufficient evidence, of aidemlicpon, 
Vvhere no bar has been put up*. \ , 

* Terns de k Ley y. CldmJnj Bid. 

A hi', Chimin, pi. (», in, it. 

a ljulev Shepherd, Sir. ltOA. 
b IfoUrti y. Koi’i*, Surrey Lent Ash. 

ISbS, roram Ueatli, J., | Camp. N. 

P.C«.*$a- . 

fc 8 C •• , * 

d Per-Lord Kenyon, C. 3. Trusteed at 
Ru^by Charity y. Merry weal beV, . 

Middlesex Sittings, May atith, 1790. 

. i 1 diet, 978. ih ». This waa the 
case pf MborOilghfatr. But where 
the plaintiff erected a street, lead¬ 
ing out of a highway, across his own 
,, clme, and teriuitiatinff at the edge 
of the defendant's adjoining close, , 

• , n . . . - 


Which'was separated from thcels'd 
pf the. street for 91 years, (duHtfg 
JU9 hf, -which, the..haute* were,com¬ 
pleted, and the, street pul ,! ' 


itched, rlekn^ra, afid llglited’ahd 
both fuotf^ypr jaud the horse¬ 
way thereof pared, at the expense 
Pf the iiiKhmhthy,) tfy the defend- 
Pot's fence}' it tvoa holden that this 
Street was not ,so dedicated to the 
hublic, that' the defendant pulling 
.down his fence might outer it tat the 
cud adjoiuipg to hie Ignd, pad aim 
it its a highway. Woodyer v. llad- 
den^s Taunt. IBS.. Swfflr.''Barr, 
4 Camp. 16 ^a- . ^ - „ < . 


y*t> 


* 1*f f U 1 1 > 






UiiJ 


JJL 


L 5 


J , • ij 4 / - * * I. ' t ’ ** i 

(18) “ If a Way leads to a market, and is a common way for all 
travellers, and communicates with a great road, it is an highway ; 
but if it leads only to a church, to Hi pfifate hoiise,' or vffiajre. 6f tb 
fieldsidtM^.. priMe way.jBut this is matter of fact, tfnc much 
depehdroA tephta^bu.’' Per Hale* C. J. Austin’s cpte/iv wte* t8lj. 
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trespass for entering plaintiff’s close* ail'd puttihg dowh a 
&ate. Plea, that there wasa public footway-oV^r the' lords 
in quQ ( and, because the gate was wrongfully erected across 
the same, the defendant pulled it down. It appeared inc,evi¬ 
dence, that the §pte in question had been recently put irp in 
a .place where a similar gate had formerly stood, but where, 
for the last twelve years, there had been none. ; ft there¬ 
upon contended, for the defendant* that, from sufte/ing. the 
gate to be down so long, and permitting the public;to.use the 
way, without obstruction for so many years,,the plaintiff, ami 
those under whom he claimed, must be considered as haying 
completely dedicated the way to the public, arid'that the gate 
could not be replaced. The plaintitf, however, had a yeraiejt, 
which the Court of King’s Bench, the following term, refused 
foset aside. 

*■ i , » * ■ * *j 

A private way is a right which one or more persons harp 
of going over the land of another. This may he .claimed 
either by grant, prescription, custom, by express reservation, 
as necessarily incident to a grant of land, or by virtue ©? an 
enclosure act - , 

1. By Grants A f private way may be claimed bygrKnfc: 
as if A. grant that fl< shall have a way from (3, through such 
a close (belonging to A.} to M. So if A. covenants that B. 
shall enjoy sudh a way, it amounts to a grant*.- \ 1 - 

Under the grant* 11 of a free and convenient way m^th tough, 

and over a slip of land, leading from ■■ to —-—, 

with liberty to, make agd lay causeways, &c. and to use the 
same with carriages; and to carry coals , &e.” the ’grantete has 
a right to make apy such way as,is necessary forthe carrying 
that commodity,.?. g. U. framed waggon* way*. **»•.. t > 

u Under'the grant Of h Way from A. to B. h , in, through, and 
'along a particular way, the grange is not j ustified in making 
a transverse road across the same. - * ' ■ ’ 

• „ . *' * * v r U: if 

,If a person has a way through a close 1 ,.in a particular di¬ 
rection, and he afterwards purchases other ©loses adjoining, 
he eamlotextend the way to those closes. ' V;./' 

Itn ^pleading a right of way under a rrant, regularly there 
ought to be a profert of the deed; but if the deed has 4 been 
lost* “ by time or accident,” it may be bo stated in the plea, 
and that w ill dispense with the necessity of a profert. 


v,». Winter, ] Camp. N, h S. G* > 
f *W, \ t. R rife 


t - 4 • M4 nr«t v^«f «i p«* 1 

B \ Brpujiman, 3 T. R.,^1. t 

nn.«. L - v ’ * * 
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At common law; the right to repair is incident to the grant 
of a way 1 . 

A. granted to B. m , his heirs, and assigns, occupiers of cer¬ 
tain houses abutting on a piece of land about ,eleven feet 
wide {^ich divided those houses from a house then belong¬ 
ing to, A.), the right of using the said piece of land as a foot 
or carriage way, and gave him “ ail other powers, &c. inci¬ 
dent or necessary to the enjoyment of the way;’* it was 
holden, that under the terms of this grant, the grantee was 
entitled to put down a dag-stone upon the piece of land in 
front of a door opened by him out of his house into this 
piece of land; Chambre, J. observing, that the nature of the 
thing was material in considering the effect of the words. 
The way was granted for the occupation of a dwelling-house, 
and the grantee ought to .have every thing needful for the 
occupation of his dwelling-house, he ought, therefore, to 
have the opportunity of repairing the way in such a manner, 
that it should not be wet or dirty, when ne, or his family, or 
his visitors enter. If any inconvenience had been occasioned 
to the grantor, it might make a difference; but that was not 
the case here, nor was it to be feared that any right could 
hereafter be set up in respect of the soil, in consequence of 
this stone having been put down; for the precise extent of 
the road was pointed out.. * 

A person having a private way over the land of another", 
cannot, when the way is become impassable by the over¬ 
flowing of a river, justify going on the adjoining land, al¬ 
though such land, together with the land over which the way 
is, both belong to the grantor of the way (19). 

2. By Prescription.-^A private way may also be claimed 
by prescription 0 , e. g. that defendant is seised in fee of a cer¬ 
tain messuage, and that he, and all those whose estate he has 
in the said messuage, have, from time immemorial, had a fodt- 
way, &c. (as the case may be) from - ■ to - . 

From the words in italics, this plea is termed prescribing 

1 Sembl. i Saund. 393 . Admitted per m Gerrard v. Cooke, 9 Bos. & Pul. N. 

Hept}) and Chambre, Js. in 9 Bos. R. 109. ' 

& Pal'. N. R. 109. n Taylor v. Whitehead, Doug. 744. 

• o Rastall'a Entr. 6 l 7 . f pl.&cd. sd« 


(19) “ Highways are governed by a different principle. They 
are for the public service, and if the usual track is impassable, it is 
for the general good that people should be entitled to pass in 
another line/’ Per Ld. Mansfield, C. J. S. C. 
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tti n i que estate. A right of way being an easement merely, 
and not an interest, it is not proper to lay the way as appen¬ 
dant or appurtenant p . 

If the defendant be a particular teuant, as tenant for years 
under a person who is entitled to a way by prescription for 
himself and his tenants, the plea must set forth the seisin in 
tee, the prescription, and the demise from the tenant in fee to 
the defendant, in conformity to the rule of pleading, that 
wherever a particular estate is pleaded, it must be shewn and 
derived from the'fee’. 

Unity of possession of the land to which a way is appur¬ 
tenant by prescription, and of the land over which the way 
is, will extinguish the way; for the prescription is gone, and 
the way is against common right'. 

As from an adverse enjoyment of a way for twenty years, 
or upwards*, a right by grant may be presumed, it is in many 
cases advisable to claim the way under a non-existing grant, 
as well as by prescription, lest proof of unity of possession, 
at some distant point of time, should destroy the title by pre¬ 
scription* (20). 

A claim of a prescriptive right of way from A.”, over the 
defendant’s close unto D., is not supported by proof that a 
dose called C., over which the way once led, and which ad¬ 
joins tp D., was formerly pPssessed by the owner of close A. 
and was by him conveyed in fee to another person, without 
reserving the right of way, for thereby it appears that the 
prescriptive right of way does not, as claimed, extend unto 
£)., but stops short at C. 

But where in trespass tju. cl.frA the defendant prescribed 
for an occupation way from his own close “ unto, through,' 
and over * the locus in quo, to and unto a certain highway, 
&c., it was holden, that such plea might be sustained, though 
it appeared that one out of several intervening closes was in 
the possession of the defendant himself. 

In trespass for breaking gates, and entering plaintiff’s 

* 

* 

p Godley v. Frith, Velv. 359. s Campbell v. Wilson, 3 East, ay 5 . 

tj Stilly v. Dally, D. P. Salk. 56 a. t SeeaT. R. 157. 

Cartb. 445 . Ldi Raym. 331 . Judg- u Wright v. Rattray, 1 East's R. 377 - 

nieut affirmed on error •, recognised x Jackson v. Shillito, Trin. 3*3 G. 3 

m 3 Wits. 7 a> C. B. cited 1 East's R. 38 |. 

r 1 Roll. Abr. 935 . (C.) pi. 8. 


(20) See ante, p. 1045, n. (3). 



HM4 


TftfcSWM*. 


clt&c*^ d^fetidanfc proved a preseriptionto Use a way in th« 
Jrcdfc fn qpd; fgfttie ihhibitantsof Water-Eaton, andothct 
towns t fd_gb‘tb Eeigh&tn ahd’Wobufh. 'Th£ prescription in 

inkaki+flnh idif. nil/li 



»Hf’M J 


X IVV^W*f- -A Ub |y*V(tUg iilVI' 

feroirff ftjJfjhrdict for defendant* 

’Evidence of a prescriptive fight of way for ail manner of 
floes not necessarily prove a right of way for afl 
manner of cattle* (21). 

' ‘j.By ^ubfontsl-A. custom that every inhabitant of such 
£vi 11,6 mill haV^ over such land, either t6 church or 

tb market/ i^ gooU^because it is but an easettifenf, and not 
a profit. if * ’wr.sy w.* \ ? 

’ A 'tithe-6wtief is tofifiiled to make use of the road ordinarily 
used for the ordinary occupation of the dose in‘ which the 
tit&edtltakert*; but foe can not justify carry ing his tithes home 
by snWoth&r road, ‘although the farmer himself may have 
US€d icfo^itbfeoccnpation of his farm 1 *. 

«•$ &V' eirtj fes$' B,esermti6n, —=• A right of" Way<' may i be 
ct^fneil' bVrapfess ireseiV&ioii ^ as whereA. grants land to 

n nrfiir aU ;■ ’ 



e,yby tijs; p\y q .laiuf,, grants the, close to another, the 
graqU^sh^L haye a way^to $.e qlose, as incident totltigpuit, 
Qty, afi,ik f ^,sQi^etjn?esItei7jied t a way of necessity/,‘"for, ptlieiv 
be ^hapt^fyvq^njkbenefit fpm th&grflptf * . ,, . , ’ 

If A. has four closes lying together, and -Mls threei of 

ftoi ,\i no."-..-•'■* •' i>* viii?; n- ■ i ■ ,•■ 1 

yi'fNtUlalii »; Ck»l>k «ttd olhra«,v|ht£k- a • Adtaitted^in• CubitSelby, q N. 9, 
ingham Sum. A»§. 1737. Serj. Leeda’ 466. See a Wo 

l^sKo.YfnunVlf m- t 

-rucj sine •//■*>.is • \ :< -.n* 

XW ffiiiait — r 




»jhN »'4w 


infill /"i 1 /#h.< 4 *' * v * * - ii( *'* * J j ? 1.' 1 1 ^ f "\' i * * 

Lof We’iisfige isetfidetiqehf a‘ right ooly^cdhlhietfsili 
lie/ - Hferife *use 6f & Wit ftir ttUriages-ahd pigs, is 
.. _ r _ /hf 1 # right dFway for oxen. Per .three judges^ : S;'C*»i 
qtwtrs, ■>/? JhtafcMWftSTC considered;it A9 a matt^f of 

few®»Bh to ^fetfisr ‘hfH&t 

of way for cattle is to be presumed from the usage proved for a 
cartway* ^Consequently, although in certain cases a general way 
fof which tt jUiy ina^'infe| a 

the reimiiaawhmpiwf^hfv^Jflir forming an opinion on either 
Per Sir J. Mansfield, S. C. 
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them to B„ reserving the middle close, to which A. has, not 
any wav, except through one of ( those closes which he sold, 
although he, jeseryed not any; w^y, yet A. shaft have a way 
to the middle elofie,as reserved Jo him by operation of law* $ 
and unity o|poaies^ion ; w,iU pot $$tihgiuqj» th i* species of way*. 

J. S., as a trustee, conveyed land to another, to whfcl) there 
was not any way, except over the. trustee’s land - r it was 
holden, that a right of way passed of necessity, as incidental 
to the grant f . . _ 

If A., the owner of a dose over which there is a right of 
way*, plough up the way, and assign a new way, any person 
may justify using the new way as long as it lies open; but if 
A. afterwards stops up the new way, the removal of the ob¬ 
struction to the new way canuot be justified, as will appear 
from the following case: 

A., the owner .of a close situate within n close belonging 
to B. h , had a prescriptive right of way through B* a close to 
his own: twenty-four years before action brought, B. had 
stopped up this way, and made a new way, whicji had been 
used eyer since, but latterly B. stopped up the new way; 
in an action'brought by B. against A. for going oyer the 
new way, it was, holden, that A, could not justify using this 
way’as A' wav of necessity, but that he should'either have 
gdfte the" old way, and thrown down the dncHkure, or 
brdught an action against B; for stopping up the old way. 
TtVemew way * was only a way by sOflferehCe during the 
pleasure of both parties, and A., by stopping it 1 up, aetef* 
mined his pleasure. 


A way of necessity exists after unity of possession of the 
close to which; and the close over which, and after a subset 
quent severance ^ . 

If a personpurchases' close A.* with, a way of neegskfty 
thereto over close B.* a stranger's land, and afterwards pur¬ 
chases close B. t and then purchases close CL, adjoining to 
close A., and through which he may enter close A., and then 
sgjfe qlpse.B.,,without reservation of any way, a,u$ sells 
clones.A, and C., tbe purchaser,of cjose A* shailneyertM&s 
bafe*heanciei>t myM neRessity to4o»e 

Having detailed the Several'methods by which a^patfyinay 
blrti&'ff tok Way* over the fend ofnw&thtii If 

&>** <*• 

Ctotfat. h R^tor.^**** 

iy^ : «!' >X‘ hi, hi, . . 1 r. 'S$VW0tf 4* 
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be improper to subjoin a few remarks relative to the form of 
'pleading a right of way, and of replying thereto. 

Pleading flight of -In pleading a' right of way, the 
defendant* otight to shew the nature of fche way, ;. e. whe¬ 
ther it bfc a fwkway,^ or carriage-wrfjpt otherwise 

the pjjfl^frill be bad, on demurrer 1 , for uncertainty: this 
rule applies both to public and private ways; but in other 
respects, the form of pleading a public highway is more gene¬ 
ral than that of pleading a private way. Hence, it has been 
holden, that in a plea of a public highway, it is not necessary 
to state either the places from which and to which it leads ■„ 
or that such way has existed from time immemorial 1 . It is 
sufficient to state compendiously, that it is a public highway; 
but in pleading a private way, the terminus a quo , and ter¬ 
minus ad quem a ought to be set forth*. 

In replying to a plea of right of way, the plaintiff either 
admits the right, and new • assigns, e. g. extra viam , or that 
the plaintiff has used the way in a different manner than that 
to which he was entitled; or he denies the right; and here 
it is to be .observed, that in denying the right the plaintiff 
must traverse it specially,.in conformity to the rules.of pleads 
ing, which do not allow the general traverse de injuria sud 
propria absque tali causd to be pleaded in ..cases where the 
defendant insists on a right 11 ; and which rule holds as welj 
where the defendant justifies by command of another claim¬ 
ing the right, as where he insists on the right-in himself V 

To a plea claiming a right of way, the plaintiff may tra¬ 
verse the right, and give m evidence that the way had been 
stopped up by order of* two J. P. under the stat. 13 G. 3. 
c. 78. .s. 19. and 55 Geo* 3. c. 68. (22) and that defendant 

i Alban r, Brounsall, Ycjv. i63- n Rujshbroofce v. Pusanie, 4 Leon! id. 

it Itoun^V. Bardin, I H- Bl. 351. Crogatc’s case, 3 Rep. <36. b, Coopbr 

i AauindaJI v. Brown, ST. R. 2(35. V Mouke, Willes, 54 . & - 

m 3 Leon. 10. ■ o Cockcrill v. Armstrong, YViltes, 99.. 


(2S) By Stat. 55 Geo. 5. c. 68. after reciting sec. Ip.'of 13 Geo. 3, 
c. ^8. am- that it is expedient that more public notice should be 
giveti of others for diverting and stopping up highways, andatao 
thut ^greater facility of appeal should be given against such orders, 
and that J. P. should have power to stop up unnecessary highways, 
it id enacted, that so touch of the act of the 13th of the King as is 
therein before recited shall be repealed, and by s. Q. it is enacted; 
that “ when it shall appear upon the view of two or more J. P. 
that any public highway, bridleway, or footway^ &c. may be 
diverted, so as to make the same nearer or more commodious to the 
public , and th§ owners of the lands through which such new high. 
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committed the trespasses complained of after the way was so 
stopped up. 

But a plaintiff could not have availed himself of such an or¬ 
der, under the, 13 Geo. 3. c. 73. unless it had appeared that the 
order had pursued the form prescribe^ in the schedule to 
which the enacting part of the 19th section referred*, e. g. the 

p Davison v. dill, 1 East, 64. 

way, &c. is proposed to be made, shh.ll consent thereto, hy writing 
under their hands and seals, it shall be lawful, by order of such J. P. 
at special sessions, to divert and turn, and stop up such footway, 
and to divert, stop up, and sell such old highway, or bridleway, 
and to purchase tne ground for such new highway, &c. in the man¬ 
ner, and subject to tne exceptions and conditions prescribed in the 
statute 13 Geo. 3. c. 78. with regard to highways to he widened 
and diverted ; and also when it shall appear upon the view of two 
J. P. that any public highway, &c. is unnecessary, they may by 
order, stop up and sell the same, subject to the conditions men¬ 
tioned in the 13 Geo. 3. c. 78. in regard to highways, to be widened 
and diverted ; except that the mouey arising from such sale shall 
be paid to the surveyors towards the repairs or the highways of the 
parish; —provided that in the several cases before mentioned, a 
notice in the form given in ^schedule to this act, shall be affixed 
by the side of the highway, &c. and inserted in one or more news¬ 
papers of the county, for three successive weeks after the making of 
such order, and a like notice shall be affixed to the door of the 
parish church on three successive Sundays subsequent to the order,' 
and the notices having been so published, the order shall at the 
quarter sessions next after the expiration of four weeks from the 
first day on which such notices shall have been published^ be 
returned to the clerk of the peace ih open court, and lodged with 
him, and the said order shall at such quarter sessions be confirmed 
and inrolled.. Sect. 3. gives a power of appealing to persons ag¬ 
grieved by such order, or by the inclosure of any road.or. highway, by 
virtue of any writ ad quod damnum,* to the said quarter sessions, 
(that is, the quarter sessions next after the expiration of four weeks 
from the first day on which the notices shall nave been published,) 
upon giving ten days notice in writing to the surveyor aud also affix¬ 
ing suejh notice to the door of the parish church,. And by s. 4. if no 
appeal be made, or being made, such orders shall.be confirmed, the 
ways may be stopped and the proceedings shall be conclusive to all 
persous, and the new highway, Ac. shall pe^nd qpntinne a public 
highway,,&c. but the pld highway, &c. shall QQtbe Inclosed yntil the 
new highway, &c. shall be completed and put into good condition, 
aud so certified by two J. P. upon view, [This certificate is to be 
returned to the clerk of the peace, and by him inrolled amongst the 
records of the quarter sessions next after, such qrder shall have 
been confirmed and inrolled. ^. 

»■ See Rex v. Justices of Bucks, s Msulc an<) 330. 
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length .and breadth of the new road must have been set out 
in tne order; otherwise the order would have been bad, and 
advantage might have been taken of the defect in a collateral 
proceeding. 

And further, as by the same section of thfcftfctatute the 
J. P. only jurisdiction conferred on, them in a given 
case ? ^p;,, to divert an old road, so as to make it nearer 
or more' commodious to the public, that is, by making a 
new road (23); it was necessary that it should apnear, 
that a new highway had been made in Ijeu of theold high¬ 
way; merely widening an old highway, by the addition 
of detached pieces of land adjoining to one side of it (thp 
termini a quo and ad qunn t and the direction of it, remaining 
the same as before,) was not considered as diverting an old 
highway, or making a new highway within the meaning of 
that statute*, and in such case, although the order of the J. P. 
was regular on the face pf it, stating, that a new highway had 
been made in lieu of the old one, and although such order 
had been coniirmed on appeal by the quarter sessions, yet it was 
competent to the defendant to prove that a new highway was 
not in fact made; for the J. P. cannot give to themselves a 
jurisdiction in a particular case, by finding that as a fact 
which is not really the fact. 

8. Tender of Amends. 

At the common law', if a person brought an action of 
trespass for taking.away his beasts, or other goods, tender of 
sufficient amends before action brought was not a bar; be-? 
cause the party making the tender was not the owner of the 
goods, as in the ease -$f a distress (24), but a trespasser to 

q Welch v. Nash, 8 Cast, ng*. See also r ?Inst. 107. 

Do l’outtiieu v. PciinyfeathtT, S 

Taunt. l>34. 


(23) The power to shut up roads is given only where there is 
a new road to be 'set'out. Page v. Howard, &$. 23 G. 3. B. R, 
Caltl. 2 >3. 

(24) With .respect to distresses, either for rent arrear or damage 
feasant, the law is*, that if a tender is made before the taking the 
distress, foe taking is wrongful; if after the taking, and before im¬ 
pounding, the detainer is wrongful. But a tender, after impound¬ 
ing, cocnes too late. Hence, iu pleading a tender of amends to ap 
avowry for damage feasant, it ought to appear on the face of the 
plea, that the tender was before impounding. The clause in 
stat. 21 Jar. I. c. 1 6. s. 5 . hath not made any alteration in thin 
respect, for that clause is confined to actions of trespass f. 

* 9 Inst Jp 7 - t Allen v. Bay Icy, Lutw. 
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whom the law did not shew any favour. But now, by stat* 
til Jac. 1. c. If), s. 5. “ In all actions of trespass quare clau¬ 
sum fregit, wherein the defendant shall disclaim in his plea, 
to make any title or claim to the laud, and the trespass be 
by negligence: or involuntary* defendant may plead a dis¬ 
claimer, and that the trespass was by negligeuce or invo¬ 
luntary, and a tender of sufficient amends before action 
brought.” 

To'’this plea the plaintiff may reply a latitat sued out.*, 
.with an intention to declare in trespass before the lender. 


V. Costs. 

The statute of Gloucester having given costs in all cases 
where damages were recoverable, it followed as a necessary 
consequence, that wherever the smallest damages were reco¬ 
vered, the plaintiff obtained his full costs. This was pro¬ 
ductive of so much inconvenience, by encouraging vexatious 
suits, that the interposition of the legislature was deemed 
necessary, in order to confine the operation of the statute of 
Gloucester. For this purpose it was enacted by stat. 22 &• 
23 Car. 2. c. 9., that “ in all actions of trespass, assault and 
battery (25), and other personal actions, wherein the judge, 
at the trial of the cause, shall not find and certify under his 
hand, upon the back of the record, that an assault and battery 
was proved, or.that the freehold or title of the land mentioned 
in the plaintiff’s declaration, was chiefly iu question; the 
plaintilf, in case the jury shall find the damages to be under 
the value of forty shillings, shall not recover more costs of 
suit than the damages so found shall amount unto.” 

Notwithstanding the general words' “ other personal ac¬ 
tions,” this statute has been uniformly construed to !>c con¬ 
fined to the two species of actions therein specially named, 
viz. trespass, and assault and battery ; and that the action of 
trespass is confined to trespass quare clausum fregit, wherein 
the freehold or t itle to the land may come in questiou. 

«» Watts v. Baker, Cro. Car. 2G4. t Salk. aos. Milliumc v. Read*, 

Wits. jit, Wilks, C. i- 


(25) For the cases on this statute relating to assault aud battery, 
ante, j>. 40. 

YfL. n. * q 0 
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It may be laid, down as a general rule, that all act ions quart 
clausum frrgit, wherein the plaintiff merely declares for an 
injury to the freehold, or to something growing upon", or 
affixed* to the freehold, as breaking a lock affixed to plain¬ 
tiff’s gate*, are within the statute. And this rule holds, 
although the declaration charges the defendant with taking 
and carrying away a portion of the freehold, provided such 
taking and carrying away be merely a mode or qualification 
of the injury done to the land. 

In an action of trespass quart clausum frcgil*, it was stated 
in the first count, that the defendants broke and entered the 
close of the plaintiffs; and the grass of the plaintiffs, there 
then growing, with their feet in walking trod down, spoiled, 
and consumed, aiul dug up and got divers large quantities 
of turf, peat, sods, heath, stones, soil, and earth of the plain¬ 
tiffs, in and upon the place in which, &c. and took and car¬ 
ried away the same, and converted and disposed of the same 
to their own use. There was another count, upon a similar 
trespass, in another close. The defend ants pleaded the ge¬ 
neral issue to the whole declaration, and I wo special pleas to 
the second count; and on the trial, a verdict was found for 
the plaintiffs on the general issue with one shilling damages; 
and for the defendants on the special pleas, and the judge had 
not certified. It was holden, that the plaintiffs were not enti¬ 
tled to any more costs 5 ban damages. Lord Mansfield, C. J. 
observing, “ What has been called an asportavit, in this de¬ 
claration, is a mode or qualification of the injury done to the 
land. The trespass is laid to have been committed on the 
land by digging, 6tc. and the asportavit as part of the same 
act; and on the trial of the issue, the freehold certainly might 
have come in question. This is clearly distinguishable from 
an asportavit of personal property, where the freehold cannot 
come in question, and which, therefore, is not within the act; 
thus, after trees are cut down, and thereby severed from the 
freehold, if a trespasser comes and carries them away, that 
case is not within the statute, because the freehold cannot 
come in question; here it might.” 

So where the plaintiff declares for a consequential injury, 
merely as matter of aggravation. 

Ip trespass for breaking and entering a dwelling house*. 


u llill v. Recvci, C. 11. t. 3 G. 1 . Cull. 
N. 1*. 329. 

k Birch V. bafleVjC. B.Trin.T.3 G-i. 
Bull. N. P. 330. 

y Butler v. Cozens, 11 Mod. 19s. 6 Via. 
Abr, 357. 


z Clegg v. Molyneux, Doug. 779. 
a Appleton v. Smith, B. R. 11 . 2 G. .X 
Bull. fc'. P. 3 jo. See also Blunt r. 
IWithcr, Sir. O4?. 
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6ml making a great noise there, and continuing there until 
the plaintiff and another person were compelled to give a sum 
of money ; it was hdlden, that the plaintitl' was entitled to no 
more costs Jhan damages. 

In trespass for throwing stones'*, &c. at tint windows of 
plaintiff’s house, ami breaking tlx? glass, &o. the damage* 
being under 40y. and no certificate; it was holden^ that the 
plaintiff was not entitled to any more eosis than damages; 
because the defendant might have given liberum tenementum 
in evidence, and so Liu? title (;> the house have come in 
question. 


In eases like those above-mentioned, if it does not appear 
either by the certificate of tin- judge, or by the pleadings 6 , 
(for that is considered as tantamount 1o the judge’s certificate) 
that the freehold or title was chiefly in question, the plaintiff 
is entitled to no more costs than damages, if he recover less 
than 4(K 


In a ease where a right of way was pleaded by metes and 
bounds, and then; wfts no issue taken thereon ; but the repli¬ 
cation new assigned extra viam, ami upon that there was a 
verdict for plaiutilf under 10s.; the court held the plaintitl 
was not entitled to full costs, (’oekerill v. A Hanson, liullock 
on costs, 8<i. See alsoCregory v. Onuerod, 4 Taunt. .08. S. 1\ 

Before the slat. 1 Ann. e. I0\ s. 8. (allowing tlx; court on 
motion to direct, a view) there could not he a view until aftd 
the cause had lx on brought to trial, when, if the judge 
t hought proper, the cause was adjourned to enable the jurors 
to have a view, and ibis was entered .upon the record: whence 
the court inferred that the title must have come m question, 
and a view having been granted, was considered as tanta¬ 
mount to a judge’s certificate*. But as since tlx* statute of 
Ann, a view is granted of course upon the previous motion oi 
either party, and may be granted where tlx* title is not m 
question, the same effect cannot any longer be attached to it, 
and a plaintiff recovering less than H)v. is no longer entitled 
to costs of increase, merely because a view has been Igtd, 
although it was granted upon the application of the de¬ 
fendant e . 

if it appear on the face of tlx 4 declaration, that the freehold 
might have come in question, it is suiliuent to bring the case 
within the statute. 


b Arilem v. Gnnaway, (3 T. R. 281. d Kmupter r. Dcucoii, Ld. Raym. 70 - 
v Asuer v. Fincli ,,2 Lev. i» J C Martin Salk. 00j. 

v. Vtjllance. 1 c Flint v. liill, li It ft. !»<>*», H LaO. 

184. 

Q O 2 
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To trespass at A. f , and throwing down, burning, and to¬ 
tally destroying, the plaintiff’s hedge, there then erected, &e. 
whereby, &c.; the defendant pleaded the general issue, and 
justified as to the throwing down the hedge,'because it was 
erected on a common over which he presefiped^fbr right of 
common, whereon issue was taken, and found for the de¬ 
fendant, and a verdict for the plaintiff, with 20. damages 
On the general issue; it was holden, that the facts stated in 
the special plea and found, could not be taken into considera¬ 
tion, to shew that the title lo the freehold could not come in 
Question ; and as, on the declaration, the freehold might have 
come in question, and the judge did not certify, the plaintiff* 
was entitled to no more costs than damages. 

The cases to which the statute docs not apply are, 1. 
W|tdfe the action is brought solely for an injury to a personal 
chattel*, 2. Where the action is brought fora local trespass, 
and also for a substantive and independent injury to a per¬ 
sonal chattel (whether in the samc h count with the local 
trespass, or a different count*, is immaterial), and general 
damages are given; in which case, as the court will intend 
that part of the damages were given for the injury to the 
chattel, as to which there cannot be any certificate, the case 
is as much exempted from the operation of this statute, as if 
the plaintiff’had declared merely for an injury to a personal 
chattel. It may not be improper to observe, that in a case of 
this kind, rf the plaintiff fails in proving the injury to the 
chattel*, and there is a verdict for the defendant on this part 
of the declaration, the action then becomes merely an action 
for a local trespass within the operation of the statute. 

On writs of inquiry, in cases within this statute 1 , the 
plaintiff shall have full costs, although the damages are 
under 40$. 

, Where the cause originally began in an inferior court", and 
is removed into EC. B. or C. B. the plaintiff’ shall have his full 
costs, although the damages are under 40$. and-there is not 
any certificate. 

It only remains to mention another class of cases, in which 
it has been holden, that wherever a special plea of justification 
is found against the defendant, the plaintiff’ is entitled to, full 
costsi 

t SteadGamble, 7 East, 32 >• k Salk. 208 . Up 

g V*n v'Phillips, Sulk. £ 08 - Keen v. 1 Sheldon v Ludgate, C. B.T.C C. 1. 

Whittier, 1 $tr. 534. Bull. ff.P. , 14 ft. 

h Audersou v. Bueklon, 1 Sir. 194. m Roop v. Scritcb, 4 Mod. 37ft. Arch. 

Tftottpsoqy. Beriy, 1 Sir.SSI.Smith bishop of CaiiU^ufy v. holier, LA: 

v. Claike, 2 Sir. < 130 . Rnyir.. ag*J. 

i Barnes v, Edgard, 3 Mod. Sf). 0 
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To trespass <juare clausum fregit n , defendant pleaded not 
guilty, and a licence , on both of which pleas issue was joined, 
and found for plaintiff, with one shilling damages; it was 
holden, that the plaintiff was eutitled to full costs, it being a 
general rule^ thfit wherever a special plea of justification is 
found anainst defendant., plaintiff is entitled to full costs. 

The rule, as laid down in the foregoing case, was recog¬ 
nised in Comer v. Baker, 2 II. 151. 341., and in Peddell v. 
Kiddle, 7 T. It. 059. 

The principle on which these determinations are founded, 
is stated by Lord Kenyon, in the last mentioned case, to be 
this, that where the case is such that the judge who tries it 
cannot in any view of it grant a certificate within the act , it 
is considered to be a case out of the statute. It may be re¬ 
marked, that the principle adverted to by Lord Kcnyon^js 
certainly a sound principle, but it is not quite so clear that 
the application of the principle to the cases in question was 
correct. 

By stat. 4 & 5 W. & M. c. ‘23. s. 10., after reciting that 
great mischiefs ensue by inferior tradesmen, apprentices, and 
other dissolute persons, neglecting their trades and employ¬ 
ments, who follow hunting, fishing, and other game, to the 
ruin of themselves, and damage of their neighbours, it is 
enacted, that “ if any such person shall presume to hunt, hawk, 
fish, or fowl, (unless in company with the master of such ap¬ 
prentice, duly qualified by lawj such person shall be subject 
to the penalties of this act, and may be sued for Lis w'ilful 
trespass in such his coming on any person’s land; and if found 
s uilty thereof, the plaintiff shall not only recover his damages, 
but full costs.” It has been holden, that a clothier, who 
kept aii alehouse, and was not qualified to kill game, was an 
interior tradesman within the meaning of this statute", and 
liable to pay full costs, although he was hunting in company 
with a qualified person at the time when the trespass was 
committed. See further as to the construction of this statute, 
Buxton v. Miugay, 2 Wils. 70. where the court of C. B. were 
equally divided iu opinion on the question, whether a surgeon 
And apothecary, not qualified, having committed * trespass in 
hunting with a qualified person, w r as “ an inferior trades¬ 
man” within the meaning of the statute, Bathurst, J. and 
Clive, J. being of opinion that he w'as, conceiving that all 
unqualified tradesmen were “ inferior tradesmenbut Wil- 
les, C. J. and Noel, J. being of opinion that the defendant, 
juerely as an apothecary and surgeon, was not to be considered 

Vltedridge v. Miner, 2II. Bl.2. o Wicklmm v. Walker, C. B. M. n 
„ G. 2 . Barnes, 125 . 
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as an inferior tradesman, or a dissolute person within the 
statute. 

By stat. S & 9 \V. 3. c. 11 . s. 4. “ In all actions of trespass, 
wherein, at the trial of the cause*, it shall appear and be cer¬ 
tified by the judge, under his hand, upon the back of the 
record, that the trespass upon which any defendant shall be 
found guilty, was wilful and malicious, the plaintiff shall re¬ 
cover, not only his damages, but his full costs 

In Reynold v. Edwards, 0 T. R. 11. it was holden, that if 
the trespass was committed after notice, the judge was bound 
to certify that the trespass was wilful and malicious. But in 
fiood v. Watkins, 3 East, 4<)0. it was adjudged, thatalthough 
the trespass were committed after notice, yet the statute 
meant to leave it to the discretion of the judge to certify or 
not, according as it appeared to him at the trial, upon view of 
all the circumstances proved, that the trespass was or was not 
wilful and malicious. 

p See Ford v. I*a»T, 2 Wils. 21. 


(2(>) See ante, p. 41, 42. 


CHAP. XL. 


TROVER. 

I. Of the Nature and Foundation of the Action of 
Trover , and in what Cases such Action may be 
maintained . 

II. By whom and against whom Trover may be main¬ 
tained. 

III. The Declaration — Plea — Defence, and herein of 
the Doctrine of Liens — Evidence—Of staying 
the Proceedings — Costs — Judgment . 


I. Of the Nature and Foundation of the Action of 
Trover , and in what Cases such Action may be 
maintained. 

Du V IN IT ION .—The action of trover is a special action 
upon the case, which may be maintained by any person who 
has either an absolute or special property in goods, for reco¬ 
vering the value of such goods, against another, who having, 
or being supposed to have, obtained possession of such goods 
by lawful means, has wrongfully converted them to his own 
use. 

In order to maintain an action of trover, it is necessary that 
it should appear, 

1. That the plaintiff had either an absolute or a special 
property in the goods which are the subject of the action, at 
the time when they came into the possession of the defendant 
who has converted them: 

2. That the plaintiff had also the right of possession in the 
goods: 
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3. That personal goods constitute the subject matter of 
,the action: 

‘- 4. That the defendant has been guilty of a wrongful con¬ 
version. 

1. Absolute Property .—It must appear, that the plaintiff 
had a'property*, either absolute or special, in the goods 
which' are the subject of the action, at the time when they 
came into the possession of the defendant who converted 
them; but it is not necessary to shew that the plaintiff had 
both au absolute and special property*; either the one or the 
.other i« sufficient. 

Absolute property is where one 6 , having the possession of 
goods, has also the exclusive right to enjoy them, and which 
can only be defeated by his own act. 

‘ , Trover was brought by a tenant jn tail, expectant on the 
'determination of an estate for life d , without impeachment of 
waste, for timber which grew upon, and had been severed 
frpin the estate, and was in the possession of the defendant. 
ItwftS lp|deq, that the plaintiff could not recover; because 
an act ion..of trover must be founded on the property of the 
plaintiff, and in this case the plaintiff’had not any property in 
the timber; for a tenant fpr; life, without impeachment of 
waste, has a right'to the trees&t the moment when they are cut 
down. In like manner tenant in tail, after possibility of is¬ 
sue extinct, is entitled to timber when cut*. 

So trustees of an estate pur autre vie , cannot maintain tro¬ 
ver for trees felled upon the pstute f ; for although they have a 
special property in trie trees while standing, yet that property 
cteases when they are cut down, and the trees then belong to 
the owner of the inheritance. 

In Berry v. Heard, Palm. 327. and Cro. Car. 212. g it was 
.for a long time in great doubt, whether the landlord had such 
n a possession of timber cut down during the continuance of 
a lease, on which he could maintain trover; but it was finally 
determined that he had; because the interest of the lessee in 
..the timber remained no longer than while it was growing on 
the land demised, and determined instantly upon the sever¬ 
ance. i 

The owner of goods stolen, prosecuting the felon to con¬ 
viction, cannot recover the value of them in trover from a 

tr.*. . 1 * ■ 

'» Per LordMonafteld,C. J. i T.R. 5G. ( Bilker *. Atiscombe, 1 Bos. & Pul. 
"b Per Lawrence, J .7 T.R. 3 Qj. N. R. as. 

C Ibid. g Cited by Lawrence, J. in Gordon v. 

4 Pjmfc v. Dor, 1 T. R. 55. Harper, ^ T. R. is. 

e Williams v. Williams, is Last, cog. 
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person 11 who has purchased the goods in market overt, and 
sold them again before the conviction, notwithstanding the 
owner gave the purchaser notice of the robbery, white the 
goods were in his possession; for, in order to maintain tro¬ 
ver, the plaintiff must prove that the goods were his pro¬ 
perty, and that while the;/ were so> they came into the 
possession of the defendant, who converted them to his own 
use. M 

An arbitrator,,to whom all matters in difference between 
a landlord and tenant had been referred, awardcd'that a stack 
of hay should be delivered up by the tenant to the landlord, 
upon being paid a certain sum for it. The landlord tendered 
the money, but the tenant refused to receive it , or to deliver 
up the hay; whereupon the landlord brought trover against 
the tenant for the hay. It was holden 1 , that this action could 
not be maintained; for the property was not transferred by 
the mere force of the award, and that the landlord’s only re* 
luody was to proceed against the tenant upon the award; but 
Ld. Ellcnborough observed, that the case might have been 
different if the tenant had accepted the money tendered, for 
that would have been a ratification of the award, and an assent 
on the part of the tenant to the transfer of the property. 

If a tradesman order goods to^be sent by a carrier 1 ', though 
he does not name any particular carrier, the moment the 
goods are delivered to the carrier, such delivery operates as 
a delivery to the purchaser, and the whole property is im¬ 
mediately vested in him; and if any accident should hap¬ 
pen to the goods, it will be at the risk of the purchaser (1). 

So if A. order goods to be transmitted to him by a parti¬ 
cular carrier 1 , though upon condition to return them again, 
if he dislike them; yet upon delivery to the carrier the pro¬ 
perty is vested in A. and he will be bound to pay the price 
to the vendor, and consequently the vendor cannot bring 
trover against the carrier, if the carrier convert the goods to 
his own use (2). 

h Horwood v. Smith, aT- It.7^0. 3 P.Wins. 186. Dutton v. Solonion. 

i Hunter v nice, 15 East, 100. son, 3 Bos & Pul. 58a. S. P. 

k Said to have been determined hy 1 Haynes, v. Wood, per Herbert, J, 

Eyre, C. J. at Shrewsbury Assizes, Surrey Ass. 1636. Bull. N. P. .16. 


(1) The only exception to the purchaser’s right over the good* 
is, that the vendor, in case of the purchaser becoming insolvent, may 
-stop them in transitu. ' ‘ ’ . ' 

(-2) N. Trover will not lie against a carrier for the mere 
livery of goods. See ante, p. 398. 
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If A. order a tradesman to send him goods by a hoyman™, 
and the tradesman send the goods, by a porter, to the house, 
where the lioyman resides, when in town, and the porter, not 
finding him, leave the goods with tiie landlord, A. cannot 
maintain trover against the landlord, for the property never, 
vested in A., but remained in the tradesman; but if the per- 

f i to whom the goods were delivered had been a servant 
the hoyman, and entrusted by him to receive the goods, 
A. might have maintained trover"; for, by such delivery, 
the property would have vested in him, and therefore in 
such case the tradesman could not have brought trover against 
the hoyman. 

The property of goods passes by the indorsement and de¬ 
livery of the bill of lading, by the consignee, to another, 
bond fide , for a valuable consideration, and without collusion 
with the consignee®, although the indorsee knew at the time 
that the consignor had not received payment in money for his 
goods, hut had taken the consignee’s acceptances payable at 
a future day, not then arrived. 

If goods are sold, to be paid for within a limited time 1 *, and 
if not removed at the end of that time, that warehouse rent 
shall be paid for them, the property in the goods vests abso¬ 
lutely in the purchaser, from the moment of the sale. 

If a person contracts with another for the purchase of a 
chattel, e . g. a barge, which is not in existence at the time of 
the contract, although the full value of the article cont racted 
for is paid in advance, and the order is proceeded on, yet the 
purchaser does not acquire auy property in the article, until 
it is finished anddelivered to him q . 

After earnest given, the vendor cannot sell the goods to 
another, without a default in the vendee; and, therefore, if - 
the vendee do not come and pay for, and take away the goods, 
the vendor ought to go and request him; and then if he do 
not come and pay for and take away the goods in a conve¬ 
nient time, the agreement is dissolved, and the vendor is at 
liberty to sell them to any other person 7 . “ If I sell my 
horse for money, I may keep him until I am paid; but I can¬ 
not have an action of debt until he be delivered; yet the pro- 

m Colston v. Woolston, T. 1 Ann. p Pbillimore v. Barry, l Camp. Pi. P. 
Iiondon Sitting*, per Holt, C. J. C. 513. 

Salk. MSS. Bull. N. P. 35, C. q Mucklow v. Mangles, l Taunt. 318. 

n See Staples v. A Men, 9 Mod. 309. r Per Holt, C. J. in Langford v. Ad- 
per Holt, C. J. Salk. 1 8. S. P. ininhtrntrix of Tyler, Salk. 113. 

o Cuming ▼. Brown, 9 East, 5 06 . 
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perh/ of the horse is by the bargain in the bargainor or 
buyer. But if he do presently tender me my money, and I do 
refuse it, he may take the horse, or have an action of detain¬ 
ment. And if the horse die in my stable , between the bar¬ 
gain and the delivery, l may have an action of debt for mv 
money, because , by the bargain , the property was in tile 
buyer *.*' 

With respect to ■stolen horses, the property is not altered 
by a sale in market overt, unless the provisions of 2 P. & M. 
c. 7. and .31 Kliz. c. 12. are complied wit hr The regulations 
are in substance as follows: hirst, the horse must be exposed 
openly in the place used for sales for one vvhole hour, between 
ten in the morning and sun set, and afterwards brought by 
both vendor and vendee to the book-keeper of the fair or 
market; secondly, toll must be paid, if any due, and if not, 
one penny to the book-keeper, who shall enter the price, 
colour, and marks of the horse, with the names, additions, 
and abode of the vendor and vendee; and if the vendor is not 
known to the book-keeper, the vendor shall bring one credi¬ 
ble witness to avouch his knowledge of the vendor, whose 
name in like manner is to be entered. The property of the 
owner is not to be taken away by such sale, if within six 
months after the horse is stolen, he puts iu his claim before 
some magistrate where the horse is found, and within 40days 
more proves such property by the oath of two witnesses, and 
tenders to the person in possession of the horse such price as 
he bona fide paid for it in market overt. 

The action of trover cannot be supported, unless there is a 
perfect and complete right of property in the plaintiff: 

lienee when goods are sold, if any thing remain to be done 
on the part of the seller, as between him and the buyer*, to 
ascertain the price, quantity", or individuality 11 of the goods 
before the commodity purchased is to be delivered, a 
complete present right of property does not attach in the 
buyer, and consequently trover is not maintainable. 

The plaintiff purchased of the defendant a quantity of 
starch?, wnich was lying atf the warehouse of a third person, 
at so much per gwt. by bill at two months, for the delivery 


s Noy’s Maxims, S3, recognised by 
Ld. Elleuhorongh,C. J. iu Hinder. 
Wliitchouse, 7 East, 571 . 
t See Whitehouse v. Frost, 19 East, 
f»4. 

11 Wallace v. Breeds, 13 East, 539. 

\ B«»k v. Davis, a M. & S. 397 . See 


also White v. Wilks, 5 Taunt. 17 O. 
Sbcplcy v. Davis, r> Taunt. U 17 . 
1 Marsh. 252. S C. and Withers v. 
Lyss, 4 Camp. N. P. C. 237- 
y Hanson v. Meyer, (i East, 614. See 
also Zagury v. Purnell, 2 Camp. 
N. 1*. C. v 
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of which, fourteen days were to be allowed; the weight not 
having been ascertained at the time of purchase, the de¬ 
fendant gave, according^ to the usual mode, a note to the 
Warehouse-keeper to weigh and deliver all his (the defen¬ 
dant’s) starch. By virtue of this order, a partial weighing 
and delivery of several quantities of the starch took place. 
Trover,.having been brought for the remainder, which was 
unweighed and not delivered, it was holden, that the ac¬ 
tion could not be supported, although it was contended on 
the part of the plaintiff, that a delivery of part of an entire 
quantity of goods contracted for was a virtual delivery of the 
whole, so as to vest in the vendee the entire property in the 
whole, although the price for the same should not have 
been paid. Per cur. Without deciding what might be the 
legal effect of such part delivery, in a ease where the pay¬ 
ment of price was the only act necessary to be performed, 
in order to vest the property; in this case, another act was 
necessary to precede both payment of price and delivery of 
the goods bargained for, viz. weighing. Until the starch was 
weighed, the warehouse-keeper, as agent of, the defendant, 
was not authorised to deliver it; still less was the buyer au¬ 
thorised to take it by his own act from the warehouse; and 
if he could not so take it, peither can he maintain an actiou 
of trover founded on such a supposed right to take, or in other 
words,. founded on such supposed right of property in the 
subject uiatter of this action. 

. But where every thing has been done by the sellers which 
th^y contracted to do, the property will in many eases pass 
to the buyers, although the goods still continue in the pos¬ 
sesion ot the sellers. As where turpentine in casks was 
sold by auction* at so much per cwt., and the casks were to 
hie taken at a certain marked quantity, except the two last, 
put of which the seller was to fill up the rest before they 
were delivered to the purchasers, on which account the two 
last Casks were to be sold at uncertain quantities: and a 
deposit was to he paid by the buyers, at the time of the sale, 
and the remainder within .10 day3 on the goods being de¬ 
livered; and the buyers had the option of keeping the goods 
in the warehouse, at the charge of the seller, for those 30 
dkys, after which they were to pay the rent; and tire buyers 
having employed the warehouseman of the seller as their 
agent, .he filled, up som# of the casks out of the two 
fast, bu£„Ipft the bungs out, in order to enable the custorri- 

hquse Qtlicier to'guage tliem; but before he could fill up thfc 

* * * 

** t | «*. y* » ‘ .. . tl 

2 Iliigg v. Mined, ii East, 210. " “ .' 
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rest, a fire consumed the whole in the warehouse within the 
30 days. It was holden, that, the property passed to the 
buyers in all the casks which were filled up, because nothing 
further remained to be done to them by the seller; for it was 
the business of the buyers to get them guaged, withouts 
which they could not have been removed; and the act of the 
warehouseman in leaving them unbunged after filling them 
up, which was for the purpose of the guaging, must be taken 
to have been done as agent for the buyers, whose concern the 
guaging was. But the property in the casks not filled up re¬ 
mained in the seller, at whose risk they continued. 

Special Property —\ special property is, where he who 
has the possession of goods, holds them subject to the claims 
of other persons* (3). This is sufficient to enable him to 
maintain trover against a stranger. Hence this action may 
be brought 

By a bailee b : 

By a carrier': 

By lessee for life against a stranger, who takes away the 
timber of a house which has been blown down; for the lessee 
lor life has a special property to make use of the timber (as 
if he would rebuild), though the general property be in the 
reversioner' 1 : 

•» 

By a lord who seizes an esfray or wreck, against a stranger, 
before the year and day are expired : 

By a sheriff against a person who lakes away goods (which 
have been seized by the sheriff in execution) before they arp 
sold f . But a laudlord who has distrained goods, cannot 

a Pm- Lawrence, J. in Wt hb v. Fox, d Per Powd, J. Midland Circuit, Salk. 

7 T. R. 39s. Mss. I 3 ull. N. P. 33. 

b dro. Trespass, 9’. Arnold v Jeflic- e Sir W. Courtney’s rase.' C. B. Sdlk. 

son, Lord Raymond, 275. MSS P\e v. Plrydrll, Berks, 175ft. 

r, ({Godwin v. Richardson, 1 Rol, Abr. per ( Inike, Bor. S. l\ Uull.Jv\ P. 3 S.’ 
4. (I ) pi. I. f Wilbraliain v. Snow, 2 Saund. 47. 


•V 

(3) “ The immediate right to real property must be vested in 
one person only, [or in several personam the same rightj; whereas 
a special property, in the case of perspualty, may be in one, as in 
the instance of carriers, while the absolute right to it may exist itt 
another. When a competition arises between those two persons, 
the right of the latter mast prevail; but as against all other'ptrt** 
sons a special property is sufficient." Per Lord Kenyon, C. J. 
7 T. R. '• 
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maintain trover for them®; for be bad at common law a power 
to detain the goods as a pledge only, and although by statute 
he is authorized to sell, yet he has not any property. 

In addition to these instances of special property, it is to 
be observed, that there may be special property without 
possession, or there may be special property arising simply 
out of a lawful possession, and which ceases when the true 
owner appeal's; as where a chimney-sweeper’s boy having 
found a jewel h , carried it to a goldsmith, to be informed 
What itrwas, who refused to return it; it was holdcn, that 
though the boy, who was the plaintiff, did not by such find¬ 
ing acquire an absolute property in the jewel, yet he had such 
a property as would enable him to keep it against all persons 
except the rightful owner, and consequently that he might 
maintain trover for it against the goldsmith, who was a wrong¬ 
doer. So a possession under the rightful owner is sufficient 
against a person having no colour of right. As where the 
plaintiff bought and paid for a ship stranded on the coast, but 
did not comply with the regulations of the register acts; he 
endeavoured for several days to get the ship off, but without 
success; at length she went to pieces. The defendant 
having possessed himself of parts of the wreck which had 
drifted on his farm, it was holdcn 1 , that the plaintiff had suf¬ 
ficient property in him to enable him to maintain trover 
against a vvrong-doCr, for as far as regarded the possession of 
the plaintiff, it was good as against all except, the vendor; 
and although the plaintiff had no absolute property as against 
the vendor, yet he claimed under him, and hatl the possession 
against those who tortiously took the goods without colour 
of right. There is one case in which a temporary property * 
merely has been holden sufficient to maintain trover:—as 
where defendant having agreed to sell the plaintiff an estate, 
with the usual proviso, that in case the vendor could not 
make a title, the contract should be void, delivered to the 
plaintiff' an abstract of the title. The plaintiff laid this ab¬ 
stract before counsel, and having received it back with an 
opinion written at the foot, and sefjeral queries in the margin, 
he left it with the defendant, requesting Itijp to copy the opi¬ 
nion, and marginal observations, and return the abstract as 
soon as he had copied them. After the plaintiff had several 
times in vain applied to have the abstract returned, at length 
he made a formal demand of it, when the defendant refused 

g Moueux v. Goreliaui, per Probyu, li Armory v. Delarairie, i" Str.’ Sosf 
C. B. at Huntingifen, 39 M. S. Strj. . Miiljx. Silt, coratfi Pratt,G. 

"■ Hill, p. 279 . 1 Sutton v. Buck* ft Tapnt^.ia^f‘r 

k Roberts t. WyattJ ft Taunt. s(i8. 
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to re-deliver it, observing, that as he had been unable to clear 
up the objections of the plaintiff’s counsel, the abstract would 
be useless to the plaintiff. The plaintiff having brought an 
action of trover for the, abstract, it was holden, that he was 
entitled to recover; Charnbre, J. observing, that as to the ge¬ 
neral property in the abstract, while the contract is open, it is 
neither in the vendor nor in the vendee absolutely, but if the 
sale goes on, it is the property of the vendee; if the sale is 
broken off, it is the property of the vendor. In the mean 
time the vendee has a temporary property, and a right to 
keep it, even if the title be rejected, until the dispute be 
finally settled, for his own justification, in order to shew on 
what ground he did reject the title. 

it. Right of Possession, —The plaintiff must not only have 
a right of property but a right of possession also, and unless 
both these rights concur, the action will not lie. Hence 
where a person leased a house with the furniture thereinto 
another, for a certain time, and during the term the furniture 
was taken in execution by the sheriff, at the suit of J. K., 
against a person to whom the furniture formerly belonged ; 
it was holden, that the landlord could not maintain trover 
against the sheriff for the value of the furniture, because the 
plaintiff had not the right of possession during the demise; 
the tenant’s property and interest did not determine by the 
sheriff’s trespass; the tenant might have maintained trespass 
against the wrong-doer, and recovered damages. 

But the right of possession is sufficient, without having 
had actual possession (4). Hence"* where in trover the plain¬ 
tiff*, as executor, declared upon the possession of his testator, 
it was holden to be sufficient; because the personal property 
of the testator was vested in the executor; and no other per¬ 
son having a right to the possession, the property drew after 
it the possession in law. 

So if A. be indebted to C. n , and B. indebted to A., and it 
is agreed between them, that B. shall deliver goods to C. in 
Satisfaction of the debt due from A. to C., and B. afterwards 

\% 

I Gordon v. Harper, ? T. R. 9. 11 FlewelUn v. Rave, 1 Buis. Gs. riled 

111 Hudson v. Hudson, Lutcii, 214. in Bull. N. P. 3S. 

cited by Lawrence, J. 7 T. U. 13 . 


(4) Hence on the trial of an ejectment for a mine, it was holden 
that a recovery in trover for a pat cel of load dug out of the mine 
was not evidence of the plaintiff’s possession. Lord Cullgti’acuse 
at bar, B. p. Bulk N. P. 33. 
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converts the goods to his own use, C. may maintain trover 
against B., though C. never had possession; fbr by the agree¬ 
ment the right was in C., and the conversion a wrong done to 
him. * 

3. Personal Goods .—The subject matter of this action is 
confined to personal goods. Hence trover will not lie for 
-things fixed to the freehold. 

Questions respecting the right to what are ordinarily called 
fixtures , principally arise between three classes of persons 1 '. 
1st. Between different descriptions of representatives of the 
same owner of the inheritance, viz. between the heir and exe¬ 
cutor. In this first case, i. e. as between heir and executor, 
the rule obtains with the most rigour in favour of the inhe¬ 
ritance, and against the right to disannex therefrom, and to 
consider as a personal chattel any thing which has been af¬ 
fixed to the freehold or inheritance, idly, Between the exe¬ 
cutor of tenant for life, or in tail, and the remainder-man or 
reversioner; in which case the right to fixtures is considered 
more favourably for executors than in the preceding case be¬ 
tween heir and executor (5). The 3d case, and that in which 

e Per Ld. Ellcnborough, C. . 1 . delivering Uip judgment of llic court in 

Elwcs v. Maw, a East, 51 . 

(fl) “ lu deciding whether a particular fixed instrument, ma¬ 
chine; or even building, should be considered as removable by the 
executor, as between the pxecutor and the heir, or between the 
executor and the person in remainder, the court, in the three prin¬ 
cipal cases on this subject, (viz. Lawton v. Lawton, 3 Atk. 13. 
which was the case of a lir''-engine to work a colliery, erected by 
tenant for life ; Lord Dudley and Lord Ward, Ambler, 113. which 
was also the case of a tiro-engine to work a colliery, erected by 
tenant for life; (these two cases before Lord Hardwick?;) and 
Lawton, executory. Salmon, E. 21 Cl. 3. I If. lilac. 23.0. in notis, 
before Lord Mansfield, which was the case of salt-pans, and which 
came on in the shape of an action of trover, brought for the salt¬ 
pans, by the executor, against the tenant of the heir at law), the 
court may be considered as having decked mainly on this ground* 
that where the, fixed instrument , engine,' or utensil, (and the build* 
ing eovering the same. Jails within the same principle, J was an «r- 
cessory to a matter of a personal nature, that it should be itself 
considered as personalty. The fire-engine, in the cases in 3 Atk. 
and Ambler, was an accessory to the carrying on the trade of getting 
and vending coals, a matter of a personal nature. Ld. Hardwicke 
s#ij*9, in the case in Ambler, “ A colliery is not only an enjoyment 
of the estate, but in part carrying on a trade.” And in the case 
•i«'3 Atk. he says, “ One reason that weighs with me is, its being a 
ppixed cuse, between enjoying the profits of the land, and carrying 
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the greatest latitude and indulgence has always been allowed 
in favour of the claim to having aijy particular articles coin 
sidered as personal chattels, as against the claim in respect of 
freehold or inheritance, is the- case between landlord and 
tenant 

It is a general rule, that where a lessee having annexed any 
personal chattel to the freehold during his term, afterwards 
takes it away, it is waste. Some exceptions have been en¬ 
grafted on this rule,' l, in favour of utensils set up in relation 
to trade 5 *, *2. of matters of ornament, as ornamental marble, 

p Pen ton v. Robi/t, 8 East, 88. 


oil a species of trade; and considering it in this light, it comes 
i ery near the instances in brewhouses, &c. of furnaces and coppers.’* 
Upon the same principle, Lord Ch. B. Corny ns maybe considered 
as having decided* that a cyder-ini 11 should go to the executor and 
not to the heir, *. e. as a mixed case between enjoying the profits 
of the land, and carrying on a species of trade, and us considering 
the cydcr-mill as propferly an accessory to the trade of making 
cyder, in the case of the salt-pans, Ld. Mansfield does not seem 
to have considered them as accessory to the carrying on a trade, 
but as merely the means of enjoying the benefit of the inheritance. 
He says, f‘ The salt-spring is a valuable inheritance , but no profit 
arises from it, unless there be a salt-work, which consists of a build¬ 
ing, &c. for the purpose of containing the pans, &c. which are fixed 
to the ground. The- inheritance cannot be enjoyed without them. 
They are accessories necessary to the enjoyment of the principal . 
The owner erected them for the benefit of the inheritance .” I ■ pon 
this principle he considered them as belonging to the heir, as parcel 
of the inheritance, for the enjoyment of which they were madejand 
not as belonging to the executor, as the means or instrument of 
carrying on a trade.” Per Lord Ellenborough, C. J. delivering 
the opinion of the court in Elvves v. Maw, 3 East, 53, 54. 

In trover, by the executor against the heir, Lee, C. J. held, that 
hangings, tapestry, and iron backs to chinmies, belonged to the 
executor, who recovered accordingly against the heir. Harvey v, 
Harvey, Str. 1141. Middx. Sittings, M. T. 14 Gi 2. 

Standing corn belongs to a devisee of land, and uot to the exe- 
tutor f; but a legatee of goods and stock on the farm £ shall take 
it from both. Jt is agreed, however, that, as between the executor 
and the heir, if there be not any devisee of the land, the executor 
is entitled to standing corn §, 

* In a case cited iu Lawton v. Lawton, a ,4tk. 13- 16 . 

+ Spencer's case, Winch, 51 . Harg. Co. I.itt. 55 - b. n. (8.) 
j Cox v. Godsalvc, C East, 604. a. West v. Moore, 8 East, 33 p- 
^ See the authorities cited in Hurg. Co. Lilt 55 . h. a. (8) 

rot, II, U E 
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chimney-pieces , pier-glasses , hangings*, wainscot fixed only 
*>y screws, and the like (6); 

These the tenant may remove during the term. So a barn 
erected by the tenant upon pattens and blocks of timber 
lying upon the ground, but not fixed in or to the ground, may 
be removed r . But a tenant for mere agricultural purposes 
cannot remove buildings fixed to the freehold, which have 
been constructed by such tenant for the ordinary purposes of 
husbandry, and are not connected with any description of 
trade*. 

4 

This action may be maintained f» *r an undivided part of a 
chattel, e. g. three-fourths of a ship*. 

4. Conversion. —It must appear, that the defendant has 
been guilty of a wrongful conversion. 

The wrongful conversion by the defendant is considered as 
the gist of the action. ^ 

If A. take the horse of B.\ and fflne him, and after deliver 
him to B., yet B. may maintain trover against A., for the 
riding was a conversion, and the re-delivery will not bar the 
action, although it will go in mitigation of damages. 

Drawing out part of the liquor in a vessel, and filling it up 
with water, is a conversion of all the liquor*. 

If A. find the goods of B., and, upon a demand of the 
goods, answer that he knows not whether B. is the true owner, 
and therefore refuses to deliver them; this is not evidence of 
a conversion, if A. keep them for the true owner r . 

<| B«ck v. Reljow, l P. Wms. cji. « Countess of Rutland’s case, T. 38 

»• Culling v. Tufuel, per TitIij, ('. . 1 . Kliz. B. R. l Rol. Abr. 5 - (D pi- l 
Hereford, Bull-N . P. x Richardson v. Atkinson. Mitidx 

• fftwes v. Maw, a Bust, .{8. Silt, coram Ejreand Furlescue, ;«ib- 

t Watsou v. King, 4 Camp. N. P. C. sente, C. J.) i Str. 576. 

y Per Coke, C. J. 2 Bulst. 313 . 


(6) “ During the term the tenant may take away chimney- 
pieces, and even wainscot, which is a very strong case, but not after 
the term ; if he did, lie would be a trespasser.” Per Lord Hard- 
wicke, C. 1 Atk. 477 . See also Arnbl. 113. But tenant remain¬ 
ing in possession, after the expiration of the term, may remove fix¬ 
tures, annexed to the freehold, for the purpose of carrying on trade. 
Pen ton v. Robart, 2 East, 8s. “ What would have been held to 

be waste in the time of Henry the 7th*, as removing wainscot 
fixed only by screw's, and marble chiumey-pieces, is now allowed 
to be done.” Per Lord Hardwicke, (J. in Lawton v. Lawton* 
3 Atk. 15. 

* See also Herlakendeu’t case, 31 Ktiz. 4 Rep. to*. 
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A person is guilty of a conversion who takes the property 
<%f one person by assignment from another, who has not any 
authority to dispose of it (7). 

A.*, a tobacco broker, purchased in his own name, for the 
plaintiff, some tobacco, which was then in the king’s ware¬ 
house, and afterwards pledged the same in his own name with 
the defendant for a sum of money, and transferred it into the 
defendant’s name in the king’s warehouse. The defendant 
was informed of the plaintiff’s right to the tobacco, and was 
applied to, both by the plaintiff and the broker, to deliver 
the same to the plaintiff, but the defendant refused to make 
the transfer, or to give an order for the delivery. It was 
holden, that the acts of the defendant amounted to a con¬ 
version. 

So a servant may be guilty of a c onversion, although the 
act be done by him forjhe benefit of his master*. 

In a case, howevdHfoerc the defendant had taken the 
plaintiff’s boat for thP|PPpose of assisting the plaintiff 1 *, ami 
from a motive of kindness to the plaintiff, and the boat was 
sunk in the endeavour. Lord Ellenborough, (’. J. was of 
opinion, that the act of the defendant could not be deemed 
an illegal conversion. 

With respect to negotiable instruments, c, g. bank notes, 
possession is prima facie evidence of property; and person* 
holding them cannot without strong evidence of fraud, he 
compelled by any prior holder, who may have beep robbed t 
to disclose the manner in which they received them' (S). 

z M'Combie v. Davies, 6 East, 53 S. b Drake v. Shorter, 4 lisp. N. P. C 

a Stephens v. Elwall, 4 Maule Sc Sel- iCs. 

wyn, < 250 . c King v. Milaoin, -j Camp. N. P. C. 5 


(7) “ Assuming to oneself the property and right of disposing 
of another man's goods, is a conversion,” Per Holt, C. J. in Bald¬ 
win v. Cole, 6 Moil, 221. recognised by Ld. Ellenborough, C. J. 
iu 6 East, 540. 

(8) “ F or the purpose of rendering bills of exchange negotiable* 
the right of property in them passes with the bills. Every holder, 
with the hills, takes the property, and his title is stamped upon the 
bills themselves. The property and the possession are inseparable. 
This was necessary to make them negotiable, and in this respect, 
they differ essentially from goods of which the property and pos¬ 
session may be in different persons.” Per Eyre, C. J. delivering 
the opinion of the court in Collins v. Martin, l Bos, & Pul. 651. 

n n 2 
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A banker discounts a bid drawn on a customer, and, by the 
acceptance, made payable at his hand, after notice that it has 
been lost by, the holder, and afterwards debits his cutomer 
with the amount of the bill, writes a discharge on it, and de¬ 
livers it up tp the customer as the banker’s voucher of his ac¬ 
count. § Held, that the banker is thereby guilty of a conver¬ 
sion, apd the loser of the bill may recover in trover without 
previous demand of the bill 6 . 

Although it appears formerly to have been doubted whe¬ 
ther in the case of a tortious taking, the plaintiff was not 
confined to an action of a trespass, yet it is now agreed, that 
in such case the plaintiff’ has his election to bring either tres¬ 
pass or trover: for a tort may be qualified, though it cannot 
be increased 4 . 

If A. lodges jewels, sealed up at a banker’s, for safii cus¬ 
tody only*; and the banker breaky^n the box, and pawns 
the jewels to another, A. may trover against the 

pawnee for the" conversion of the jPJps to his own use. 

In an action of trover for plate' r , it appeared that the plain¬ 
tiff claimed under a remainder-man, against the defendant, 
to whom it was pawned by the tenant for life. I 1 hat 
I. S., by will, gave his plate to trustees for the use of his 
wife durante vidnitate , requiring her to sign an inventory, 
which she did at the time the plate was delivered into her 
possession. She afterwards pawned it with the defendant 
for a valuable consideration, who had no notice of the set¬ 
tlement, £nd before the commencement of this action she 
died. A demand and refusal was proved. After verdict for 
plaintiff', the court were of opinion, on a case reserved, that 
the defendant was bound to deliver up the plate, without 
being paid the money he had advanced on it, observing, 
that the point was clearly established, and the law must re¬ 
main as it is, until the legislature thought fit to provide, 
that the possession of such chattels shall be a proof of owner¬ 
ship. 

By stat, 1 Jac. 1. c. 21. the sale of any goods wrongfully 
taken to any pawnbroker in London, or within two miles 
thereof, shall not alter the property. 

If goods stolen are pawned, the owner may maintain trover 
against the pawnbroker*. N. In this case the goods had 

c Loviil v. Martin, 4 Taunt. 799. f Hoarc v. Parker, 2 T. R. 376. 

d Bishop v. Montague, Cro. Eli*. 824 . g Packer v. Gillies, Loudon Sift, after 

CYo. Juc. 50 . S. C. Triu. T. mod. Ld. Elleuborough, 

c Hurtop v. Hoarc, E. 16 G. 2. K. B. C. J. 2 Camp. N. P. C. 33 d. a. 

Str. U87. more fully reported iu 

3 Atk. 44 - and 1 Wils. u. 
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been stolen from the plaintiff’s house and pawned with 
defendant by a person who had been tried for the felony, and 
acquitted on the absence of a material witness. 

A wharf, even in London, is not a market overt* for the ar¬ 
ticles bought there. 

If, upon an information of seizure, the goods be con¬ 
demned, no action will lie for them. But if there be no con¬ 
demnation, and the goods were not liable to be seized, tres¬ 
pass or trover will lie against the officer for them 1 . But by 
stat. 19 G. 2. c. 34. s. IB. if the judge certify on the record, 
that there was a probable cause for such seizure, then the 
plaintiff, beside his ship or goods so seized, or the value 
thereof, shall not be intitled to above two-pence damages, nor 
to any costs of suit. 

If goods be obtained from A. by fraud*, and pawned to 
B., without notice, and A. prosecute the offender to convic¬ 
tion, and get posSession of his goods, B. may maintain tro¬ 
ver for them; for thtB indistinguishable from the case of fe¬ 
lony, where the owqens right of restitution is given by posi¬ 
tive statute (21 H. 8. c. 11.) 

As the master 1 of a ship has no general authority by law, 
in the absence of his employers, to sell the ship entrusted to 
his care, but only an implied authority to act for the benefit 
6f the concern, exercising a sound discretion, such as the 
owner himself would exercise if he were upon the spot, it 
follows, that the owner of a ship may recover in an action of 
trover the value of the same from a vendee claiming by pur¬ 
chase from the master, unless the vendee can shew that the 
ship was sold by the master under such an urgent necessity as 
would have induced the owner to have sold the ship if he had 
been present. 

So, although the captain of a ship find it impossible to 
reach his port of destination, he has not any implied autho¬ 
rity, as the agent of the shippers, to sell the cargo for their 
benefit in a foreign port, into which he is driven; and if he 
does so, although it should appear that he acted bond fide for 
the interest of all persons concerned in the adventure, yet 
such sale will be considered as a tortious conversion, for which 
the ship-owner is liable®. 

A. entrusted B. with goods to sell in India®, agreeing to k 

h Wilkinson t. King, a Camp. N. P-C. C. J. Abbott, p. s. cd.ad.and 5 Esp. 

335 . N. P. C. 65. S. C. Reed v. Darby, 

i Tinkler r.Poole,3 Wils. 146.5 Burr. Triu. 49 G. 3. B.R. loEast, 14J. 

3657 . m Van Omeruu v. Dowick, a Camp, 

k Parker v. Patrick ,5 T. R. 175. N.P. C. 42. 

I Hay man v. Moulton, B. R. London n Bromley v. Coxwell, S Bos. fit Pul. 

Sitt. Nor. l, isoj. Ellenborough, 43». 
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take back from B. what he should not be able to sell, and al¬ 
lowing him what he should obtain beyond a certain price, 
with liberty to sell them for what he could get, if he could 
not obtain that price. B., not having been able to sell the 
goods in India himself, left them with an agent to be dis¬ 
posed of by him, directing the agent to remit the money to 
him (B.) in England. It was hohlen that A. could not main¬ 
tain trover against B. for the goods. 

Trover will not lie for goods irregularly sold under a dis¬ 
tress 0 ; the statute 11 G. 2. c. 19. s. 19. having declared that 
the party selling should not be deemed a trespasser ah initio , 
and having given an action on the case to the party grieved 
by such sale. 

But if a party pay money in order to redeem It is goods 
from a wrongful distress for rent?, he may maintain trover 
against the wrong-doer. 


II. By whom and against whom Trover may be 

maintained . 

On e joint-tenant, or tenant in common, or parcener, can¬ 
not bringtyover against his companion for goods remaining 
in his possession, because the possession of one is the pos- 
iession of both; if trover be brought, the joint-tenancy, &c. 
is good evidence upon the plea of not guilty*. 

Upon this principle it was holden r , that A., a member of 
an amicable society, who had been entrusted with a box, 
containing the sums of money subscribed, and was bound by 
bond to keep it safely, could not maintain trover against B., 
another member of the same society, and a stranger, in a case 
where B. bad got possession of the box, carried it away, and 
delivered it to the stranger; Buller, J. observing, that it was 
admitted,, that one of the defendants was a member of this 
society, and, consequently, had a general property in the box; 
that a special property could not give a right in this ac¬ 
tion against a general property. The custody only was 
committed to the plaintiff; the property remained in tne so¬ 
ciety. 

o Wallace, v. King, l*H, 31. 13 , v Holliday v. Camiell and White, 

p Sfcipwick v. Blanchard, 6 T. R. ?9». 1 T. R. 638. 

if a Lpon. 820 . case, 278. 
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After an act of bankruptcy committed by one of two 
partners*, joint effects were sent away, which came to the 
defendant*? hands; then the solvent partner died, leaving the 
defendant his executor, m.d afterwards a commission of bank¬ 
rupt was taken out against the surviving partner, and his 
estate assigned to the plaintiffs; it Was holden, that they were 
tenants in common with the solvent partner, and after his de¬ 
cease with Jiis representatives, by relation from the act of 
bankruptcy; and, consequently, could not maintain trover 
against the defendant claiming under such solvent partner. 

After an act of bankruptcy, committed by one of two 
partners", the other delivered goods, part of their joint pro¬ 
perty, to a creditor , for a joint debt, and died, and afterwards 
a commission issued against the surviving partner; it was 
holden, that this was in substance the same with the pre¬ 
ceding case; that the creditor, by virtue of such delivery by 
the solvent partner, became tenant in common of the goods 
with the assignees of the bankrupt by relation from the act 
of bankruptcy, which *was in the life-time of the solvent 
partner, and, consequently, that the assignees could not main¬ 
tain trover against such creditor. 

If one tenant in common merely takes the thing in com¬ 
mon out of the possession of his companion, and carries it 
away, there no action lies by the other tenant in common*; 
but if he destroy the thing in common, the other may bring 
trespass or trover. As y where it appeared that one tenant 
in common of a ship had forcibly taken it out of the pos¬ 
session of his companion, and secreted it from him, so that 
lie knew not where it was carried, and changed the name of 
it, and it afterwards got into the hands of a third person, 
who sent it on a foreign voyage, where it was lost. Lord King, 
C. J. left it to the jury, whether under the circumstances, 
the destruction was not by the defendant’s (the tenant in com¬ 
mon) means; and the jury finding in the affirmative, the 
court on motion fora new trial, approving of the chief jus¬ 
tice’s direction, refused to set aside the verdict (9). 

t Smith and others, assignees, &tc. v. x Rrarumel v. Jones, B. R. T .22 Geo. 

Stokes, 1 East, 303. 3. MS. 

u Smith and others, assignees, kc. v. y Barnardiston v. Chapman, C. B, 
Oriel), 1 East, 36s. See Harvey v. HU. T. 1 G. 1 . cited from I-d. C. J. 

Cnckett, ante, tit. Partners, p. 1060 . King’s MS. in Heath v. Hubbard, 

4 East, 121 . 


(9) It seems that the sale of the whole of a ship by one who is 
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The preceding case proceeded upon the principle that there 
was a destruction of the subject matter, and it is now esta¬ 
blished, that one tenant in common cannot recover for a chat¬ 
tel in trover against his companion, without first proving a 
destruction of the chattel, ,or something that is equivalent to 
it. Hence, where one of two tenants in common of a whale 
cut iforup and expressed the oil, it was holden*, that such 
alteration ill the form of the property, did not amount to 
a tortious conversion, so as to enable the companion to 
maintain trover; for the act done was an application of 
the whale to the only purpose which could make it pro¬ 
fitable to the owners, and tended to preserve it instead of 
destroying it, which one tenant in common was clearly en¬ 
titled to do; and as the parties were clearly tenants in com¬ 
mon of the whale, they became tenants in common of the 
produce, .after it was converted into oil. N. It was ad¬ 
mitted uk this case, th^the taking by the defendant, and the 
refusal to cfejivgr on demand made, was not any misfeasance 
in a tenant m common, and did not give a right of action. 
It will be proper, however, to remark, that the rule that one 
tenant in cbmmOn cannot bring trover against his compa¬ 
nion, holds only in those cases where the law considers the 
possession of one to be the possession of both. Hence*, 
where A, is tenant in fee of one fourth part of an estate, and 
B., tenant in common with him, of the other three parts for a 
term of years, without impeachment of waste, if A. cut 
down any trees, and B. take them away, A. may maintain 
trover; for though B.,'being dispunishable of waste, might 
cut down what trees he would, yet trees having an inheritable 
quality, and B. riot having any interest in the inheritance, he 
cannot take the trees when felled by him who has the inherit¬ 
ance, and, consequently, his possession being tortious cannot 
..be said to be the possession of the other. 

It is to be observed also, that if one joint-tenant, &c. bring 
trover, without his companion, against a stranger, the defend¬ 
ant cannot give the joint-tenancy, &c. in evidence on the ge¬ 
neral issue , so as to bar the plaintiff* of his action, but only to 
prevent him from recovering any more than his own share in 

% Fenniugsv. Ld. Grenville, i Taunt, a West v. Pasmore, at Exeter, per 

841. Tuvton, J.jjfaJk.MSS.Bull, N. P. J5. 


only a part owner, in exclusion of the right of another, who is te¬ 
nant in common with him, is not equivalent to the destruction of 
the subject matter, mediately or immediately, so as to enable his co- 
tenant to maintain trover against him for it. 4 East, 110. See also 
G)aves v. Sawyer, T. Rayin. 15 . „ 
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the value of the property in question*; for it is a general rule, 
that the defendant can avail himself of an objection of this 
sort, viz. that all the part owners in a chattel have not join ml 
in an action of trespass or tort , brought in respect of such chat¬ 
tel, by a plea in abatement o»/;/ c ; and if one of two part- 
owhers of a chattel sue alone for a tort, and the defendant do 
not plead in abatement, the other part-owner may afterwards 
sue alone, and the defendant cannot plead in abatement of 
such action 11 . 

'Plover will lie against a corporation*. 


III. The Declaration — Plea — Defence, and herein of 
the Doctrine of Liens — Evidence—Df staying 
the Proceedings — Costs — Judgment . 

Venue. —I'll is is a transitory action, and the venue maybe 
laid in any county f . 

The declaration states, that the plaintiff was lawfully pos¬ 
sessed of the goods in question (10), as of his proper goods 
and^hattcls (11), and that being so possessed, he casually 

b Nelthorpe v. Farrington, 2 Lev. d Sedg worth v. Overend, 7 T. It. 979. 
113. Atlin.in Bnruardiston v. Chap- e Yarborough v. The Bank of JEug- 
tuan, V. B , II. T. 1 G. 1. cited in land, B. R.Trin.T. 52 G. 3 . 

4 Cast, 121. f Brownv. Hedges,Salk. 290. 

c Bloxam v. Hubbard, 5 Cast, 420 . 


(10) The goods in question should he described with such con¬ 
venient certainty, that the jury may know wliat is meant, but in 
this action the same accuracy and precision are not required as in 
the action of detinue, which is for the recovery of the things them- 
iselves in specie, if to be had. Hence, a declaration in trover for 
twenty ounces of cloves and mace*, ten pair of curtains and va- 
lencef, for a parcel of diamonds^:, for the furniture, apparel, &c. 
belonging to such a ship§, has been holden good. 

(11) The omission of the words, “ as of his prqQpr goods,” is 
cured by verdict, Jones v. VVinckworth, Hardr. 111.; but fatal 
after a j udgment by default. Swallow v Ayneliff, B. R. M. 2 
G. 2. MSS. 


* Hattford v.Jonea, Salk. 654 . 
f Taylor v. Wells, 9 Sound. 74. 

| White v. Graham, Str. 827. Ld. Raym. I 53 f». 
^ Nightingale v. Bridges, Carth. 131 . 
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lost them, and that they came to the hands and possession 
of the defendant, by finding (12), who afterwards (13) con¬ 
verted (14) them* ** to his own use. 

This is the substance of the declaration in common cases. 
Where the action is brought by an executor, administrator, 
or the ^signees of a bankrupt; the character in which the 
party sues must of course appear on the face of the declara¬ 
tion. 

Care must be taken to state the possession to be in thejper- 
son to whom the property belongs. w 

In an action of trover by the assignee of bankrupt part¬ 
ners 8 , the declaration consisted of one count, only, in which 
the possession was stated to be in the partners. It appeared 
in evidence, that the greater part of the goods in question 
belonged to one of the partners only, before the commence¬ 
ment of th& partnership, and had never been brought into 
the partnership fund. It was proved, that the residue'of 
the goods was part of the joint estate. Per Kenyon, ('. J. 
The plaintiff under this declaration is entitled to recover the 
value of such goods only as have been proved to belong to 
both the partners as partners. Had there been a count iu 

g Cock, assignee of Kent ami Pemberton, v. Tunno, London Sittings after H.T. 

41 G. 3. B. R. Kenyon, C. J- MSS. 


(12) The conversion is the gist of the action, and the manner 
in which the gfcods came to the hands of the defendant is only in¬ 
ducement* ; and, therefore, the plaintiff may declare that the goods 
came to the possession of the defendant generally or specially, by 
finding, (though the defendant came to the goods by delivery f,) 
or that the defendant fraudulently, at cards, won money of the 
plaintiff from the wife of the plaintiff % 

( 13 ) In the declaration the conversion was laid, under a scilicet, 
to be on a day before the trover §. Upon motion in arrest of judg¬ 
ment, the declaration was holden to be good, for the postea con- 
vertit is sufficient, and the scilicet is void. 

( 14 ) Though it be necessary to allege a day and place of con¬ 
version ||, (or of a request ana refusal, which is tantamount^,) 
yet as it is Ajansitory action, the conversion may be laid here, and 
proved in Ireland* *. 

• Isaack r. Clark, s Bulat. 306 . 

f 8 Bulst. 313. per Coke, C. J. 

% Vid. Ent. 36s. 

& Tesmond v. Johnson, Cro. Jac. 438. 

jj Hubbard’s case, Cro. Elia. 78. 

<| Wilson v. Chambers. Cro. Cor. 363. 

** Brown v. Hedges, Salk. 99Q. 
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the declaration, slating the possession in the assignee, as 
this was a joint commission, and the assignment under such 
commission passes both separate and joint effects*, the whole 
might have been recovered; as it is,* the verdict must be for 
that part only which has been proved to be the property of 
the partners. The jury found a verdict accordingly. 

In trover by husband and wife, the declaration ought not 
to allege the possession in them both 1 , nor state the damage 
to have accrued to them both*; for the law will transfer, in 
point of ownership, the whole interest to the husband. 

If trover be brought against husband and wife, and it is al¬ 
leged in the declaration that .they converted the goods to their 
own use, the judgment may be arrested 1 or reversed® on writ 
of error (15). 

It seems*, however, as the conversion is a tort, that the 
wife may be charged with it in the same manner as with a 
trespass ; that is, the declaration may state, that the husband 
and wife converted the goods, omitting the words, to their 
own use. 


Plea. 

» neral issue in this action is not guilty; under which 
y ground of defence which proves that the conver- 
lawful may be given in evidence; for the gist of the 
action of trover is a wrongful conversion. 

Hence, in trover for a gun®, the defendant may give in evi¬ 
dence, that he was a gamekeeper of the manor of B.,and took 
the gun by virtue of the stat. 22 & 23 Car, 2., though the act 


b Exp. Cook, a P. Wins. 500. 

V Per Velvnrtun, J. Yelv. j 65. 
k Salk. 114. 

1 Rhemes v. Humphreys, Cro. Car. 

2 ,- 14 . 


in Berry v. Nevys, Cro. Jac- 66i. Perry 
v. Diggs, Cro. Car. 494 . S. P. 
n Draper v. Fulkes, Yelv. 165 . Anon. 
) Venfr. 94 . 

o Dane v. Walter, in Kent, 1682 . Bull. 
N. P. 48. 


( 15 ) But. where in trespass* against baron and ferae for entering 
an house, and taking goods, the declaration stated, that they con¬ 
verted the goods to their own use: on motion in arrest nf judgment, 
the declaration was holden good; for the conversion in this ease is 
not the gist of the action, and the action being maintainable for 
entering the house ami taking the goods, the court will intend that 
the damages were given for those trespasses only. 

* Smalley v.Kerfoot.Str. 1094, Andr. 24 ®. S.C. Pollen v.Palmer,Bull,N.P. 

46. S. P. 
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do not authorize the pleading the general issue, and, therefore, 
it would be otherwise in trespass for taking it. So the de¬ 
fendant may give in evidence on the general issue, that he 
took the goods in question for toil*. 

Where an administrator brings trover upon his own pos¬ 
session 1 *, the defendant may give in evidence a will, and an 
executor, upon not guilty; otherwise, if it be on the posses¬ 
sion of the intestate, (as in the principal case) for there the 
defendant ought to plead it in abatement, and if he does not, 
he shall not give it in evidence. 

The defendant may also plead the statute of limitations', 
viz. that the cause of action did not accrue at any time within 
six years next, before the commencement of the plaintiff’s 
action. 

Where an executor, several years before, had left some 
household Stuff in the house, by the consent of the heir', who 
used them afterWards, and within six years of the action 
brought, the executor demanded the goods, and the heir re¬ 
fused to deliver them, whereupon trover was brought, and 
the statute 6f limitations pleaded; it was holden, that the 
user before the demand was neither a conversion, nor any evi¬ 
dence of it; for it was with the consent of the executor until 
that time; and the demand being within six years, the refu¬ 
sal, which ensued it, and which was the only evidQ^flflftf'a 
conversion in the case, was within the six years; anJJQEro- 
ver be before the six years, and a conversion after, the statute 
cannot be pleaded. 

Bankruptcy of the defendant after the cause of action ac¬ 
crued, cannot be pleaded, because the damages in trover are 
uncertain*. 

Defence , and herein of the Doctrine of Liens. 

The most usual defence to this action is, that the defendant 
has a lien on the goods, or a right to detain them. It will be 
proper, therefore, to inquire under what circumstances a party 
may insist on this defence. 

There are two species of liens known to the law, namely, 
particular liens and general liens*. Particular liens are, 

p Sir W. Jones, 240 . J. in Topham v. Braddick, l Taunt. 

q Blainfield v. March, per Holt, C. J. 577. 

London Sittings, Salk. 2 B 5 . t Parker v. Norton, 6 T. R. 695. 

r 21 Jac. 1. c. 16. u Per Heath, J. 3 Bos. & Pul. 494. and 

a Wortley Montague v. Lord Sand* per Kenyon, C. J. 1 Esp. N. p. C. 

*icb,7Mod. 99. cited by Lawrence, 109. per Lord Mansfield, C. J. 4 

Burr. 2291 . 
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where persons claim a right to retain goods, in respect of la¬ 
bour or money expended on such goods, and these liens are 
favoured in law. General liens are claimed in respect of a 
general balance of account; and these are founded on express 
agreement, or are raised by implication of law, from the usage 
of trade, or from the course of dealing between the parties, 
whence it may be interred, that the contract in question was 
made with reference to their usual course of dealing. 

By the common law, where a party is obliged to receive 
goods, he is also entitled to retain them for his indemnity (10). 
Upon this principle, it has been holden, that common car¬ 
riers* (17) and innkeepers have a particular lien on the goods 
intrusted to their care. In like mauner, millers have a par¬ 
ticular lien on the produce of corn, which they have ground, 
for the price of grinding*. 

A person*, who by his own labour preserves goods, which 
the owner, or those intrusted with the care of them, have 
either abandoned in distress at sea, or are unable to protect 
and secure, is entitled by the common law of England to 
retain the possession of the goods save'd, until a proper com¬ 
pensation is made to him for his trouble (18). The reason 


\ Skijj 

y 


Skinner ▼ 

■** 


Upshaw, Ld. ltaym. 752 . 
ekenden, 1 Atk.235. 


z Per Holt, C. J. in Hartford v. Jones, 
I Ami Rayin. 3QJ. Salk. l> 54 . Abbott, 
35ti. ed. 2nd. 


(lC) It was said by Ryder, C. J. delivering the opinion of the 
court in Brenan v. Currant, T. 28 and 29 G. 2. B. R. MSS. that 
he had not found it laid down as a general rifle, that the remedy 
by retainer was co-exteiisive with the obligation to receive goodb. 
But see Lord ltaym. 867 . 

( 17 ) See further as to the lien of curriers, ante, tit. Curriers, 
Sect. III. and Rushforth v. Had field, 7 East, 224 . 

( 13 ) By stat. 26 G. 2. o. 19. s. 5 . it is enacted, “ that in case 
any persons not employed by the master, mariners, or owners, or 
other persons lawfully authorised, in the salvage of any ship, or the 
cargo or provision thereof, shall, in tire absence of persons so em¬ 
ployed or authorised, save any sugb ship or goods, and cause the 
same to be carried, for the benefit of the proprietors, into port, or 
to any adjoining custom-house or place of safe custody, immediate- 
ly giving notice thereof to some justice, magistrate, custom-house 
or excise officer, or shall discover to any such magistrate or officer, 
where any su,ch effects are wrongfully bought, sold, or concealed, 
such persons shall be entitled to a reasonable reward to be paid by 
the master or owner pf the vessel or goods, and to be adjusted in 
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of this rule is obvious; goods carried l»y sea are necessarily 
and unavoidably exposed to the perils which storms, tempest, 
and accidents*, (far beyond the reach of human foresight to 
prevent,) are hourly creating, and against which it too often 
happens, tha£ t the greatest diligence, and the most strenuous 
exertions of the mariner cannot protect them. When goods 
are thus in imminent danger of being lost, if is most frcijuiui- 

« at the hazard of the lives of those who save them, that 
ey are saved. Principles of public policy dictate to civi¬ 
lized and commercial countries, not only the propriety, but 
even the absolute necessity of establishing a liberal rr corn- 
pence for the encouragement of those who engage in so dan¬ 
gerous a service. 

As to general liens, it has been determined, that the. attor¬ 
neys and solicitors of the different courts have a lien on all 
papers remaining in their hands, and judgments recovered, 
for their costs’* ( 19 ). 

An attorney has a lien for his general balance on papers of 
his clients, which come to his hands in the course of his pro¬ 
fessional employment; therefore where C. gave his attorney 
a specific sum for the purpose of satisfying a debt for which 
an execution had issued against his goods at the suit of B., and 
the attorney paid the money to B., who thereupon delivered 
to him a lease which had been deposited by C. with £. as a 
security for the debt; it was holden, c that the attorney had a 
lien on it for his general balance due from C.; ancl that such lien 
was not extinguished by his having taken acceptances from C., 
for the amount of that balance before the lease came to his 

a Nicholsonv.Chapman, 2 II. Bl.954. c Stevenson v. Blakclork, 1 M. & S, 
b Mitchell v. Oliltiehl, 4 '1'. II. J23. > if*. 


case of disagreement about the quantum, in the same manner a* 
salvage is to be adjusted or paid by stat. 1 J Ann. st. 2 . c. 18. or by 
stat. 26 G. 2 . c. 19 .” 

( 19 ) But in one case, v&ere A. purchased the interest of a lease 
for years, and the writings tjere left in the hands of B. an attorney, 
to draw an assignment of thelease; B. drew the assignment, and it 
was sealed, but B. refused to deliver it, until A. paid for the draw- 
ing, &c.; upon which A. biought trover against B, for the deed : 
HoltfC. J. held, that the action would lie; because B. might have 
au action for what he deserved, but that he could not detain for it. 
Anon. Pasch, 6 W. & M. at Nisi Prius. Ex rel. Mr. Place, 1 Ld. 
Raym. 738. 
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hands; some of those acceptances, when the lease did come 
to his hands, having been dishonoured, and one of them taken 
up by the attorney. r 

'The lien which an attorney has on the papers in his hands, 
is only commensurate with the right which the party deli¬ 
vering the papers to him has therein. Every one whether 
attorney or not, has, by the common law, a lien on the spe¬ 
cific deed or paper delivered to him to do any work or busi¬ 
ness thereon, but not on other muniments of the same party, 
unless the person claiming the lien be an attorney or soli¬ 
citor' 1 . 

So where a banker has advanced money to k customer % 
he has a lieu upon all the securities which come into his 
hands belonging to that person, for the amount of his gene¬ 
ral balance: unless there he evidence to shew, that he re¬ 
ceived any particular security, under special circumstances, 
which would take it out of the general rule. 

So a calico printer has a lien upon the linen in his posses¬ 
sion f , for the general balance of his account, for work done in 
the course of that business. So a printer employed to print 
certain numbers, but not all consecutive numbers, of an entire 
work has a lien upon the copies not delivered, for his general 
balance due for printing the whole of those numlx rs*. 

In' like manner it has been determined, that dyers’ 1 , fac¬ 
tors 1 (20), and wharfingers' 1 , have liens for their general 
balance. 

The master of a vessel has a lien on the trunk of a person 
whom he has conveyed in his vessel, until a reasonable sum 
has been tendered for the passage 1 . N. It did not appear in 
this case, what were the terms of the contract; but it was 
proved, that the defendant had brought the plaintiff and his 
trunk, containing his wearing apparel, home in his vessel 
frotu the Brazils to London; 16/. had been paid by the plain- 

tl Hollis v. Claridge, 4 Taunt. 807. i Kruger v. Wilrox, Ambler, 252 . 

• Davis v. llowsliev, 5 T. R, 4SS. Gardener v Coleman, cited 1 Burr, 

f Exp. Andrews, ai June, 1764, per 4<)4 and (j East, as. ptv Boiler, J. 

Lord Northington, C. Co. B. L. 429 . S. P. 

edit. 5th. Weldon v. Gould, 3 Esp. k Naylor v. Mangles, l Esp. N T . P. C. 

N P. C. s(> 8 - Keuyon, C. J. 109 . 

g Blake v. Nicholson, 3 XI. & S. 167 . 1 Wolf v. Summers, London Sittings 

h Savile v. Barchard, 4 Esp. N. P. C. alter 11. r l\ 51 G. 3. Lawrence, J. 

53 . Kenyon, C. J. 2 Camp. N. P. C. (53 1 . 


(20) See further as to the lien of factors, ante, tit. Factors, p. 7^7. 
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tiff, but the defendant claimed 15/. more, and insisted on 
detaining the trunk until the rest was paid. It was proved, 
that 30/. was a reasonable sum for the conveyance of the 
plaintiff. But the master of a ship has not a lien on the 
ship" 1 , for money expended or debts incurred by him for 
repairs dond t&it on the voyage. 

Pdtoty brokets have a lien for their general balance®, even 
$s$%gainst agents who do not disclose their principals;® but 
ndfc" where tney have notice, that the person who employs 
them acts merely as an agent* ; and it has been holdeu, that 
where an English subject, in time of war, informed the 
broker, that the property insured was neutral, that was a 
sufficient indication to the broker, that the party acted as 
agent 4 . 4 

A. commissioned B. to sell a ship, and having deposited 
her register with him for that purpose, became bankrupt: it 
was holden, that the register acts did not prevent B. having a 
lien on the register deposited with him r . 

A general right of detaining a thing until the money due 
for the work done upon it be paid, may be waved by a spe¬ 
cial agreement, as to the time or mode of payment; but 
not merely by an agreement for the payment of a fixed sum% 
although a contrary doctrine is laid down in several cases'. 

In trover by an assignee of a bankrupt’’, it appeared that 
the goods had been attached in the hands of J. S. (to whom 
they had been delivered by the bankrupt (21),) in a plaint 
at the suit of the defendant. Afterwards, and before con- 

m Hussey t, Christie, 9 Cast, 436. Hutton v. Bragg, 3 Marsh. 345 and 

n Whitehead ▼. Vaughan, B. R.T. 35 349 . 

G. 3 . Co. B. L. 566. Stli ed. t Brenan v. Currint, T. 38 Sc 29 G. 3. 

o Manny. Forrester, 4 Camp. N.P. C. B. R. Say. R. 224 . shortly stated in 
1 60. Westwood v. Bell, ib. 349. Bull. N. P. 45 . and MSS. See also 

p Maailb v. Henderson, l East, 335 . Collins v. Ongly, post. But these 

Snook v. Davidson, 2 Camp. N. P. authorities werje overruled in Chase 

C'. 318 . See also 2 Camp. N. P. C. v Westmore. 

597. u Collins v. Ongly, B. R. E. 9 W. s. 

q Snook v. Davidson, ub. sup'. per Holt, C. J. cited by Ryder, C J. 

r Mestaer v. Atkins, 1 Marsh. 76. 5 in Brenanv.Currint,MSS; butBre- 

Tauut. 3 H 1 . S. C. nan v. Currint was ovrrruled in 

s Chase t. Westmore, B- R. Trin. 56 Chase v. Westmore, B. R. Trin. 

G«o. S. "See also the opinion of 56 G. 3. 

Gibbs,- C. J!. to the same effect in 


(21) It is not Stated for what purpose the goods had been deli¬ 
vered to J. S., but it seems, from the subsequent part of the case, 
that J. S. was a manufacturer to whom the goods had been deli¬ 
vered by the bankrupt, in order to have some work done to them, 
under an agreement to pay a certain sum of money for such work* 
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dem nation, an,aft. of bankruptcy was committed i then the 
goods were condemned, and satisfaction entered on the ret 
cord by the defendant It was holdeu, that this evidence 
was sufficient to charge the defendant, the property not 
being altered until condemnation; and that the person who 
delivered the goods by compulsion of law wet discharged. 
The C. J. added, that if goods were delivered' to a manufac¬ 
turer, he might detain them for what he deserved for. hia 
labour, but if there $vas an agreement for the price be could 
not; in that case tie must rely on the contract, and be in the 
same condition with other creditors. 

If a person having, a lien upou goods, e. g. for warehouse 
rent, wfen they are demauded of him, claims to retain'them 
upon a different ground, viz. that the goods are his own pro¬ 
perty; and does not make any mention of the lien, trover may 
be maintained against him, without evidence of a. tender 
having been made to him in respect of his lien". 

A lord of a manor seized a beast as an estray % and kept 
it for some time after having proclaimed it; the owner af¬ 
terwards, and within the year, claimed it, and brought trover, 
without having first tendered a satisfaction for the keeping of 
it; and for the want of this, it was holden, that the action' 
would not lie. 

But if a horse be distrained in order to compel an appear¬ 
ance in a hundred-court*, after appearance the plaintiff cannot 
justify detaining the horse, until his keep is’paid for. 

A party cannot acquire a lien by his own wrongful act*. 

If the defendant is to be considered as a mere wrong¬ 
doer*, it is not necessary for the plaintiff to tender him an 
indemnification for expenses, which have been incurred by 
him in order to obtain a wrongful possession (22). 

ii Boantipau v. Sill, l Camp. N. P. C. y LeuCon v. Cook, II. 9 G. s. Bill). N. - 

4 ld. it. Lord Elleubormigli, C J. P.45, 

x Taylor v. James, 9 ttol.Abr. 9^(11.) z Griffiths v. Hyde, Dorset Sunt. As*. 

p|. 3 . * 1809 . Lawrence. J. 

a Lvmpriere v. Pastry, 9 T. R. 485. 


(22) It seems, that the same rule holds, where the defendant has 
incurred an expense in respect of the plaintiff’s goods, without #** 
authority from the plaintiff. Stone v. Ling wood, Str. 651. which 
case, however, was denied to be law by Lord Mansfield, C. J* 
4 Burr. 221 fi. Where possession has been obtained by a mitre* 
. presentation oh the p»rt of the defendant, he <;annot set up ujfien, 
* to which ha might otherwise have been,, entitled. Madden 
Keitiipster, l Camp. N. P. C. 12. 
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Brit, before a party can entitle himself by an action of 
trover or relief from an usurious contract*, he must tender 
alt the money really advanced. 

'• Evidence 

. inorder to maintain this action, the plain tifTm us t prove, 

1. Property and right of possession in himself in the 
l^ods in question, at the time when they cpe to the posses¬ 
sion of the defendant. 

2. The nature and value of the goods converted. 

3. Possession in the defendant, and a conversion by him. 

Ip general this is the only proof requisite®, for it is not ne¬ 
cessary to prove the manner in which the goods came to 
file hands or the defendant, that being matter of 'inducement 
billy. 

Jp trover for a debenture 11 , the plaintiff must prove the 
number of the debenture as laid in the declaration, and the 
exact sum to a farthing, or he will be nonsuited; but he need 
nqt'Set out the number (any. more than the ,date of a b$nd% 
for,which trover is, brought); for the plaintiff no^bping;pos¬ 
sessed. of the debenture^ may, not know the number, anil if 
he should mistake in the number, he must fail in the acfypn. 

. in trover,for a bond*, the plaintiff will.be permitted to 
. give parol evidence,of the contents, although he bps not 
given the defendant notice to produce the instrument itself. 
So in trover for the certificate of a ship’s registry*, tl$. certi¬ 
ficate may be proved to have been granted to the plaintiff by 
the production of the registry, from which it was copied, 
though notice has not been given to the defendant to produce 
the certificate itself (23). In these cases, the nature of the 

b Fitzroy v. Gwillim, i T. It. 153. e Wilson v. Chambers, Cro Car. 862 . 
c Bull N P. 33 . f How v. Hall, 14 East, 27 £. and see 

•1 Per Holt, C.J. Loudon Sitt. A* D. # 1 Campb. 144. 

1767 . Bull. N. P. 37 . g Butcher v. Jarrat, 3 Boh. Si 'Pul. 1 43 . 


(23) ** Where a written instrument is to beusfeji as ^ inedillfh oF 
‘proof, by which a claim to a demand arising pnt of the 
‘is to be supported, there I admit the instrntnentit8<e)|' mus'the bro- 
■ duced, or notice' to produce it musf have been given ^ 

;Mt, before riby evidence of its contents, egn, he re^eiv^/puT^liis 
being an action ‘Of trover for the certificate, of 11^ l ean 

see no sound reason why evidence should not be admitted of the 
existence of the certificate, in the same manner as evidence of a 
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action is sufficient notice to Jtiie defendant,of the subject of 
-.inquiry* ■, .j-,, . .. k! . 

In trover for a ship* 1 , the mere;fact of posscasion as.owner 
is sufficient prima facie evidence of ownership, without the 
aid of any documentary prpqf of title, as the bill of sale or 
ship’s register, until sucli further evidence is rendered ne¬ 
cessary in consequence of the adduction of some contrary 
proof on-the other side (24). 

Ooods consigned tp A. upon their arrival are landed on the 
defendant’s wharf; the plaintiff in an-action of trover, 1 may 
prove his title by parol, although the bill of lading which has 
been indorsed to him cannot be received in evidence for want 
of a stamp ! . 

A tradej on the eve of bankruptcy mafic a collusive 1 sale 
of ; his ^ppds to A. It was holden, that the assignees could 
not maintain trover for the goods against A., without proving 
a demand and refusal*. But the sale of a ship, which was 
' afterwhfds lost at sea, made by the defendant, who claimed 
under a defective conveyance from a trader before his bank¬ 
ruptcy, has been holden to be a sufficient conversion so as to 
enable the assignees to maintain trover, without proving a 
demand and refusal 1 . N. The defendant sold the ship by 
public auctibn, and afterwards assigned it to the vendees, who 
sent her to sea. " 

A demand and refusal is only evidence to induce a jury to 
presume a conversion", and, therefore, if the jury find-a 

h Kobcvtaon v. French, 4 F.asl, 130. k Nixon v: Jenkins, 9 H. Bl. 135. 

< Sec' also Sutton v. Back, a Taunt. 1 & Fast, 407. , 

..909. m Per Sir E. Cuke, C J. 10 Rep. 56. b. 

i jDayis v. Reynolds, 1 Stark. N. P. C. 57. 


picture, or other specific thing, is constantly admitted where it is 
sought to \>c recovered in the Hume form of detioh." PerJJopkc, J. 
3 Bos. & Pul. 14f». 

(24) Entries in the custom-house books of the port of London, 
and 9 f the out-port to which a ship belongs, stating that she wm 
transferred to A. by'B.the original owner, w^as holdentiof sufficient 
evidence to proire that A. were liable as registered owner, fh***~»|ol: 
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special verdict, that ,there, wasa demand and refusal, the 
court canuot adjudgeit to be a conversion. * . . 

- A demand and refusal is not evidence of a conversion h , 
where it is apparent that thedefendahthas not been gtillty of 
a conversion’;'as in the case of the defendant, having cut 
down-trees of %he plaintiff, and left them fyirig in the plaintiff^ 
ground; for in such case it is clear that there lias riot been 
any conversion, if they continue there as before. If A. Into 
Whose possession goods happen to come, being ignorant dhat 
B. is the real owner; refuses to deliver them to B., until" he 
proves that heis the real owner; such qualified refusal is not 
evidence of a conversion 0 . .In order to make a demand and 
refusal sufficient evidence of a conversion, the party. When he 
refuses, musfrhavc it in bis power to deliver up or to detain 
the article demanded. Hence, where in trover for a deed *, 
the evidence was, that when the deed was demanded front the 
defendant, he said he wouid not deliver it up, but that it was 
then in the! hands of his attorney, who had a.lien upon it. • 
r Jfhis wa^hoiden insufficient. 

djl *’ * * * * 

In ,trqve^ against a carrier, a refusal to deliver is notevi- 
dcqqe.of’^a, conversion, if it appears clearly that the goods 
have been lost through negligence*, but if that does not ap^ 
pear, or if the carrier had .the goods in his custody when , he 
refused to deliver them,, it is good evidence of a conversion r 
(25). But he may give ip evidence the detaining qf the goods 
for his hire*. So he may give in evidence, that the goods 
were stolen*, for then he is not guilty of a conversion, though 
he will be liable in an action on the case to make compensa¬ 
tion for the loss of the goods. If A. sends goods by B. u , a 

,, r < , 

it Per cup. 2 Mod. 3 . 1 s. r Salk. 655. Dewell r. MoxOii, 

o Greeu v. Dunn, 3 Camp. N. P. C. 1 Tamil. 391 - S. P. 

S15.ii. Ld. EllenbomnghjC. J. Sec s Skinner, v. Upshaw, 3 Lord Ilaym. 
fclho to the same effect. Diet, per 753 . The case of the Exeter ear- 
Coke, C. J. 2 Bulat 313. ante p. ricr,cited t>y Holt,C.J. in Yorker. 

1366 . and Ld. Kenyon, C.J. in So- fcrenaugh, Ld. Kay in. 867 . 

JonpnV. Dawes, 1 Esp. N. P 1 . (>.SR. ■ t George v. Wybuin, 1 Uof. Abr. 6 

p Srpith.,Young, i Cautp. N. P. C. (L.) pi. 4i ' : - 

439* u Attersol v. Briapt, 1 Cabip. IS. P. 

q Auony. Salk. 655 . Ross v. Johnson, C. 409 . Ellsnborough, C» J. 

5 Btttr. 3835. Kirkuian v. Har-, . . 

grea«e8}.Mite« p. 39 S.' ' x / 


' .riff V. t ... ...» I ‘ .... ' ' • ■' 

(25) >‘‘ If fcamerqgysv .be has thegoods in Jrifcvrfereliause,' and 
refosp>,tp dqliVer them, that will be evidence of. a coiWersieo, add 
trover,maybe maintained, but uot fqr a. bare non-delivery, Vvitlawt- 
any such., refusal.” Per IfOrd j^llenbnroughj C. J. inoSeVerin v. 
Kcppell, 4 Esp. N. P. C. 157. ‘ 
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cornmpn carrier, to be delivered to C., proof that B. asserted 
he had delivered the goods to C>, whereas in truth C. had 
never received thenyis, not sufficient evidence of conversion 
to support trover against B. Sq jn trover for a horse in an 
inn-keeper’s possession, refusal is not,a conversion, or evi¬ 
dence of a conversion, unless the-plaintiff tender a sum suf¬ 
ficient ior the keep of the horse, and the jury is to judge of 
the sufficiency of the tender* (2G)> But if A. put a horse to 
pas.turf.with B., and agree to pay him a certain sum per week 
as long as he remains at pasture, and afterwards sell him to C., 
who brings trover against B., B. cannot detain the horse 
against C. the purchaser, until he be paid, but must have re¬ 
course to his action against A y . 

In trover against several defendants, all cannot be found 
guilty on the same count, without proof of a joint conver¬ 
sion by all V , 

Possession ought to be proved in the defendant himself % 
for deliveiy to a servant is not sufficient, if the goods, do npt 
come to the hands of the defendant, unless thie servant be 
employed by his master to receive goods fbr him; and the 
goods are delivered in the way of his, trade; as if apawhbe 
delivered to a pawnbroker s servant b . 

In trover for a bill of, exchange, the damages are to be cal¬ 
culated according to the amount-of the principal and interest 
due upon the Bill at the time of the conversion e . . ' 

X Anon. aSliow. 161 . pfr North, C. J. a Bull. N. P.44, 
y .Ctifipmau v, Allen,.. Cro. Car. 371 . b Jones v.Hart, Salk. 441. 

lint see Chase v. Westj^pre, 6. E. c Mercer v. Junes, 3 Camp. P. C. 

Trim Mi G. 3 . 477 . 

z Nicoll v. Glennie and others, 1 

Maute' Sc Selwyn, 588. 


(26) “ If a mao brings his horse to an inn, and leaves him there 
in the stable without any special agreement as to what he isto pay, 
the innkeeper is not bound to deliver the horse until the owner ms 
defrayed his charge fbr the horse; but he may justify the detainer 
of the horse for his food atld keeping; and after the hone has eat 
as much as he is worth, the innkeper, upon a reasonable appraiser 
ment, may sell him, and it is a good sale in law. But if there be 
a special agreement, that the owner of the horse shall pay a certain 
sum for the keep, in that case, although the horse eat out double 
his-price, the innkeper cannot selt him.*'* Per Popham, C. J. 
Yelv. 67. -Bof see’Chat# v. Westmore, ub. sup. and see alio 
Janesiv.-Pewrtey Str. 556 , wheffeit wai holden, that ad iifrikeep^f / 
cannot sell the horse bf his gn^at, except in the city of Vondon, ’ t 



U86 




Of staying the Procecdings--C<t<$te-~ Judgment. 

Formerly, if the defendant was desirous efiFstaying the pro¬ 
ceedings against him, by bringing the subject matter of the 
action into court, and undertaking to pay the costs incurred, 
the court refused to listen to the application d , unless the ac¬ 
tion was brought for money*,.observing, that they had' not 
any warehouse for the purpose. But of late years it has 
been usual to grapt applications of this kind, when a proper 
case has been brought before the court f ,(27)» But not where 
if appears that the goods are altered, and of less value than 
they were when taken s (*28)„ 

4 , ' 

I ' - r" - • • . t ' ' . »• >; 

- Tbb action of trover being within the stab" 2$ and 
88 Gar< : S. C. Q. h the recovery of damages to any amount 
•Vvill' : the plaintiff to costs by virtue of the stat of 
T&kjttceSteri' 4 

^ The Stat, && 9 W, 3. c. 11. s. I. 1 which gives costs tb £e‘r- 
l! sons who are improperly made defendants in actions of plaints 
df trespass, assault, false imprisonment, dr ejectio flrfn&, dd£s 
riot extend to actions of trover. 


Judgment, 


The judgment in this action is for the recovery of damages 
{’only \ and in this respect it differs tVom the judgment fn the 
“ titialOgous action of detinue, which wffov the recovery Of the 
' goods in question, or the value thereof, if the plaintiff cannot 
i: have the goods; 



e Ajian.Sn, 143. mlnplev.U:vril^«i‘pt,3,$ur^ 

r* FrT.Lnrd ken^on, C..I .7 T.R. 54 . k Knight v.Bouinc, Cro.Elizi n‘ 6 . 
■ EretftnlT.latlibttry, Bult. N. P.49. 


a'iOi 




»** T* u" 


(27) See Pickering v. Truste, 7 T. H. 33. where this doctrine 
■ JWas'extended to trespass for taking goods. 1 

j Wherptfie^oiJs ire ponderous, the court wiUgraut a rule 

to shew^auM*, why, un the delivery, of the goods to theiptsititiff, 
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CHAP. XLI. 


USE AND OCCUPATION. 


Formerly an action of assumpsit* for rent arrear upon 
a parol lease for years could not have been maintained, either 
pending b , or after the expiration of the term', because it was 
considered as a real contract: the only remedies were by dis- 
tresaor action of debt. But on a mere promise to pay a, sum 
of money d , or so much as the plaintiff deserved to have', in 
consideration of the plaintiff’s permitting the defendant to 
occupy lands, &c. an action of assumpsit might havjs been 
nia.intai.ned by the common law. In ttyis case the objection 
as. to the contract being real , was removed by considering the 
permission to occupy as not amounting to a lease, and the 
mere promise to pay a sum of money in consideration of such 
permission, as not amounting to a reservation of rent. 


In order, however, more effectually to obviate the diffi¬ 
culties which occurred in the recovery of rent, where the de¬ 
mise was not by deed, it was enacted by stat. 11 G. 2. c. 19. 
S. 14. “ tliat landlords, where the agreement is not by deed, 
may recover a reasonable satisfaction for the lands, tenements, 
or hereditaments, held or occupied by the defendant, in gn 
action on the case, for the use and occupation of what was so 
held or enjoyed; and if in evidehce on the trial of such ad- 
tion, any parol demise, or any agreement, (not being by deed) 
whereon a certain rent was reserved shall appear, the plain till’ 
in such action shall not therefore be nonsuited, but may make 
use thereof as an evidence of the quantum of the damages to 
be recovered.” 


It will be observed, that under this statute', a landlord 

' . * 


a Brett v. Read, Sir W. Jones, 390. 

Cro. Car. 343. 
b I Rof. Abr. 7- (©■.) pi- *• 
cJb.pl. 9 . see also Green v. Harr tag- 1 
ton, Hob. 984 . Hutt. 34. S. C. 
d. JQwtnal v. Morgan, Cro,, Jac.. 698. 
Chapman v. Southwicke, l Lev. 204 ,. 


Johnson ▼. May, 3 Lav. ISO. Ad¬ 
judged on demurrer, 
e How v. Norton, I Lev. 170 . Mason 
' r. Welland, Skin. 238 . 242. 
f Per Eyre, C. J,> delivering the opi¬ 
nion of the Court In Na'wh.v. 'fat- 
lock, 9 H. BL 323 . 
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Jjo .b, rei)t owingtodrim ipallowedfo recover,-.not'*he 
ftnt v but an f@»kj areasoaabte aafcisfaotion 

for the use and hecupation of, the ; |^emi$ev which, hftve beeu 
holdeuand enjoyed under the deraise„by the. action for the 
use rind d^Upatiop: and it is provided on. his behalf, that if 



remsmul only be used as,a jnediurp, by which, the uncertain 
damages td be recovered m thisfqrm pf action 
cla#4 Areasonable satisfaction for the use and occupation 
is the thing ihtended td ‘be givfen; the form of ! dtitlbn; marked 
out (being* eiilarged by a necessary construction, so as to be 
allowed to be maintafhed.without an express promisdf is the 
propelforth in which such reasonable satisfaction is to be re¬ 
covered ; but the reasonable satisfaction “which in its owft i$- 
ture xnust apply to something specific by which,- pan’be 
estimated/being here given for use arid occupatidh,arid for 
nothirtgelse, it is a remedy which, in its oivn riaturie^is^ot 
.coextensive with a contract for rent, nof does it seem to MVe 
been within the scope and purview of the statute to hvalte 
tbiarethedy co-ex tensive with all the remedies for the rkco- 
rqry ofr&ntsclaimetl to be due by thS mere force pf tHe ebri- 
traet fori feht. 'The statute meant to pfdvrde adeaSy rerifetfy 
in the simple cases Of actual oecuprition, leaving, ofher iridfe 
complicated cases to their ordinary Remedy. " “ “ ' 





~ - --— --*-• -yr-- ' Al'jC, -| J t i;T ” , 

the recovery of rent, arrear, in cases to which the statute; ap- 
plieB. ' The plaintiff usually declares ifi form.of a general 

indebitatus assumpsit w ith a quantum meruit fl)f HenCe ! tHe 
declaration is very concise. It-has been, 1 however, the jifac- 
tioeto ,state in the declaration, ! the pdriSh in Which the land, 
messuage^ &C. occupied by the defendant, riie situatdd; rind 
pjamtitjs.have very often been nonsuited for. a. varanofe be¬ 
tween theparish mentioned in the deelaration and that proved 
in^eyidpuce^ j, But it is conceived, that* as .id the casp KjM 

yjljj$5er,b East, 34S..and ante p. 579. it was determjnedy tltyt 
ip^^fpruse and occupation there was botany necessity:for 
pgpwig tbp /parish, because there was pet any lealityin the 
.ao in indebitatus assumpsit the like doctrine would 

1'•’iii liiijLij > >' » -- ' • ■ '**'• •'*» '* ' ■‘-Uil.J 

z see Wmon v. Clark, i Epp. N: P. C. 273 , and Guest v. Caumont, 3 Camp. 

, W4».c.i 

» • Jsl*i 1 

..*» 


jofi' ♦ ;!»iM 




v *i 




5 r|, •> 

(rl ’As-fo thts tiyfioil af 'debt for Slid 66cUp4'tidn ? ' s&faqte* 
pt. Debt^p, WB* j . i; :. , , .... , , < ’j2 1 »t* ■ ,-i 1 . lua i «.* * > 


vsm mwmcxtek'rtox. 
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>4» , d»d?'tfowrt, , ft>r the same reason h . It maybe'prti&frt* 
therefore, ftvferil eases,' to -omit naming the parish^ inWlerlto 
avoid- any objections onthe gTbimd of a variance. 

It will be proper to remark,' that the statute provides ^rle- 
riiedy, in such cases only,' wliere the^reernqhtis not by deed *, 

" Hut; it has been holden, in one base 1 , whete the defendant held 
' ntidei* a mere agreement for a tease, which did not amount to 
actual demise, that the-plaintiff might maintain an actipn 
Wtise'and occupation, although such agreement was bycl^ed. 

id an actipn for use and occupation of apartments in' the 
plaintiff’s house during half a year*, it appeared that the rent 
lyas claimed in consequence of the defendant having neglected 
fo give a notice to quit: the defence Bet up was, thaf tije 
plaintiff, after the defendant had quitted, had put up a hill at 
the'window; but Lord Kenyon,C. J, expressed an opinion, 
that, the deduce insisted on would afford no answer- to the 
plaintiff^ action. It was for the benefit of the defendant 
that the apartments should be let, nor would he infer from 
the circumstances of the party’s endeavouring to let them, 
that t,he contract was put an end, to; that there must be other 
circumstances to shew it, and not merely an act pLso equi¬ 
vocal a kind. 1 . That,as the plaintiff had proved-the taking 
the premises, and the payment of the rent,, it was, incumbent 
on the defendant to prove that the tenancy was determined, t 
by express evidence. The defendant thereupon prpvcrl, that* 
a. notice tB quit bad been given, in which the. plaintiff , h^d 
acquiesced,and obtained a verdict. >d) 

• '"'A tenancy from year to, year® created by parol,not-de¬ 
termined by a pavoUicense-from the : landlord to thefenaat 
to quit in the middle of 'a quarter, and the tenant's, quitting 
the premises accordingly, The ,statute of frauds* requires?& 
deed or note in writing, 6ra surrender by operation of kw/i 

The words of the. statute'are, that the plaintiff may " rtk 
cover a reasonable satisfaction for the lands, &c. herd tr de- 
cupifed -by the defendant, in an action for use and Occupation.” 

occupation by tiie tenant of the defendant* is. as’ ftr as 
respects-the plaintiff’, an occupation by the defendant hiitr-^ 
self ;hence n , if A. agree to let bis lands ; toB.ywhO' peWffrW 
Ck- to- occupy -them, A. may recover the rent 4ft fch 
against B. for the use and occupation. So rent accruiiig after 

W * hi/ X'l* ' * 1 1 “I ‘ f 7 ’ ** 1 1 


, . ll‘rh\* ! i . 

h Kirilancl V. Pounactt, l Taunt. Elienboronifh, C. J. in Mills v. Bot~ 

i Elliot v. Rogers, 4 Esp. N. P. C, 5<). * tomley, Middx.SitUngsJifiiir.M. T. 

Kenyon, C. J. 53 Gc*o. 3. B. R. 

C jjdtit ^ ’ * L. 1U4. ^ O r i .i. rj p ) .til 

| Thi a doctrine was recognised by Ld. n Bull v. Sibbs, 9 T. R. Slf- 
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premises are burnt down, may be recovered®, although no 
longer inhabited by the tenant, inasmuch as he must he taken, 
still to hold the land, and that is sufficient to satisfy the words 
of the statute. 

Where the defendant has not obtained possession under the 
plaintiff, the plaintiff can only recover rent from the time he 
has- had the legal estate in him, although he may have* had 
the equitable estate long before. The defendant entered boon 
a leasehold cottage under J. S., who soon after mortgageawiit 
to W. S., and in 1806, assigned the equity of redemption to 
the plaintiff p . On the 18th of July, 1808, W. S. assigned 
the legal estate in premises to the plaintiff. The defendant 
continued in possession till the Michaelmas following, and 
had- paid no rent for the last two years. It was contended, 
that-although a person having the equitable estate only, per¬ 
il aps’COu Id not maintain use and occupation withoutpisitfity 
of contract, yet the plaintiff being now clothed With the le¬ 
gal estate, bis title would have reference to the time when 
the equity of redemption was assigned to him, so as to entitle 
him to two years* rent. But Lora EUenborough clearly held, 
that hO could only recover rent for the period between the 
18th of July and Michaelmas-day, 180$. His lordship, like¬ 
wise ruled m the same cause, that the defendant, who just 
before he quitted had been distrained upon by the ground 
landlord for several years* ground rent, amounting to a.much 
larger sum than was due to the plaintiff, could only set off a 
.part of this sum proportioned to.tbe period during which the 
nlftintiff had the legal estate; and that the fact of the plaintiff 
^vingbfought an ejectment for the same premises, laying a 
'demise onfthe 18th July, 1808,. was ho bar to the present 
SOfciiojn* but was only, matter of special application to the court. 

In afi action against the assignees of B. q a bankrupt, the 
declaration stated, that the defendants on such a day were in¬ 
debted* to the plaintiff in —t for the use and occupation of 
two houses, &c. before that time occupied as well by the 
,bMtrkpt, whose estate therein the defendantsafterwards had, 
Utf by the defendants, at their special instance and request, for 
One 'year then elapsed, and as tenants'thereof respectively, 
to ‘the plaintiff, and by his permission. The second count 
wih Upon a quantum meruit, to the same effect as the in- 
debitgtus 1 assumpsit. The facte* Of the case.were, that after 
Btbad occupied lire premises during part of the .year, under 
^agreement to pay a-year fas them, he became* a- bank- 

* "'i ' t - * . 

« ^Bcker v. Holtpasfihll, 4 Taunt. 45 . q Nath v. Tathtck and other*, 
y Cobk v. Cwprnter, 3 0 amp.HL P, figoee* of .Ledurd, p baofcropt, 

C. 13. n. t ■ M H. Bl. 3i$. « 
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rdpt : , thereupon the defendants, bis assignees, entered into 
pOS&ssiOn tiftd! continued irt the possession for the remainder 
ofthfe jfteaiv - A proportion Of the annual rent for that part 
of the year during which the defendants were in possession, 
was paid into court. It was hoi den, that if the plaintiff 
could recove rat all in this form of action against one person 
tfartbe use and occupation of another, (as to which the.court 
would not give any opinion,) k must be on the ground of 
that occupation having been permitted at the defendant’s re¬ 
quest, that request must be proved; that the words ** at 
the special instance and request of the defendants,” were in 
this case words of substance and operative, connecting tbe 
occupation of the defendants, for which they were bound to 
make a satisfaction, with the occupation of B.,.a stranger, for 
whose occupation, primd facie at least, the defendants were 
RQt -bable ; that in point of fact it was not at the request of 
the defendants that B. had been permitted to occupy; the 
defendants had no relation to B„ but as his assignees, and that 
relation did not. commence until the close of B.’s occupation; 
that relation^ therefore, alone could not have the-effect of 
making them personalty liable to answer for bis occupation 
before his bankruptcy. The averment, that he had .been, per¬ 
mitted to occupy “ at the request” of the defendants, was 
■therefore substance, and not mere form, and as the* plaintiff 
had failed in the proof of it, he was not entitled to recover 
from the defendants tbe rent due for B.’s occupation. 

The defendant contracted to purchase of the plaintiff ft 
lease of a h6use r , and on payment of the purchase money, 
was permitted to take possession. A few months afterwards, 
the plaintiff not having made out a good title, defendant de¬ 
clared -his intention to rescind the contract; he accordingly 
-quitted possession of the. house, and brought an action for 
money had and received against the plaintiff, and recovered 
the whole of the purchase money and the expenses of inves¬ 
tigating the title. The plaintiff then brought an action for 
ttsO and occupation against the defendant; but it was bolden, 
that it would not lie; Mansfield, C. J. observing, that a con¬ 
tract eould not arise by implication of law under circum¬ 
stances, the occurrence of which neither of the parties ever 
had in,their contemplation, that if no money had been paid, 
.perhaps it might be a different question; but if a person 
.-paid ms money, and was so unwise as to take possession 
without title, justice required that the one party ; should 
take back his money, and the other his house. 

. i A * ■* , ' > V ' •! s' t - ‘ 't - ' 

v ‘ r ’KlrUaml r.Potfhiett, a Tsai tot. 145 . 5 Biitwe Hearn *. Tomttntf, Peake’* 

H.P.C. 193. 
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An action for .use and occupation may be maintained 
against,a tenant-from year to year upon an agreement by him 
to pay rent during, the tenancy, notwithstanding ■ his bank¬ 
ruptcy, and the occupation of his assignees during part of the 
tim^fpr which the reut accrued. (2). . . / 

. J&eplaration .—In consideration that the defendants*, on 
tb§ 2bth November, 1 SOI, had become and were tenants of 
a. messuage under a yearly rent of —the defendant* pro¬ 
mised to pay the same during the continuanoe of the tenancy, 
with an averment that the defendants continued tenants-fr&m 
the time of making the promise hitherto, that the defendants 
did hot, during the continuance of the tenancy, pay the rent; 
that on the 29th September, 1803, half a year’s rent was in 
af rear.—2d. Count. Indebitatus assumpsit for use and occu¬ 
pation.—3d. Count. Quantum meruit.—Plea, That .the de-» 
fepd^nts were traders, and committed an act of bankruptcy 
oh the 2d of April, 1803; that a commission issued -pn.tlie 
5th of May following; that an assignment was executed*on 
the 21st May of the interest of the defendants in the mesK 
suage to A. and B., who became and were on the last-men¬ 
tioned day, and thence until the rent became due, continued 
to be possessed of and occupied the messuage; on special 
demurrer it was holden, that as it had been determined .in 
Auriof v. Mills 1 , that a bankrupt lessee, though out of pos¬ 
session, was still liable upon his covenant to pay; so here the 
defendants were liable on their agreement to pay the rent Vthat 
was not any distinction in this respect, between an 
agreement and a covenant, which is an agreement under seal, 
exeept as to the form of the remedy upon it; that the case 
of Aurj.pl v. Mills, to which this was perfectly analogous, did 
npt .tuny on any particular effect of a covenant under seal, 
bntjpn its being, the personal agreement of the parties.? and 
a&bpugh jt was objected, that if the action was holden to lie, 
the consequence would be, that there must be an apportion¬ 
ment of the- rent, yet the court observed, that the landlord 
hadvnothing to do in -this case with the question of apportion-, 


S'®o«bv. Wifcoh, S East, 311 . 


. - <. »i-j- 

11 But see stat. 49 Geo. 3 .c. lju,. a.,j,y. 
ante, p. 236 . * 

: f . < .. -.V .£• . -r— '!-/-.•* >u 
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ment of the pent; for he proceeds against the parties with 
whom he made the agreement, which has been broken; the 
court, therefore, said, nothing of his right to recover against 
the assignees. . " 

Bringing an ejectment will not 'be a bar to an action for 
use and occupation , for rent due before the day of the demise 
laidtip the declaration in ejectment*; but rent clue subse¬ 
quent fo,that day cannot be recovered in an action for use 
and occupation*. 

Tbe defendant, in this action, will not be allowed to im¬ 
peach the title of the plaintiff, by whose permission he 
entered upon and occupied the tenement demised. Hence 
a plea of rtif- hah nil in tenementis , cannot be pleaded'*, and 
this rule holds even where the declaration does not state 
the tetterttent demised to belong to tbe plaintiff, provided 
it is;'stated 1 , that defendant occupied by permission of the 
plaintiff*. Upon the same principle it lias been lioldeh* 
that ! n$ habuit in tenementis cannot be given in evidence it\ 
this'actibn. 

. Tn an action, for use and occupation of glebe lamls!\ it ap¬ 
peared, that the former incumbent had let the lands in ques- 

x'Bivchv. Wrl^fit, 1 T.K 373. a Richards v. II old itch, II, 13 G. 9 . 

y Par Duller, J. 8. C. l T. R. 389. cited in 1 Lewis v. Wallis, Say R. fs. 

z Richards t. Holditch, ( 3 ) H- ]3 1 Wils. 314. S. C. 

Geo. 3. cited in Lewis v. Wallin, b Cooke, Clerk v. Lojtlcy, 5 T, R, 4. 

Say. R. )3. recognised in Brookshy v. Watts, 

1 Marsh. 33. 6 Taunt. 333. S. C. 


(3) The case of Richards v. Holditch was this:—Error to re¬ 
verse a j udgment in action on the case Upon several promises, in 
Stepney Court, because the plaintiff declared, that in considera¬ 
tion he permitted the defendant to enjoy several houses, without 
shewing, what title lie hud. Yelv. 227, 8. Glasae’s case, and 3 Lev, 
193 . Ay let v. Williams were cited, i£ contra it was said, that per¬ 
mission to. .enjoy without shewing any title, was a sufficient coush 
■deration. I Leon. 43. Cro. Jac. 598. 1 Lev. 304. 3 Lev. 150. An 
objection was made to the plea, that this action being founded on 
a collateral promise, and not ou u contract for the rent, uil hubuit 
in tenementis, as was pleaded in this case, was not a good plea, and 
of that opinion was the whole court; for if any one enjoys a benefit 
at his request, and by permission of another, that is a sufficient 
consideration fur an assumpsit. N. Chappie cited a case si rttjpd 
by’tpM where A., without title, gave possession'of fc. 

house Id B, y C. the owner,, brought assumpsit for. the .us^andi ttn* 
j oypieoi, thi ^cause B. did not receive his ppssessiop drew O- 
nor Vnywi^e picivpied underbill), Lord HardwickeMd the action 
not maintainable % ni ra. 
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tioa to the defendant* who had continued tenant &*&{*& pre¬ 
sent incumbent, the plaintiff, and had paid him half a jean’s 
rent for the same, This action being* broughtfongome arrets 
of rent* the defendant offered t to give evidence of the plain¬ 
tiff's having been simoniacaUy presented,.^ which, as it>was 
stated, the defendant was ignorant, when he paid the former 
rent; but Lord Kenyon, C. J, refused to ^receive this evi¬ 
dence, being of opinion that the case fell within the common 
rule, that a tenant should not be permitted to iaapospfetfte 
title of his landlord- in an action for use and occupation. 
There was a verdict accordingly for the plaintiff. The Court 
of B. R.,on motion for a newtrial, concurred in opinion with 
the C. J. ..'j- 

Neither will a defendant 6 , who has obtained possession 
under the plaintiff, be permitted to shew that the., plaintiff's 
title has expired, unless he solemnly renounced tliepdaintilf’s 
title at the time, and commenced. a fresh holding undefc ano¬ 
ther person. Proof of payment of rent to a third person 
claiming title is not sufficient, without a formal renunciation 
of the plaintiff’s title. The judge will not permit the amount 
of the property-tax to be deducted at Nisi Prius from the 
rent due 4 . 

Where premises are let at an entire rent, an eviction from 
party if the tenant thereupon gives up possession of the resi¬ 
due; !s a complete defence to this action e . 

A. lets lands to B., who underlets to C. and others; during 
these tenancies, A. gives notice to C., and the other under¬ 
tenants to quit, and C. does quit, ami the lands before occu¬ 
pied by him remain unoccupied for a year, and are then 
again let by B.; A. cannot recover against B. for the use and 
Occupation of this land for the year. And semble , under 
these circumstances, an eviction might be pleaded to the 
whole demand f . 

In an action for use and occupation 5 ; if it appear that the 
premises were let to the defendant for the purposes of pros¬ 
titution, the action cannot be. sustained, the contract being 
cantra bonos mores. 

Assumpsit for use and occupation 11 ; on examination of a 
Witness who proved the occupation by defendant, it appeared 
that, there had been an agreement in writing, but not 

p Balia v. Westwood, 3 Camp. N.P. C. f Born v. Phelps, 1 Stark. N. P. C. 

11. 94. 

d Pocockv. Eustace, 9 Camp. N.P.C. £ Gira relay v. Richardson, l Esp. 

181. Ellenb©rough, C. J. N.P.C. 13. 

.« Smith v. Raleigh, 3Camp. N.P. C. b Brewer ▼..Palmer, 8 Esp. N. P.C. 

S1.1- S? 13. 
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stamped. It was contended by plaintiff’s counsel, that the 
agreement, not having been stamped, was not binding on the 
parties, anti that therefore the plaintiff'might wave this, and 
go into evidence generally for use and occupation. It was in¬ 
sisted for defendant, that it appeared that defendant held under 
a written contract, and therefore the plaintiff was bound to give 
it in evidence. Bid on t C. J. was of this opinion, observing, that 
this being a specific contract between plaintiff and defendant, 
the plaintiff is bound to shew what' that contract was; it 
may contain clauses which may prevent plaintiff from reco¬ 
vering; others for the benefit of defendant, which he had a 
right to have produced; but the contract not being stamped, 
it could not be given in evidence (4), therefore the plaintiff 
. must be nonsuited. 

An action for use and occupation 1 is maintainable without 
attornment upon the stat. 4 and 5 Ann. c. 1(5. s. p, and 10. 
by the trustees of one whose title the tenant (defendant) had 
notice of before he paid over his rent to his original landlord; 
although the tenant had no notice of the legal title being in 
the plaintiff's on the record. 

i Lumley v. Hodgson, 16 Cast, 09- , 


(4) R. v. the Inhabitants of St. Paul’s, Bedford, 6 T. ft. 452. 

S. P. 
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WAGER. 

I, Introduction—Of Legal Wagers—Form of Action. 
II. Of Illegal Wagers. 


I. Introduction—Of Legal Wagers—Form of 

Action. 

Introduction .— It lias frequently been lamented, that idle 
•and impertinent wagers between persons not interested in 
the subject or event were ever considered as valid contracts. 
Grave and learned judges have thought that it would have 
been more beneficial for the public, if it had been originally 
determined, that an action would not lie for the enforcing 
the payment of any wager. Actions, however, on wagers 
relating to a variety of subjects, having been entertained un¬ 
der certain restrictions, and the legislature not having aS yet 
interposed to prohibit them entirely, it may be proper to 
state in what cases an action will lie for enforcing the pay¬ 
ment of a wager, and in what such action cannot be main¬ 
tained. 

0/ Legal Wagers .—In Andrews v. Herne*, where a wager 
was laid, that Charles Stuart would be king of England 
within twelve months next following, he then being in exile, 
it washotden good. (1) So in the Earl of March v. Pigot 

a i u«. 33- a case not to be cited, being of very, 

b fiBw>48W. But ree the observa- doubtful authority. See also Bland 

tiou of J. on this case, in J v. Collett, 4 Camp. 137. 

Capp. N..P. C. 173. viz tbat it was 




Gilbert v. Sykes, 16 East, ISO. the illegality of this wager, 6n die 
ground of being against public-policy, does not appear to have 
been brought under the conridention of the court, fa Gilbert 
V, Sykes, the defen d*at» 4a the year 1802, in consfctatefoo bf 
pM hundred guineas, agreed to pay ‘the p&iidiffa gain** a (fey 


wager. 
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where two heirs apparent betted on the lives of their respecs 
tive fathers, no objection was made to the subject of the 
wager; and it was further holden, that the circumstance of 
one of the fathers being dead at the time when the wager was 
made, but of which circumstance the parties were ignorant, 
did not affect the validity of the wager. In Murray v- Kelly, 
i. r. M. 25 Geo. 3 . on a rule to shew cause why the de¬ 
fendant should not be discharged on filing common bail, on 
the ground that the action was on a wager, whether A. kept 
a military academy at such a place, or not; Lord Mansfield 
said, that as it was merely a wager 011 a private event, he saw 
no reason why it should not be considered as a legal debt; 
and the rule was discharged. In Jones v. Randall, Cowp. 37. 
a wager, on the event of an appeal to the House of Lords 
from the Court of Chancery, was holden good, the wager 
having been made between parties who could not in any 
degree bias the judgment of the house, and there not being 
any fraud or colour in the case. So in Good v. Elliott 6 , 
3 T. R. 093. where the subject of the wager was, whether 
one S. T- had or had not, before a certain day, bought a 
waggon, lately belonging to D. C., it was holden good, per 
three justices; but Buller, J. was of a different opinion, 1 st, 
on the ground that two persons shall not be permitted, by 
means of a voluntary wager, to try any question upon the 
right or interest of a third person; and, 2 dly, that a|l wagere, 
w hether in the shape of a policy or not, between parties not 
havjug gny interest, were prohibited by stat. 1 4 Geo. 3. c. 48. 
bo in Hussey v. Criekitt% a wager of a rump and down, 

l Triii. T. 30 G. a- B- 8- d C. B. E. T. 52 G. 3.3 Camp. N.P.C- 

163. 


during the life of Bonaparte, The defendant paid the guinea a day 
for some years; but then desisted. The action was brought to recover 
the arrears. The jury having found a verdict for defendant; on 
motion for a new trial, it was contended, iu support of the verdict, 
that the wager was illegal, inasmuch as it had a tendency to create 
an interest in the plaintiff in the life of a foreign enemy, and which, 
in the case of invasion, might induce him to act contrary to his. alie* 
gjance. The court, being of opiuipn that the justice of the case 
had been satisfy, refused to disturb the verdict; and Lord Ellen-, 
borough, C. J, expressed a strong opinion against the legality Of the 
wager, as well on the ground before-mentioned, as also bn the 
ground, that the party suffering under anebu contract, might beta* 
duced to compass ,and encourage the horrid practice of tesfttnpai6w|v 
iu order to.get rid of a so ourtlraosuide to hitfr • h fV 
YOL. it. t n 
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whether the defendant wits older than the plaintiff, was 1 
holden to be legal. 

Witli respect to the form of declaring on a wager, it fnay 
be observed, that before the time of Holt, C. J. it was a ques¬ 
tion, whether a general indebitatus assumpsit would not lie 
for a wager; it was, however, finally agif*ed, that it would 
not 6 ; hut although an action does not lie in that particular 
form, yet a special assumpsit on the wager itself, laid by way 
of mutual promises, may be maintained. 


If. Of Illegal Hagers. 

1. Waiters are illegal which are specially prohibited by 
positive statute. 

A policy of insurance is, in the nature of it, a contract of 
indemnity, and of great benefit to trade. But the use of 
it was perverted by its being turned into a wager. To re¬ 
medy tliis evil, the stat. IP Geo. 2. c. 37. was made, which, 
after enumerating in the preamble the various frauds and 
pernicious practices introduced by the perversion of this 
Species of contract, and, among others, that of gaming or 
wagering, linden pretence of insuring vessels, &c. proceeds 
Under general words to prohibit all contracts of assurance by 
way of gaming or wagering. 

f ,An agreement, in writing, was made f , that plaintiff should 
pay the defendant 20/. at the next port a ship should reach ; 
in consideration whereof, the defendant undertook that the 
ship should save her passage to China that season, and if she 
did not, then he would pay the plaintiff 1000/. at the end of 
one month after she arrived in the Thames. It was holden, 
that this agreement being made without reference to any 
property on board, although it appeared that the plaintiff 
had some little interest in the cargo, was a wagering policy 
within the meaning of the preceding statute. 

A similar provision has been made with respect to insur¬ 
ances on lives, in consequence of a mischievous kind of 
gaming, which had been introduced by such insurances, 

e Jackson v.Colejrnve, on error, Exch. f Kent r. Bird, Cowp. 583- 

Cli. H. o \V. 3 . Curtli. 338. BOvey > 

v. Castlrnutn, l Ld. Kajm. 69 . * 
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wherein the assured had no interest. To remedy this evil 
it was enacted by stat. 14 Geo. 3. c. 48. s. l. “ Tliat insur¬ 
ances made on the life of any person, or any other event, 
wherein the person for whose use such policy shall be made, 
shall have no interest, or by way of gamin" or wagering, 
shall be void.” The second section directs, that in all poli¬ 
cies on lives or other events, the names of the persons inter¬ 
ested shall be inserted. 

A wager in the form of a policy, between two uninterested 
persons upon the sex of a third 8 , is within the meaning of 
the preceding statute, and, consequently, illegal. In Good 
v. Elliott, 3 T. U. h'93. Kenyon, C. J. Grose and Ashlyirst, 
Js. were of opinion, that the preceding statute was con¬ 
fined to policits of insurance, and that from the words used 
in the second clause, it was apparent, that the legislature had 
written instruments only in contemplation. But the con¬ 
struction which was put by Buller, J. on this statute was, 
that it had nothing to do with what, in true sense and mean¬ 
ing of the word, is a policy, that is, a mercantile policy made, 
on interest, but that it prohibited alt wagers made on any 
event in which the parties had not any interest. 

By stat. 16 Car. 2. c. 7. s. 2. “ The winner of any money, 
or other valuable thing, by deceit, in playing at cards, dice, 
tables, tennis, bowls, kittles, shovel-board, or in cock-fight¬ 
ings, horse-races, dog-matches, foot-races, or other games: 
or by bearing a part in the stakes, or by betting on the sides 
of such as play, ride, or run, shall forfeit treble the value.'* 
By the third section all securities, and promises given or 
made, for the payment of sums exceeding 100/., which have 
been lost at one time, by playing at any one of the said games, 
or by betting on the players, are declared void, and the win¬ 
ner shall forfeit treble the value of the money or other thing 
won, above 100/. 

The construction which has been put on this section, may 
be gathered from the following case: 

In debt for 100/. the plaintiff declared upon articles** of 
agreement, purporting that the plaintiff and defendant should 
run a horse for 100/., and if the defendant lost, tliat he should 
pay the 100/., &e. The defendant pleaded the third section 
of stat. 16 Car. 2. Holt, for the plaintiff, insisted, that the 
Statute iutended to avoid securities given for money lost at 
play but not where the contract was precedent; but the court 

f Roebuck and another v. Hamer ton, h Hedgetoirow v, Roscmicn, 1 Venlr, 

Cowp.737. jtfj. 

T T 2 
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were of a different opinion; that such construction would 
wholly elude the statute, and let men loose to play for any 
great sum, provided they secured it beforehand, aud added, 
that this statute being to suppress the practice of excessive 
gaming 1 should be construed in the most extensive manner 
that could be to answer that end. 

A. lost at play to the plaintiff*, and gave him a bill for the 
amount of the sum lost, on the defendant, who accepted the 
bill, and afterwards refused payment; to an action brought on 
the hill, the defendant pleaded, that after the 2yth day of 
September, 10*0*4 *, and before the making the said bill, A. 
and the plaintiff were playing together at hazard, and that 
A. then, at one time and meeting, lost to the plaintiff above 
100/. and that for securing the payment thereof, A. drew 
the bill in question on the defendant, who accepted the same, 
and that by force of the statute 10 , that acceptance was void 
in law. On demurrer to this plea, it was insisted, in support 
of the demurrer, that this case was not within the statute; 
because the nature of the duty was altered, and a new con¬ 
tract created by the acceptance, which was the ground of the 
action. But the court overruled the objection ; for although 
this was a kind of new contract, yet all was founded on the 
illegal and tortious winning, and it only secured the payment 
of that money, and, therefore, it was within the statute, the 
plaintiff being privy to the first wrong. Another objection 
was made", that if this ease should be taken to be within the 
statute, it would very much endanger the credit of English 
bills of exchange, if they might he defeated by such collateral 
matter; for it would he injurious to the public trade of 
England, both foreign and domestic. To this it was an- 
%ffered by the court, that as to inconvenience concerning 
ttftde, there could not lie any in this particular case, because 
the bill had gone no farther than to the first hands, viz. to 
the hands of the plaintiff, who won the money, and so no 
damage could accrue to any poison but to him, who was 
certainly a person within the statute. 

By J) Ann, c. 14. s. t. “ All notes, bills, bonds, judgments, 
mortgages, or other securities, given by any person where 
the whole or any part of the consideration of such securities 
shall be for money, or other valuable thing, won by gaming, 
or playing at cards, dice, tables, tennis, bowds, or other game, 

i a Lev. <14. 1 The day from which the 16 Car. S>, • 

U H«»s' y v. Jacob, Salk. 344. Carth. c. 7 . s. ,j. was to take eifcct. 

35ti. mid Pee the pleadings, 5 Mod. m iGCat. 2. c. 7.S. 3. 

j7(j. n Carth. J57. 
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Or by betting on the aides of such as game at any of the 
aforesaid games, or for repaying any money knowingly lent 
for such gaming or betting, or lent at the lime arid‘place 
of such play, to any person that shall play or bet, shall be 
void.” 

It appears from the cases of Goodhurn v. Marley, Str. 115.0. 
Blaxton v. Pye, 2 Wils. 309. and Clayton v. Jennings, 2 Bl. 
R. 700. that wagers on horse-races are within the statutes 
10 Car. *2. c. 7. and 9 Ann. c. 14.; and, consequently, actions 
founded on such wagers cannot he supported. In the case of 
Blaxton v. Pye, the court said, that though horse-racing was 
not mentioned in the statute 9 Ann., yet it was within the 
words “ other game” (2). So in I.ynail v. Longbothom, 
2 Wils. 30*. the court of C. B. were of opinion, that a foot¬ 
race was within the 9 Ann., for foot race was mentioned in 
the 1(> Car. to which the 9 Ann. must relate. And this 
opinion was recognised and adopted by the court in Brown v. 
Berkeley, Cowp. 281. 

It is clear, that if these statutes had not been affected bv 
any subsequent provisions of the legislature, every species of 
wagers at horse races would have been illegal; but now, by 
stat. 13 Geo. 2. c. 19. matches (3) for 50/. (4) and upwards, 
are legalized, provided they are run at certain places, and the 
horses carry certain weights; anil by the stat. 18 Geo. 2. c. 
34. s. 11. the restrictions as to running at particular places, 
and within certain weights, are taken away (5). 


(2) In Jeffreys v. Walter, 1 Wils. 220. the court inclined to 
think, that cricket wasa game within the meaning of the stat. 9 Ann. 

(3) In Connor v. Quick, cited by Aston, J. in 2 Bl. R. 708. tho 
court took a distinction between running a horse for 50/. which 
was lawful, and betting on the side of a horse, which was not so; 
but if neither of the sums betted by the parties amount to 10/. 
such bet is legul, not being contrary to 9 Ann. c. 14. M'AUester 
v. Hadeu, 2 Camp. N. P. C. 438. 

(4) It was agreed between plaintiflplJPr defendant, that each 
should start his mare, and that if eitHIr should refuse, he should 
forfeit 25/. to the other, but the plaintiff was to pay the defendant 
5/. beforehand, as a consideration to induce him to make the 
match. The defendant afterwards refusing to run the match, the 
plaintiff brought an action against him for the 25/. Pei rot, Ba¬ 
ron, before whom the cause was tried, considered this as a match 


for SOI. and on a motion in arrest of judgment, the court of K< B. 
were of the same opinion. Bidmead v. Gale, 4 Burr. 24 J-J. I Bl. 
R. 671. S. C. 

(5) «* There seems to be much ground for arguing, from the 
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But horse races for a less sum than 50 1. arc expressly pro¬ 
hibited by the second section of 13 Geo. 2.; and, conse¬ 
quently, wagers on such horse races are illegal 0 . 

These statutes, viz. 13 & 18 Geo. 2., are confined to bond 
Jide horse racing only; for in Ximenes v. Jaques, (i T. R. 499.* 
where the plaintiff obtained a verdict on a wager for 100 
guineas, that he could perform a certain journey, in a post 
chaise and pair, within a given time, the court arrested the 
judgment (O'). 

So where A. betted with B. “ 500 guineas and a dinner,” 
that A.’s horse should go from London to Sitting-bourne 1 * 
sooner than B.’s two horses should go the same distance, B.’s 
horses to be placed at any distance from each other that B. 
should think proper; the wager having been won by B. and 
an action brought to recover the amount of the wager, and 
verdict for plaintiff, the court arrested the judgment, on the 
ground that the subject of the wager was not that species of 
horse race or match which was legalized by slat. 13 & 
18 Geo. 2. 

2. An action cannot be maintained upon such wagers as 
ini he event may have an influence on the public policy of 
the kingdom. 

On this principle it was holdcn* 1 , that a wager between 
two electors, on the event of the election of members to 
serve in parliament, was void; because it raised an improper 
bias in the minds of the parties to vote for one or other of 

o Johnson v. Ijsum, tT.R. |. q Allen v. Hearn, 1 T, R. 3(>. 

p Whaley v. l J ajot, 2 llos. & Pul. 31 . 


nature of Ifi Car. 2, and 9 Ann., that these statutes ought to be 
Construed strictly, in order to enforce the principle on which they 
are founded, viz. to prohibit all horse racing, and that the 13 & 
18 Geo. 2. are from their nature to he so construed as to encourage 
the breed of horses, aqfBitptriuit that species of horse racing only 
called running on the RHSl It is to he observed, that stat.13 Geo. 
2. speaks of entering, pi tiling, starting, &c. and that the expres¬ 
sion, “ any place or places whatsoever,” used in 18 G. 2. can hardly 
mean “ all England.” Per Lord Eldon, C. J. in Whaley v. Pajot, 
2 Bos. & Pdl. 54. 

(6) The reason of lliis decision is not stated in the report of the 
case; but in Whaley V. Pajot, 2 Bos. & Pul. 54. Lord Eldon, C. J. 
said “ upon inquiry of the judges of the court of King’s Bench, we 
find, that the judgment of the court inXimenes v. Jaques proceeded 
on an opinion, that the stat. 13 & 18 Geo. 2. related to bona Jidi 
bores racing only. ” 
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the candidates, which bias would be subversive of the free¬ 
dom of elections, and detrimental to the constitution. 

Every contract in restraint of marriage is illegal, as being 
against the sound policy of the law. Hence a wager, that 
the plaintiff would not marry within six years, was hnlden 
to be void r ; for although the restraint was partial, yet the 
immediate tendency of such contract, as far as it went, was 
to discourage marriage, and no circumstances appeared to 
shew that the restraint, in the particular instance, was pru¬ 
dent and proper. 

Any wager which leads to a public inquiry into the mode 
of playing an illegal game', e. g. hazard, by which the bye- 
standers may acquire a knowledge of it, is contrary to good 
morals and the policy of the law, and, therefore, not a ground 
on which an action can be maintained. 

In like manner, the court will not entertain an action on 
a wager Upon an abstract question of law or judicial prac¬ 
tice, not arising out of pre-existing circumstances, in which 
the parties ha\o an interest 1 . And in a late cast:", Gibbs, 
G. J. following the example of L<l. Loughborough and Ld. 
Gllenborough, in the foregoing cases of Brown v. Lccson, 
and ITenkin v. G tiers,s, refused to try an aelion upon a wager, 
whether an unmarried woman had had a child. An action 
cannot he maintained upon a wager on a cock-fight*, because 
it is a barbarous diversion, which ought not to he encouraged 
or sanctioned in a court of justice; and further, because it 
would tend to the degradation of the court to entertain such 
inquiries. 

3. So if the subject of the wager lead to improper inqui 5 - 
ries, which respect the interest and general importance of 
the country, they are illegal, as being contrary to sound po¬ 
licy; as wagers on the amount of the hop duties*, or the 
receipt tax, or any other branch of the public revenue. And 
th is rule holds, although the actual discussion may be ex¬ 
cluded by the special circumstances of the case: as where 
the wager being on the amount outlie hop duties, the de¬ 
fendant had admitted that lie had lost his wager*; so where 
defendant had given a promissory note for the amount of the 
wager l . 

-1. Where the discussion of the subject of the wager will 

r Hartley v. Rice, io East, 22. x Squirrsv. Whisken,3 r»mp.N.P. C. 

s Brown Leeson, s H. lit 43. , 140 l.d. Elkuburough, C i 

> t Hcukin v, Gucrgg, 12 East, 247 . y Atlicrfu'd v. Beard, *> T. R. tjio. 
u Ditchburn v. Goldsmith, 4 Camp, z Atlieifold v. Braid, 2 T. K.fjio. 

152. a Shirley v. Saukey ,2 Bos. & Bill, l , 10 . 
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be attended with injury to a third person, and lead to inde¬ 
cent evidence. 

On this principle*, a wager between two indifferent per¬ 
sons on the sex of the Chevalier D’Eon, who had appeared 
to the world as a man, and acted in that character in a variety 
of capacities, was holden illegal (6). 

b Ducoata v. Jones, Cowp. 739- 


(6) The Chevalier D’Eon was for many years asserted and im¬ 
plicitly believed to the last to be a female, of which sex the Che¬ 
valier latterly wore the attire. This Curious question, however, 
was finally set at rest on the death of the Chevalier in May 1810, 
when the body was dissected in the presence of several professional 
gentlemen, and it was certified, by an eminent surgeon, that the 
male organs were in every respect perfectly formed. 
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No I. 

§ 1 -—Notice of Motion to put off a Trial for 'the Absence 

of a Witness* 

A. B. plaintiff* 

In the King’s Bench. and 

C. D. defendant* 

Take notice, that this honourable court will be moved on, Site, 
or so soon after as counsel can he heard, that the trial of this cause 

may be put off until next-term, on account of the absence 

of a material witness on the part of the defendant, and in the medn 
time all further proceedings be stayed. 

Your’s, &c. 

G. H. defendant's attorney* 

To Mr. E. F. plaintiff’s 
attorney. 

§2.— Affidavit in Support of Motion to put off Trial for 
the Absence of a Witness . 

A. B. plaintiff. 

In the King’s Bench and 

C. D. defendant* 

C. D. of, &e. the defendant in this cause, makethoath and saith, 
that issue was joined in this cause in —— term last past, and that 
notice was given for the trial thereof at the — sitting within (or 
at the sittings after) the said term: And this deponent further 
saith, that E. F. late of, &c. is a material witness for him this de¬ 
ponent in the said cause, as he is advised and believes, and that 
he cannot safely proceed to the trial thereof without the testimony 
of him the said E. F. And this deponent further saith, that in con¬ 
sequence of the notice of trial so given as aforesaid, he this deponent 
caused inquiry to be made, &c. (stating the nature and result of 
the inquiry made after the witness, and the time when he is likely 
to attend.) 

No. II. 

Demurrer to Evidence and Joinder *. 

'* Afterwards on the day, and at the place within contained, be¬ 
fore Sir G. W. Knight, one of the barons of our lord the king, of 

* For form of pica puis darrein continuance, see ante, p. 120. 
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his Court of Exchequer at Westminster, Sir J. 1>. knight, one of 
the justices of our said lord the king, assigned to hold pleas in the 
court of our said lord the king, before the king* himself, and others 
their fellows, justices of our said lord the king, assigned to take the 

assizes in and for the city of W-in the county of the same city, 

according to the form of the statute, &c. come as w el I the within- 
named A. 11. esq. as the within-muned C. 1). esq. by their attornies 
within-named. And the jurors of the jury, whereof mention is 
within made; that is to say R. L. &c. being called likewise come, 
and being chosen, tried, and sworn to say the truth of the premises 
within contained; as to the first issue between the parties within 
joined, say, that the said C.D. is guilty of the trespass within com¬ 
plained of, in manner and form as the said A. 11. hath above com¬ 
plained ; and they assess the damages of the said A. B. by reason 
thereof to sixpence. And as to the issue laotly within joined be¬ 
tween the said parties, the said C. 1). shews in evidence to the 
jury aforesaid, to prove and maintain the issue lastly within joined 
on his part by one witness. That” (so state the evidence) “And 
the said A. B. says, that the aforesaid matter to the jurors aforesaid, 
in form aforesaid shewn in evidence by the said C. J). is not suf¬ 
ficient in law to maintain the said issue lastly within joined, on the 
part of the said C. D„ and that lie, the said A. Ik, to the matter 
aforesaid, in form aforesaid shewn in evidence, hath no necessity, nor 
is he obliged by the laws of the land to answer; and this he is ready 
to verily: Wherefore for want of sufficient matter in that behalf 
shewn in evidence to the jury aforesaid, the said A. B. prays judg¬ 
ment, and that the jury aforesaid may be discharged from giving 
any verdict upon the said issue; and that his damages by reason 
of the trespass within complained of, may be adjudged to him, 
-&C.” “ And the said C. D.*, for that he hath shewn in evidence to 
‘ the jury aforesaid, sufficient matter to maintain the issue lastly 
Withifi joined, on the part of the said C. D. and which he is ready 
to verity ; and for as much as the said A. B. doth not deny, nor in 
any manner answer the said matter, prays judgment; and that the 
«a?d A. B. muy lie barred from having his aforesaid action against 
him, and that the jury aforesaid may be discharged from giving 
their verdict upon the issue lastly joined, &c. Wherefore let the 
jury aforesaid be discharged by the court here, by the assent of the 
parties, from giving any verdict thereupon,” 

No. III. 

Bill of Exception . 

remembered, that in the term of the Holy Trinity, in the 
—year of the reign of our sovereign lord George the 3d, now king of 

Great Britain, and so forth, came A. B. by .— his attorney, into 

the court of our said lord the king of the Bench at Westminster, 
and impleaded C. D. E. F. and G, H. in a certain plea of trespass, 
on which the said A. B. declared against them. That” (set out the 

* Joinder. 
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declaration and other pleadings,) “ And thereupon the issue was 
joined between the said A. B. and the said C. D. E. F. and G. 11. j 
and afterwards, to wit, at the sittings of Nisi Prius held ut the 
Guildhall ot the city of London aforesaid, in and for the said city, 
before the right honourable E. Ld. E. Chief Justice of our said lord 
the king of the Bench at Westminster, T. S. esq. beiug associated 
to the said chief justice, according to the form of the statute in such 

rase made and pro\ ided ; . . the - - ■■■■ — clay of 

in the year of the reign of our said lord the present king, the 
aforesaid issue so joined between the said parties as aforesaid, 
came to lie tried by a jury of the city of London aforesaid, for that 
purpose duly empaunelled, that is to say, I. K. and L. M. &c. 
good and lawful men of the said city of London; at which day 
came there as well the said A. B. as also the said C. D., E. F., 
and Cl. II., by their respective attornics aforesaid. And the jurors 
of the jury aforesaid empannelled to try the said issue being 
called, also came, and were then and there in due.manner chosen 
und sworn to try the same issue; and upon the trial of that issue 
the counsel learned in the law for the said A. B. to maintain und 
prove the said issue; on his part gave in evidence. That” {So set 
out the evidence on the part of the plaintiff, and then set out the 
evidence on the part of the defendants, and then proceed as fol¬ 
lows) “ Whereupon the said counsel for the said defendants did 
then and there insist before the chief justice aforesaid, on the be¬ 
half of the defendants above-named, that the said several mat¬ 
ters so produced and given in evidence on the part of the said de¬ 
fendants as aforesaid, were sufficient, and ought to he admitted and 
allowed as decisive evidence, to entitle the said defendants to the 
benefit of the statute made in the -24th year of the reign of his late 
majesty King George the second, entitled, an act for rendering jus* 
tices of the peace more safe in the executions of their office, and for 
indemnifying constables ami others, acting in obedience to their 
warrants; and that therefore the said A. B. ought to be barred of 
his aforesaid action, and the said defendants acquitted thereof, and 
thereupon the said defendants, by their counsel aforesaid, did then 
and there pray of the said justice to admit und allow the said mat- 
lei’s and proof so produced and given in evidence for the said de¬ 
fendants aforesaid, to be conclusive evidence to entitle the said 
defendants to the benefit of the statute aforesaid, and to bar the 
•aid A. B. of his action aforesaid. But to this, the counsel learned 
in the law, on behalf of the said A. B., did then and there insist 
before the chief justice aforesaid, that the matters and evidence 
aforesaid, so produced and proved on the part of the said defen¬ 
dants as aforesaid, were not sufficient, nor ought to bo admitted or 
allowed to entitle the said defendants to the benefit of the statute 
aforesaid; or to bar tbe said A. B. of his aforesaid action, and that 
neither the said defendants, or any of them, nor the said Earl of H., 
were or was within the words or meaning of the statute made in the 
seventh year of the reign of his late majesty King James the first, 
entitled, an act for ease in pleading against troublesome and 
contentious suits, prosecuted against justices of peace, mayors. 
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constables, and certain other his majesty’s officers, for the lawful 
execution of their office, nor of the statute made in the 21st year of 
the reig-p of the same late king, entitled, an act to enlarge and make 
perpetual the act made for case in pleading against troublesome 
and contentious suits prosecuted against justices of the peace, 
mayors, constables, and certain other his majesty’s officers, for the 
lawful execution of their office, made in the seventh year of his nisi* 
jesty’s most happy reign; nor of the said statute made in the 24 th 
year of the reign of his late majesty King George the second; nor 
ip any way entitled to the benefit of any of these statutes: And the 
counsel for the said A. B. further insisted, that the seizure and im¬ 
prisonment of the said A. B. were ndt made or done in obedience to 
the said warrant, nor have the said defendants, or any of them in 
that behalf, any authority thereby. And the said chief justice did 
then and there declare and deliver his opinion to the jury afore¬ 
said ; that the said several matters so produced and proved on the 
part of the defendants were not upon the whole case sufficient to 
har the said A. B. of his aforesaid action against them, and with 
that direction left the same to the said jury ; and the jury aforesaid 
then and there gave their verdict for the suid A. B., und 300l. da¬ 
mages; whereupon the said counsel for the said defendants did 
then and there on the behalf of the said defendants, except to the 
aforesaid opinion of the said chief justice, and iusisted on the said 
several matters and proofs as an absolute bar to the aforesaid action, 
by virtue of the last mentioned statute: And in as much as the said 
several matters so produced and given in evidence, on the part of 
the said defendants, and by their counsel aforesaid objected and in¬ 
sisted on as a bar to the actiou aforesaid, do not appear by the record 
of the verdict aforesaid, the said counsel for the aforesaid defendants 
did -then and there propose their aforesaid exception to the opinion 
ofljbe said chief justice, and request the said chief justice to pxit 
hja neal to this bill of exception, containing the said several matters 
sdjproduced and given in evidence on the part of the said defen¬ 
dants as aforesaid, according to the form of the statute in such 
cstsh mude and provided; and thereupon the aforesaid chief jus¬ 
tice, At the request of the said counsel for the above-named de¬ 
fendants, did put his seal to this bill of exception, pursuant to the 

aforesaid statute in such case made and provided, on the-day 

of****.aforesaid* hi the ——year of the reign of his said present 

majesty k ” 

The above precedent is taken from a bill of exception, which ■ 
was made use of in the year 1763 ; but it does not seem necessary 
to state the whole record in the bill, provided the bill be tacked to 
the jewird j which the statute plainly shews may be done, by say* 
exceptions be not in the roll: and there are precedents to 
warhffit this (bode of proceeding. 


* Bull. N.P. 319. 
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BANKRUPT, p. 175.—The publisher of a newspaper, 
buying the whole daily impression from the proprietors, re¬ 
selling it at a profit, and hearing the loss of such as remain un¬ 
sold, is a trader within the bankrupt laws*. 

Bankrupt , p. 18b —The words “ or otherwise to absent 
him or herself,” in stat. 13 Eliz. c. 7., and 1 Jac. 1. c. 15., 
are not confined to an absenting from the dwelling-house, or 
any particular place: therefore, where a man, in the habit of 
attending the Royal Exchange to collect news, left it at the 
sight of his creditors, desiring a friend to say he was not there; 
or broke an appointment he had made with a creditor to meet 
him there; or, (being the proprietor of a theatre,) retired be¬ 
hind the scenes to avoid a sheriff’s officer, at the same time 
giving orders to be denied to him: held b that each of these 
was an act of bankruptcy. 

Bankrupt^. 2 L7.—By stat. 56'Geo. 3. c. 137. (2d July 1816',) 
for extending the provisions of stat. 1 Jac. L. c. 15. after r& 
citing, “ that those provisions had been found beneficial, and 
that it was expedient to malic such provisions respecting th£P 
delivery of goods,” it is enacted that no person, body politic^, 
or corporate, joint stock, or other company, having m tfieif' 
possession or custody any goods, wares, merchandizes or e££ 
fects belonging to any person or persons who shall become 
bankrupt, shall be endangered by reason of the delivery of 
any such goods, &c. truly and bona fide to such person, or to 
his order, before such tune a* they shall know of the bank¬ 
ruptcy. Provided* that bdtflfs politic, or corporate, joint 
stock, or other company, shalPtie deemed to have knowledge 
of the bankruptcy, if the person acting on their behalf in the 
payment of any debt, or the delivery of any goods, &e. knew, 
of it. 

BILLS OF EXCHANGE, p. 321.—At end of notg,(27) 
add, 16 East, 43. S. C. See also, Claridge v. Dalton,#} R, 
Trin. 55 Geo. 3. 4 Maule & Sehvyn, p. -226'. 

a Gimmingbam v, Laing, 2 Marsh. 

Rep.33$. 

\f lb. 


c S.o. 
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CARRIERS, p. 385.— Carriers, who take up goods at in¬ 
termediate places, where notices are not affixed, remain sub¬ 
ject to the common law liability d . 

COVENANT, p. 459.—After note s. add, affirmed on 
error, 4 M. & S. 188. 

Covenant, p. 400.—Add to 4 M. & S. p. 53. 

Covenant, p. 490.—In covenant on a lease of “ the veins of 
coal under certain farms and lands therein described, situate in 
the parishes of B. & M. then in the several occupations of A., 
B., and C.; with liberty to dig any pits, shafts, levels, soughs, 
&c.,” the declaration varied from the deed, 1st. by stating 
that the land was set out by admeasurement, instead of by 
reputation; 2dly, in changing the word soughs to sloughs ; 
Sdly, in stating the lands to be situate in the parish of B. 
and M., instead of the parishes of B. and M.; and 4thly, in 
stating them to be in the occupation of A. B. and C., instead 
of in the several occupations of A. B. and C. Held* that the 
first and third variances were fatal; but that the second and 
fourth were immaterial. 

Covenant, p. 499.—Plaintiff declared, that by indenture de¬ 
fendant demised to plaintiff “ all that wharf or deal pound 
known by the name of Mud Mead, the wharf, stage, and store¬ 
house on the wharf or stage, the store-houses and dwelling- 
house adjoining the Anchor Inn, together with all the wharf¬ 
age and store-room of all goods landed or shipped therefrom; 
together with all wharfage arising from all coals, &c.”: and 
that defendant covenanted with plaintiff, that he (defendant) 
would not suffer any wharf to be erected on any of his estates 
within the parish of Milbrook, to the injury of the wharf there¬ 
by demised;—and then assigns as a breach, that the defend¬ 
ant did suffer a wharf to he erected on his estate, and con¬ 
tinued there, whereby the plaintiff had been deprived of divers 
gains and profits which would otherwise have accrued to him 
* for wharfage dues, store-room, &pd reward in respect of goods 
which might and would oth6i$Hse,have been landed, stored, 
and shipped from the wharf demised to him, &c. Plea, non 
est factum. A t the trial, before Chambre, J. at the assizes for 
the county of Southampton, upon the production of the inden¬ 
ture,, it appeared to be a demise (inter alia J of the store-house 
(not store-houses,) and dwelling-house adjoining the Anchor 
Inn; whereupon it was objected on the part of the defendant, 

d Gourgcrv. Jolly, C B. London Sit- been ruled by Ld. Kenyon and Ld. 
tings alter Tvin. T. 56 Goo. 3 . Gibbs, Ellenbo rough. 

(J.J.who said the same point had e Morgan v. Edwards and others, 

3 Marsh. Rep. yG, 
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that this was a fatal variance, and the learned judge, being of 
that opinion, directed a noil-suit. A rule nisi having been 
obtained for setting aside the nonsuit, the Court of 15. 11. after 
cause shewn concurred in opinion with the learned judge'. 

IMPRISONMENT, p. 8.3(3. n. (0).—So it is sufficient, in 
indorsing the attorney’s name, to put the initial only of his 
Christian name 8 . 

Imprisonment, p. 860’.—A magistrate cannot commit for a 
contempt, without a warrant in writing* 1 . 

INNKEEPER. —An innkeeper shall be charged, if there 
be a default in him or his servants, in the well and safe keep¬ 
ing of his guest’s goods and chatties within his common inn; 
lor the innkeeper is bound iu law to keep them sale without 
any stealings and it is not any excuse for him to say, that he 
delivered to the guest the key of the chamber iu which lit; is 
lodged, and that he left the chamber door open. A ml although 
the guest doth not deliver his goods to the inn-keeper to 
keep, nor acquaints him with them, yet if they he carried 
away or stolen, the inn-keipcr shall be charged; and so, 
though they who stole the goods be unknown. But if the 
guest’s servant, or he who comes with him, or he whom he de¬ 
sires to be lodged with him, steals or carries away his goods, 
the inn-keeper shall not be charged; for here the fault is in 
the guest to have such companion or servant. Cake’s ca$e, 
8 llep. 33. a. So an inn-keeper is not answerable for the 
goods of his guest which are lost through the negligence 
the guest, out of a private room in the inn, chosen by the 
guest for the purpose of exhibiting to his customers his goods, 
tbr sale, the use of which was granted by the inn-keeper, who 
at the same time told the guest that there was a key, and that 
he might lock the door, which he neglected to do. Burgess 
v. Clements, B. 11. Trim .3 b Geo. 3. B. R. 4 Maule and Selwyn, 
p. 306. 

INSURANCE, p. 910.—Abandonment was made after 
capture, but before action brought the ship was re-captured; 
it was holden*, that the abandonment was not binding. 

Insurance, p. 911.—The insured is entitled to a reason¬ 
able time for examining into the state of a damaged cargo, 
before he makes his election on the question of abandonment; 
therefore, where a ship bound from Liverpool to Calais, put 
back to Liverpool on the 20th of December, when the cargo, 

f Hoar v. Mill, B. R H. s6 Geo. 3. h lb. 

5 Maule and Selwyn. i liiotbcrston v. Barber, B R. M.T. 

S Mfcyhcw v. Locke, Clk. S Marsh. ".7 Geo c 
Rep. 377- 
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consisting of sugar, was immediately reloaded and surveyed:— 
the owners in Loudon received a letter from their agents at 
Liverpool, dated 29th of December, stating, that tire cargo 
was much damaged, but that it was still in contemplation to 
sepd it on and another dated 7th of January, stating that, 
on further examination the whole cargo was found to be 
damaged: held* that the owners on the receipt of the latter 
letter, were still in time to abandon. 

Insurance , p. 933.—A., abroad, having two warehouses, 
writes to this country to effect an insurance upon one ot 
them only, without stating, as was the fact, that a house - 
nearly adjoining to it had been on fire oti that evening, and 
that there was danger of the fire again breaking out; and 
sends his letter after the regular post time. The fire having 
broken out again on the day next but one following, and 
consumed A.’s warehouse; held, that this was a material 
concealment, although A.’s letter was written without any 
fraudulent intention 1 . 

Insurance , p. 961.—Goods are insured at and from Moga*. 
dore to London. The declaration avers * that after the load¬ 
ing the goods, the ship departed on her intended voyage, and 
while in the course of her said voyage, was lost by perils of 
the sea.* Held" that this was a material allegation, and 
therefore, the ship having been lost while at her moorings, 
and before the cargo was completed, the insured could not 
recover. 

SHIPPING, p. 114*2.— A transfer of a ship and cargo at 
sea, conveyed by M. to S. as a security for money borrowed, 
by executing and delivering to S. a bill of sale of the ship, 
a policy upon ship and cargo, and indorsing the bills of lad¬ 
ing, was held not to pass the property to S. where S. neglected, 
upon the ship’s return and notice thereof, to take possession, 
or to do any act to notify the transfer of the property to him; 
but that the property passed to the assignees of M. who be** 
came bankrupt, as being in the possession, order, and dispo-* 
sition of M. at the time when he became bankrupt within the 
stat. 21 Jac. 1. c. 19 n . 

TROVER, p. 1283.—To determine what evidence will lie 
sufficient to prove a conversion in the defendant 0 , it must be 

k Gernoa and another v. Roy. Ex. n Mair v. Glennie aud others, assignees 

Am , a Marsh. Ken. 88. of Sharpe and Co. bankrupts, B. R. 

1 Bufe v. Turner, 9 Marsh. Rep. 46. Triu. 55 Geo. 3.4 M. if S. 940 

pi Abitbol V. Bristow, a Marsh. Rep. o Per cur. in Rjruen y. Roe, 1 Sjdf. 

157 - 
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known in what mafilfer the goods came to his hands; for if 
they cametohis h&nda by delivery, lidding, or bailment* am 
actual demand and refusal dught to be proved; but proof of . 
a tortious taking wilt supersedef he necessity of proving a de* t 
mand and refusal; for where fctte taking is"unlawful, it is of 
itself a conversion; so likewise, i£-an actual conversion be 
proved, it is not necessary to prove a demand arid refusal p. 

Trover , p. 1283.—A mere non-delivery of goods, which have 
been placed in the defendant*g bands for a specific purpose, 
will not amount to a'tortious Conversion. Hence* 1 , where, 
goods have been delivered to a manufacturer, in order tjiat be. 
may* d© something to the goods in the course of his business^ 
and then return-them; if the manufacturer, upon be¬ 
ing: applied in'for the‘goods, merely makes excuses for riot 
hay^ig returned them, and does not absolutely refuse to de- 
livePmem^ trover cannot he maintained; the proper remedy 
is an action of assumpsit for non-performancc of the ♦con¬ 
tract. 

p Horsdick v. Collins, l Startio’s q Scverin v. (Coppell,’'Middx. Sifting, 
N. P. C. 173 . Ld. Kllonboroujgh, E. 43 G. . 1 . U K Lord Ellenboroit,;^, 
C'.J. C J. 1 Esp. N. P. C,’jj?. 
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recapture, 1311. 

ABATEMENT: 

of nusance by commoner, 410. 
plea in, 

in assumpsit, 115 n. 
covenant, 440' n. 
debt on bond, 518. 
tort, 115 n. 

ABBIES: 

dissolution of, 1199. 

ACCEDAS AD CURIAM: 

nature of this writ, 1107. 

ACCEPTANCE: 

of bills, 293. 

ACCORD AND SATISFACTION 

plea of, in Assumpsit, 110’. 

covenant, 492. 
debt on bond, 518. 
trespass, 1230. 

ACCOUNT: 
action of, 1. 
by statute, 2, 3. 
how to declare on, 2. 


0 c 2 
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lies not against infant, 4. 

nor by executor against co-executor, ib. 

plea m, 4. 

evidence on ne unques receive*, ib. 
judgment quod computet, form of, 5. 
pioceedings thereon, 6. 
auditors, their power, 6. 
bad, proceeding m default of bail, ib. 
rules for pleading before auditors, ib. 
final judgment, form of, 7. 

ACKNOWLEDGMENT. 

of debt; where sufficient to take case out of statute of 
limitations, 132. 

ACTION: 

commencement of, on penal statutes, 600. 

ACTION ON THE CASE. ; 16 

where case or trespass is the proper remedy, 416 to 424. 
what is the true criterion, ib. 

where trespass or case is to be brought for irregular dis¬ 
tress, 1224 n. 

where trespass or case is to be biought for false imprison¬ 
ment, 908 n. 

ADJUSTMENT: 917. 

ADMINISTRATION: 

by whom to be granted, 725. . 

\yhere void, ib. n. . K 

where administration de boms non is ncccssaiy, 7*12 

duimg minority ot executor, 733. 

during absence ot executor beyond sea, ib. 

pending litigation, 734. 

evidence of, 70d, 6. 

ADMINISTRATOR. 

interest of, m propeity of intestate, 728. 
actions by, 744. 
against, 749. 

plea by, 753. 1 ’ 

how he may lay demise, m ejectment, 6S2i 

ADULTERY r 
action for, 8. 
form of action, 9. 

what wilt bar the at tion, 11 n* M 

correct statement of Cibber v. Sloper, 10 iv 
whgt qwcHmstances will go in nuftgatMft of damages, 
IS, to. 
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* 

of circumstances operating in aggravation, 25. 
when husband awl wife live apart, whether action is 
maintainable, 12. 

how statute of limitations is to be pleaded, 14. 
actual marriage must be proved, Id. 
new trial, in what cases granted, 26, 

ADVOWSON: 

in fee, purchase of, not simony, 531 n. 

AGENT: 

where action must be brought against, and where against 
principal, 8(5, 7. n. 

Obtaining money illegally, cannot discharge himself by 
paying it over, 88 n. 

principal is civilly responsible for acts of, 770. 
authorized to act in usual way of business only, 7(54 n. 
acceptance of bills by, 28S. 

% 5ee w?? 

AGREEMENT: 

nature of, 44. 

parol, 45. 

Illegal, 59. 

contrary to public policy, 62. 
fraudulent, 65. 
immoral, 67. 

\oul by stat. of frauds, 784. 

parol evident e cannot be given to support an action for 
use and occupation, where there is an unstamped 
agreement in writing, 1295. 

ALIEN: 

wife of, who has deserted the kingdom, may he charged 
as a feme sole, 269. 

enemy cannot sue on a policy of insurance, 887. 
licence to, 449* 

ALTERATION: 

of bills of exchange, 300. 

AMERCEMENT: 

m court leeL'debt lies for, 509. 

what must be averred in the declaration, ibt* 

ANABAPTIST : 
marriage of, 22 n. 

ANCIENT DEMESNE? 

must'be plHtdedl yrtthin 4 days, 698. 

>Ouie.‘ Whether'it» necessary that ft should Be verified 
by affidavit, ib. ’ 1 ' 

how proved, 714. 



irfflfex. 




APPOINTEE: 

- caunot be 6 \|^I as assignee, 

APPRENTICE: 

> may plead infancy to covenant upon an mdent^re^f ap- 
' ptanticeship, 485. r •* 4 5 

of actions by masteis for seducing and harbouring, 1038. 
1 master entitled to wages earned by impressed appi en¬ 
tire, ib. *> 1 

‘promissory note given aa an apprentice fee, is vpjd, for 
want of consideration, if indentures aye void, 370. 

APPROVEMENT i 

of commons, 408. 

APPURTENANT: 
common, 405, 

ARREST- * r 

What acts the officer may justify m making fj| agrre&t, 34. 
may be made without touching the perspn ,,#^[ 
evidence of, in action against sheriff for escape, 4 $ 7 - 
words me rely will not make an arrest, 113&. 
trespass for false imprisonment will lie foi an unlawful 
arrest, , 

as on mesne process not return^, 848. 

’ 1 or not being the person named i,^ ttye writ, 8 o 0 . 

or if the arrest be made on a’ Sunday, 852. 
or aftei return day of writ, 853. 
i iftPK^VrcstS only prohibited on a Sunday, 1133. 
of baiT on ai rests ort meanp piocC^S, 54$. 
m.ha^ruptty, Iffff. 

.loss,by, in u^uiaric^’S.08. 

ASSAULT AND BATTERY. 
whaf nets amount to an assault, 27 . 
the remedy, 2$, 

' battery defined, remedy, ib. 

1 Where it lies, jb. 

see declgfation^-pleading^v-cQst^ W| 

ASSETS: * 

of the replication of assets to-a pl^qf mns plr descent, 
and by what proof it ip&y he supported, 5(55. 

* "t iVdmmto* oft wfeal; IS, 741, 
what is not, 743. 

ASSIGNEB: ' * « 1 

of reversion, 461. 

assignee by parol, 464. 1 - , 

Where the neir tolly be chaagadas,;^ * 
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*■ 

where liable, though not named, 466. 
where, if named, 467. 

appointee cannot be sued as assignee of person appoint¬ 
ing, 469. 

of parcel of estate liable on covenant to repair, ib. 
liable to pay rent for a moiety though the other moiety 
be evicted, ib. 

not liable for breaches incurred before or after assign¬ 
ment, i^., 470. 

what will be a sufficient conveyance in order to exone¬ 
rate, 470. 

of term, by way of mortgage, liable to covenants, >m the 
lease, 470, 1 n. ^ 

but devisee of equitable estate is not liable as, 472. 
of the averment of entry and possession, 471. ' 

4 $be whole estate must be conveyed to make assignee 
, & <$*fgeable, ib. 

and M estate conveyed must be the legal estate, 473. 
.Atpdfer-lessee not liable as, ib. 
out Reserving the rent t6 the lessee will not exonerate as¬ 
signee, ib. f 

how to declare against, ib. 

actions by and against assignee of reversion are transi¬ 
tory, 474. 

as to assignees Of bankrupt lessee, see tit. Bankrupt. 
\SSKtXMENT: 

to assignees qf bankrupt, how proved, 262, 
general assignment passes future acquired pefSbftfcl pro¬ 
perty of bankrupt, 230. ' 1 v 

of bond by chancellor, after fraudulent cOmtti|8Sion, 231. 
w here lessee may plead in bar to debt for tent, that he 
has assigned over the premise®, 680. * * **, * 

of the covenant not to atwrgn without licence, • 
what is a breach, 450. 

assignment by operation of law, no breach, 451. 
discharged by leave once granted, 452. 
for assignment of bail-bond, see tit. Bail. 

ASSUMFSIT: 

natyVe of, action of, 44. *' * * 

of the iridebifeatus assuihpsit, Ofte 1 *•* * ** 

will not lie on special agreement 1 until teras tare per¬ 
formed, 70. * 

nor where remedy of higher nature, 427 at /.» . • 
of the declaration, 99. -« » » 

venue, ib. 
as to the'dayyibu 
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how the contract ought to be stated, 1(X). 
what variance will be fetal, lb. 
of stating the consideration* 101, 2. 
assigning breach, 103. 
aveiring notice, lb. 
i or ic quest, 104* 

See money paid, and money had and received.—Plead¬ 
ings. 

ATTACHMENT: 

loieign, in ly be given m evidence under general issue in 
assumpsit, H5 

meaning of the word m bankiupt statute, 7 Jac. 1*c. 15. 
s 2., lbK 

ATTORNL\ 

actioi.s by, for the recovery of fees, 154. 
statute ot limitations may be pleaded to 
by attorney foi his fees, 155, 
of giving bills to their clients under stat. 3 Jac. 1. e. 7. 
s. 1. and cast s thereon, ib. 

of the stat. 3 G. 3. c. 33. s. 23. relating to delivciy ot 
bills, 15b. 

w here necessary to deliver a bill, 157 to 160. 
bill must be ldt with paity to be charged, 1.57* 
coov^ancmg business not within this statute, 150 n, 
15S, ^6# m 

«d^iy^ry of bill at counting-boqse bad, 153, 
amount of bill may be set on, thought it has not been 
delivered, lot). ‘ 

; attorney must piove, that action was not biought until 
a month aitei dt livery of bill, 601 «n. i )n 
negligence cannot be set up as defence to action on 
attorney's bill* idQ* 

but client may sue attoiney for negligence or unskil- 
fulncss, 162. 

what pi oof will be sufikient for this purpose,4b- 
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' plea in bar, 

that cattle * escaped through defect of 
7 fences; what it must state, ib. 
right of common, how pleaded by copy- 


holder, 1117 ^ 


tender of amends cannot be pleaded ui> 
• 1 der stat 21 Jac. 1. c. id, g. 5., 1119 , 
1120 . 

for rent arrear, 

how pleaded at common law, 1120. 
under stat. 11 G. 2. c. 19., ib. 
ijf , this statute does not extend to rent charges, 5 ib. 

7 sum stated'in avowry to be due for rent, not ma* 
rial, ib. 

| rent, where part is not due, 1121. 
may be paid into court, ib. 

for rent arrear by joint tenant, ib. , 
parceners, ib. 

Vi. . tenants in common, ib. 

eviction may be pleaded in bar, ib. 
what proof will be sufficient on thenon tenuity 1122. 
nothing in arrear, how it ought to conclude, ib. 
tender of arrears,! when it , may be pleaded; 1133. 

AUCTION: • ■ 

sale of lands by auction, within the fourth clause of the 
fourth section of the stat. of frauds, Uf»4; 797. * 
entry by auctioneer sufficient to bind the parties as to 
sale efland* as well as sale of goods, 798. ■-■*■ 7 -■» 


& 
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assent of seller signified by fall of hammer, 1651 ; 
vCTfeal declaration of auctioneers, in what Casehbt evi¬ 
dence, ib. - ; >■ ’ 

auctioneer may maintain afetiob for goods sold and deli¬ 
vered, though the property Was sold on the premises 
of the'owner, 106. - «• j ■ *, 

pu ffipg ,vitiates contract, ib. 
whefie thcduty Will nbtattach;TG7. 
where it Will, 10’8. 1 < ■ ■ , ' , , 

statute^ relating^ auctions and auctioneers—what steps 
^WSt be taken to avoid payment of dirty ,167 tt. ^ 
paid by auctioneer in action bmuA against Jiira 
for recovery of deposit, bn deiect of title, pmst.be de£ 
dared for specially, 108. - 

out 
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AUDITORS: 
in account, 6. 

AUTHORITY: 

mon^y paid under a void authority may be recovered in 
actidn for money had and' received, 78. 
party justifying under an authority must set it forth in 
his plea, 36,861. • 1 

AWARD: 

upon an award to pay money at several days,'assumpsit 
will lie for each sum as it becomes due, 518 n. 
in what cases submission to an award, by*ail executor 
shall be deemed an admission of assets, 743. 


B. 

BAIL:’ 

of the obligation on sheriff to take bail on arrests on mesne 
process, by common law and by statute, 348. 
of the bail bond—form—condition, 649,550. 
of immaterial variances between the writ and condi¬ 
tion, 550, 551. , * 

bonds given to plaintiff or bis attorney not within the 
statute, |53 11 . ' 

of the assignment^ bail-bond ^553. 
sheriff not compellable to assign at common law, ib. 
provisions by stat. 4 Ann, c. 16. to remedy the mcon ve- 
\ common law. 654., < , 

in what court action on bail-bond must be brought, 555. 
7 <-pot necessary to aver that the assignment was under 
hand and seal of sheriff, ib. 

nor to set forth names of witnesses, nor that indorse¬ 
ment was attested by them, 556. 

? profert of assignment pot necessary, ib. 
how far the bail are liable, ib. 1 ; .... 

sheriff mpst consent tp surrender; otherwise the party 

* will not be considered as in h;s ays tody, lb. 

of the plea of comperuit ad dieimiost, * *, . 

a of,tha.^U^tion, 3 nul tjel. record— bow* it* mmt to 

* conclude/ 558. 

answerable for mis-feaeance, tftdtigh y therte was not any 
conMderfttidfy 389. k J j 
special, niaymainttuntrotfer, 1 

i see Carfiiet 
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BAILIFF: 

account against, 2 . 
the being bailiff' is traversable 
« > in replevin, 1114. 

anfl now in trespass 41 % cl. fr. 1114 a; 

BANKNOTES: . 
tender of, 149. 

BANKRUPT: 

clergymen and peers may be bankrupts, 17*2 n. 
so tem <2 covert, sole trader; banker, bnckmaker, brokei, 
butcher, factor, shoemaker, 173, newsman, see Ad¬ 
denda, p. 1309. 
innkeeper, horse-dealer, 174. 
jjawnbrokei and stockbroker, ib. n. 

^rsons resident abroad, but trading to England, 175. 
infants, femes covert, persons buj mg and selling 
profits of land, having chattel interest therein, can¬ 
not be bankrupts, 175. 

* lior persons drawing bills, 170. 
nor farmer, nor builder, ib. 
nor giazier, nor drover, 177 n. 
nor contractors, receivers* general, holders of stock in 
trading companies, 177, 8 . 
of the sevetat arts of banhruptty , 17 $. 
departing the realm, 181. 
beginning to keep house, 183. 
otherwise absenting himself, 186. 
yiefclirtgftim&elf to prison, 187. ' * 

. fraudulent arrest, attachment, or sequestration, 186. 

departing from dwelling-house, ib. ' *' * 

‘ causing fraudulent conveyance of ‘fends and goods, 
189. ' ' 


)! Obtaining protection, 196. 1 

Ivingm prison two months after arrest, ib. 

•nay oil which arrest is made is to be included, ib. 

4 escaping out of prison after artist, 197. 
if act be dqhe M*h intent to delay creditors, it is 
suffrdeSf/ though no Creditor is in fact delayedu 

1 i+of ptopetty tti the posseisfon of as deputed 

owner, 1 < * l " * 


of the statute 21 Jac. 1. c. 19. s. 11.—cdrtStHictiOu 
•? |hereqf^l9$. u.t* b 

choses in action within this statute, ibu 
so sales uppn conditipn» of goods, ib* f b * 

cases within this statute, 199 to 
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- cases not within, 205 bo 210. 

ot the statutes 1 Jac. 1. g. 15. s. 14, 21 Jac 1. c. 19. 
s. 14., 216, 7. 

of stat. 19 G. 2. c 32. s. 1., delating to payments 
made bo and by bankrupts, 220, 
of stat. 50 Geo. 3. c. 137., relating to delivery of 
goods, 1309. , 

provisions of Sir S. Romilly’s act, 46 G- 3. c. 135., 
* 217. 

manner of construing the stat. 19 Geo. 2. c. S3. 
221 n. 

cases upon this statute, 221 to 223. 
of actions by assii*nees: 

for money had and received, 223. 
covenant, 224. 
debt, ib. 
trover, ib. 

form of declaration by assignees, 226. 
actions against assignees, 229. 
assignees of bankrupt lessee, not chargeable, ex¬ 
cept on the ground of possession, 471, n. 
assignees may do acts to ascertain, whether lease 
be beneficial or not, without thereby becoming 
responsible for the covenants n» lease, ib. 
where assignees accept lease and benefit therefrom, 
bankrupt is not liable tor rent due after such ac¬ 
ceptance, 236, ) 

r where action wtjl lie by uncerUfieftted bankrupt, 
230. « 


of the general plea of bankruptcy, 231, 
when it must be signed, 232. 
how it must be pleaded, ib. 
evidence required to support it, ib. t 
what debts certificate will discharge^ 233, 241. 
plea of bankruptcy, personal discharge 
cannot be pleaded to actions for uncertaipaanifag^s, 
235,6. % 

wiU not avail under second 15 



shillings in th,e pound has bSJn^id, f . 
i three .cases under stat. 5 G.^. c. 30. s, £3. jn which 
r cannot avail himself ot ws ^grtdfcate, 

effect of certificate obtained ^iSnoa debtors 

w*, “ 9 .; ■ . 

expres*., k promrse f after certificate, binding,, and 
paifjy may ^qlarc /or original, ca^e oTaction;. 
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if conditional promise, must shew condition 
performed, 240. 

discharge of debt in the count) y .where it is con¬ 
tracted, is a discharge e\uy wluie, 241. 
stat. 5 6. 2. c. 30. s. 28* relating to set oft—ca«* 
thereon, 242. ’ 

w hat must be proved by assignees, 243. 
commission and proceedings are evidence of 
trading petitioning creditors debt and act of 
* bankruptcy, unless there is notice of an inten¬ 
tion to dispute them, 243. 
commission, how proved, 245. 
debt of petitioning cieditor, what sufficient, ib. 
prioi to stat. 49 G. 3. c. 121. s. 9. if goods were sold 
upon an agieement to be paid for by a present bill 
payable at a future day, this would not create a 
' good petitioning creditor’s debt, 247. 
of commissions, where two of three partneib com¬ 
mit acts of banki uptcy, 250. 
where one is infant, lunatic, or residing abroad, 2 j 1. 
where party lies two months m prison, at what time 
commission must be sued out, ib. 
persohs who have given credit to bankiupt may 
prove their debts, as if they were payable piesent- 
ly, by stat. 49 Geo. 3. c. 12U s. 9.2^0. 
of the proof in 0 * 0 ver against sheriff for takuig bank¬ 
rupt’s goods m execution, 252. 
m what casts the bankrupt may be a witness, what 
he may piove, ib. 

what % certificated bankrupt may prove, 254. 
where an uncerttficated bankrupt may be a wit¬ 
ness, ib. * 1 

in what cases a creditor may be a witness, ib. 

BARON ANB FfcMr: ' 

justification by husband in defence of UiMfe, 32. 
nUsoand must be sued In lifetime of wife on contract! 

made bv wife before coverture, 2 j7* 

Wlfeifc liabl^tofouCh debt, if she survive husband, ib. 
copabttktion^ prwumptive eVfdenfce Of assent m resp*££ 
' f ' Of contracts made by wife during Coverture, 253. 

presumption Of husband’s assent, dfesti^ed by elope- 
, , ment gnd adultery of wife, ib. 

1 : hbs6dM'net liable for <&bts of^ife turned out of doom 
for having comm it ted i&tdfc&y Under his* roof, 200. 

' husband pacing w lfa s^f&rate allowance, is not liable; 
but of hWiiif he d&s titfcpaV such atftttrance, 201,2. 
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husband causelessly turning away wife, scjuls credit with 
her for necessaries, 268. ' 

person permitting woman to pass as his wife'fa liable for 
necessaries, 265. 

’* husband not bound to maintain wife’s children by former 
husband, 266. \ ^ u 

feme covert may be considered as feme sole) by jcustom 
of city of Loudon, or by civil* death of'husband, but 
not on the ground of temporary absence 6f husband, 
267 to 272. • . , t* 

where husband is alien, having deserted this kingdom, 
whether wife may be considered as feme sole, 269. 
m what cases action must be brought in joint names of 
husband and wife,>272. 

•* where husband must sue alone, 274. * r 

where husband and wife may join, or husband‘may ’sue 
alone, 276. > 

how actions must lie brought against husband‘And wife, 
2SO. " *' 

for slander spoken by husband and wife, there must be 
separate actions, 282. * * 

there is a common law obligation on the husband to 
provide necessaries for his wife, although she live 
apart from him; and a mere covenant to pay the wife, 
during the separation, a weekly allowance, without 
payment, is not sufficient to exetnpt4he husband from 
this liability, 262. ■ ’ 


BARRATRY: 

the meaning of, gs applied tp subjects of British marine 
insurance, 900. ( .*, /* , , 

bow it may be committed,,ib. ‘ ,. 

not necessary that the mgstef should depye JMjKjAwnefit 
from the act done, inord^r to constitute barratry j 901. 
, but there must be'fryi^, BQ2, , , u . 

by whom ana agamst whom barratry ipayja^bcomrait- 
ted,4X)2,3. .i, . -»'>w * ..k 

nobarratjy, where shipowner cq^pa^.toaQt d$$e, 903. 
not necessary that loss should nappe^ m tye-agt of com- 
jnittjng bar^try, ih,,. do , 

aI(egatio« r thaf ship lya, lost by, .fraud, WdsWiglect of 
master, equivalent to jAUe&jng ailqss t by jwtfbtty, 904. 
mgster having beeq mayt<*have 

been committed with consent of owner, 


BARREN LAND: ; •* i- r 
«.' - sdhat suoh/ and exempt fmrn tithe^OI, ' 
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BASTARD: 

marriage of, 19. 

BATTERY: 

action for, 28. 

BILL: 

attorney’s, 156. 

in equity, where not evidence, 712. 


BILL OF EXCHANGE: 

„ definition of, 285. 

peculiar properties of, ib. * 
of the parties, their names, ib. 

a bill is a simple contract, and must be postponed to 
specialties in a course of administration, 286. 
of the capacity of contracting parties—corporation*— 
Uv sinfeat—feme covert, 286,7. 

^ interest in bill given to feme covert vests in her husband, 
and he must indorse it, 287. 
agents should not accept in their own names, 288. 
partners, when bound, 289. 
forms of foreign and inland bill, 291,2. 
bill must not purport to be payable out of a particular 
• fund, or tfpon a contingency, 292. 
table of stamp duties, 294. 
stamp must be of proper denomination, 297. 
if material alteration is made in bill, new stamp is neces¬ 


sary, 297, 8. 

omission of date not material, 299. , t . 

alteration of date, avoids the bill, 300. 
but immaterial alteration of bill will not avoid it, 302 n. 
words-** or order” effect of, 303. 

‘‘valuereceived” not essential, 304. 

! bonlftferation, presumed to be good, ib. 
bills given for gaming of'usury, void by statute, 305. 
bill originally good not'vitiated by indorsement for usu- 
riobs consideration, 306. 


in other cases of illegal consideration, holder must be 
1 affected' wiHf'liotice, or havd taken the bill after it 
■ «'tdhtedue, 307. ' VJ k ' 

a bill may ,be negbtiated after it is due, unless there be 
-art agreement for the purpose of restraining it. Charles 
v. dwarsden, VTauht. 224. 

*wheo^itis lifeesskry to present bills for acceptance, 310, 


acceptance, how made—parol—by collateral writing,- ft 
by letter,-rafter, bill become due, binding, 31l to 315. 
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promise to accept a bill to be drawn m future, not bind¬ 
ing, 315. 

qualified acceptance, explained and illustrated, 316. 
partial acceptance, instance of, holden gopd, 318. 
liability of acceptor, ib. 
may be sued by drawer, ib. 

upon what terms court will stay proceedings, when ac¬ 
ceptor is sued by several parties, ib. 
acceptor can be discharged by express agreement only, 
31 a 

iioti< e of non-acceptance must be given withm a reason¬ 
able time, ib. 

reasonable time, questiontfof law, dependent on facts, ib. 
notice to drawer ought to be given by liolder, 320 n. 
in what case notice may be dispensed with, as where 
drawer has not effects, 320. > #4 

kvou ledge by indorser of the bankruptcy of drawer'and 
acceptor is not equivalent to notice of dishonour, 

322. 

notice to indorser necessary in all cases except where the 
transaction is unfair, 323, 4. 
must be given by holder, 3&4 n. 

subsequent pionnse to pay is a w a\ er of want of notice, 

323. . 

not necessary to demand payment of drawer , 324. 
how to declare on a bill, 349. 
contract must be truly stated, ib. 
what variance fatal, 350. 

how to declare on bills payable to fictitious payee, ib. 
not necessary to state delivery, 351. 
how plaiutin may declare where blank indorsements are 
struck out, 350 n. 

how to declare on a bill payable to a man’s Own order, 
351. 

how to declare on bills accepted payable at a particular 
place , rb. 

how to declare against the indorser, 352. 

Of adding the common counts, ttofefr usewhetrbill drawn 
on improper stamp, 354. ' . ^ 

consideration of common counts must* be stated in par¬ 
ticular, ib. n. , 

where several actions are commenced by holder; upon 
► what terms court will stay orotfcedijtes. 355. 
of the reference to (he master to comfiste prlatSpat and 
interestofW inteitooutory judgment, ib. * - 

at what time application may be wm&& for this rule, and 
m what courts, ib. 
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how to proceed after interlocutory judgment* on. bill for 
foreign money, 355. 

What must be proved on executing writs of inquiry, 850. 
evidence—proof against acceptor, ib. 
against indorser, ib. 

fdteign bill, in case of, protest must be proved, 357. 

dud on inland bills, if stated, 358 n. 

acceptor, in what case a witness, 358. 

where payee may prove bill void for want of stamp, ib. 

drawer may prove bill void for usury, ib. 

” in what cases interest is recoverable, 359. 
how computed, 300. 

demand of principal in particular, sufficient, 301. 
see Indorsement*—Protest; 

BILL OF LADING: 

Where property passes by, indorsement of, 1258. 

BOlJt CORPORATE: 

when extinct, 1080. 

BONA NOTABILIA: 721. 

BOND: 

when a bond is payable, if a day is not mentioned in the 
condition, 512. * , 

of bonds, covenants, or promises to pay money at several 
days—when action may be brought, 513. 
place of date must be set forth iu declaration, ib. 
money cannot be paid into court in debt on bond, ib. 
of the pleadings to debt on bond, 514. 
non est factum, ib. 
nil debet, bad on demurrer, ib* 
how to prove execution, ib. ** . 

• proof of delivery, ib. A * 

of the general rule that subscribing witness must be 
called to prove the execution, ib. 
of the exceptions to this rule, 515* 
how to prove deed executed in the East Indies, 516, 
bond 30 years old may be given in evidence without 
proof of executio&*$ 17. > 

exception to this rule, ib. . 

what fvkJeWWttnvokl the bond, ib.,»518. . 
matter wjiich renders bond voidable .only must be 
, pleaded specially* ib. 

how one of fw^obiigors, sited without the co-obligor, 

rules For pleading accord and; satisfaction, 518,-- ■v. 
natumpf dute*vM£. - , , 
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must be of the person, 519. 
of the replication, 520. 

of avoiding bonds on tho ground of immoral considera¬ 
tion, ib. 

of bonds made in restraint of trade, ib. 
what restraint the law permits, 521. 

> bond given for the purpose of suppressing a prosecution 
for perjury is illegal, 522. 

obligor may plead matter whether consistent or not with 
the condition, 523 n. 

of considerations illegal by statute: gaming—sale of 
offices—simony—usury, 525 to 536. 
bond originally good, cannot be avoided in the hands of 
a bona fide holder, on the ground of subsequcnt'usurv, 
534. 

bond conditioned to perform covenants, 559. 
how the obligee used to proceed al common law, ib. 
inconveniences of this mode, 50'0. 
of the remedy provided by stat. 8 and 9 W. 3. c. 11. 
560 to 563. 

construction of this statute, 560 n. . 
bond debts, where bona notabilia, 726. 

how paid in a course of administration, 7*10. 
replevin bond, 

condition of, 1100. 
how construed, 1101. 
bow the breach may be assigned, 1102. 
penalty of, fixed by stat. 11 G. 2. c. 19. s. 23., 
1103. 

in trover for a bond, not necessary to set forth date, 1282. 
for debt on bond of ancestor against heir, see Heir. 

BOTTOMRY: 

definition of, 972. 

difference between bottomry and a mere loan, 972, 3. 
statutes relating to, 973. 

BREACH: 

of close, 1216. 
of pound, 652. 

of assigning the breach in assumpsit, 103. 

covenant, 477. 

debt on bond conditioned to 
perform covenants at com¬ 
mon law, and under stat* 
8 and 9 W. 3. c. 11., 559. 
on replevin bond, 1102. 
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BRIBERY: 

debt on slat, against, 008. 

BRICK: MAKER: 

bankrupt, 173. 

BROKER: 

agent of both parties, 807. 
stock, cannot sell on credit, 701 a. 

BULL, PAPAL: 

exemption of lithe by, 1109. 

BY-LAWS: 

where good, 1082. 
void, 1083. 
evidence of, 1084. 


C. 

CANCELLING: 

wills, what an client ual cancellation, 8-28. 
acceptances of bills of exchange, 310 n. 

CANONS: 

of 1003 not binding on laity proprio vigore, 724 n. 

CAPTURE: 

definition of, 893. 
of losses by, ib. 

insurance against all captures does not include BntLii 
capture, 8.03. 

CARRIER*: 

of common carriers and their responsibility, 378. 
who are common carriers, ib. 
how far their liability extends, 380. 

as to loss by lire, 382. 
by robbery, ib. 

coach owners not liable for inevitable accident, 383- 
of the notice given by carriers, form of, ib. 
cases relative to the construction of general notices, 385. 
Statutes limiting the responsibility of ship-owners, 389. 
statutes empowering J. P. to fix the rates oi laud-car¬ 
riage, 391. 

how the lien of carriers arises, 39*2. 
of actions against common carriers—must he brought, by 
the owner of the goods, 393. 
same rule holds, in the case ot carrier by water, 394. 
of the declaration, on tire custom ol the realm, breach oi 
duty, assumpsit,"395, O'. 
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conveniences and inconveniences attending the different 
forms of declaring, 397. 

trover will not lie against carrier for mere loss, 398. 
where trover will lie, ib. n. 

liable as at common law, if lie takes up goods at inter¬ 
mediate places, where notice limiting his responsibility 
is not aflixed, 1310. 

ship-owners liable in respect of freight—of declaring 
against partners, 398. 

general form of declaration sufficient, although carrier has 
given notice, 399. 

owners of chartered ship liable, though king’s pilot on 
board,ib. 

in what cases money may be paid into court, ib. 
evidence of any thing not amounting to legal excuse- 
immaterial, 401. 

master good witness inaction against ship-owner, ib. 
book-keeper a good witness, ib, 

CASE: 

where case or trespass is the proper remedy, 410. 
where special action on the case or trover, 1313, 
case lies against sheriff for taking insufficient pledges* 
1103. 

ease lies for preventing a party from distraining, 063. 
so for rescuing a distress, ib. 

against a sheriff for an escape on mesne process, or in 
execution, 585. 
for a nusance, 

disturbance of common, 410. 
how- to declare, 411. 
disturbance of seal, in a pew, 1040 n. 
darkening windows, 1044. 
malicious prosecution, 993. 

-arrest, 990. 

for a rescous of person arrested, 1133. 
for shooting off a gun to the injury of plaintiff’s dfecov, 
433, 3. 

use and occupation, 1287. 

CASUAL EJECTOR:* 

judgment against, 080. 

CAVEAT EM PTOR: , 

where this rule applies, 83. 

CERTIFICATE: 

of the judge under stat. 23 & 33 Car. 3. to. entitle plain¬ 
tiff to full costs, 40. 
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under stat. 8 & <) W. 3. that 
there was a reasonable cause 
for making a person defend¬ 
ant in trespass, 41. 
under stat. 43 Khz. c. 0 . to ih:- 
prire plaintiff of full costs, 42. 
bankrupt’s certificate, 231,2. 
gamekeeper’s certificate, 840,7. 

penalty for not producing game certificate on demand, 
847 ^ 


CHANCERY: 

bill in, 084. 


CHAPEL: 

what within marriage act, 10, 17 n. 

CHARTERS: 

construction of, 1078. 

CHURCH SEAT: 

action on the case for disturbance of, 10 lOn. 


CHURCHWARDEN: 

is within the meaning of the words “ other officer,’ 
stat. '24 ( r. 2. c. 44., 858 n. 


iu 


CLAUSUM KREGIT: 

where if lies, 1217. 

cock-fight: 


wager on, 1003. 

COGNIZANCE .- 

in replevin, nature of, 1113. 

COMMAND: f 

traversable in replevin or trespass laid transitorily, and 
now iu trespass, rjuarc clausum fregit, 1114. 

COMMENCEMENT OK ACTION: 

how shewn, 001 n., S13, 1 n. 


COMMERCE: 

illegal, i)25. 

COMMISSION: 
of bankrupt, 2 13. 
maliciously suing out, 231, 424 n. 
supersedeas of, 1255. 

COMMITTEE OF LUNATIC: 

cannot bring ejectment, 663. 

COMMON: 

right of, defined, 402. 
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its kinds, 403. 
appendant, 40 b 
sans nombre, ib. 
appurtenant, 405. 
because of vicinage, 403. 
in gross, 407. 
of fishery, 778. 

of the interest of the owner of the soil, 408. 

of the statute of Merton and other statutes relating to 
improvement, 400. 

what right the lord may enclose against, ib. 


COMMONER: 

in what case, may abate nusance, 410. 
of actions on the case by, 411. 
how to declare, ib. 

what injury Kutlieient. to maintain action, ib. 
how to plead licence from lord to dig turves, ib. 
of the ancient remedy for surcharge, 11*2. 
of the modern remedy by action on t’uc case, ib. 
bow to declare, ib. 

where person claiming common in the same place may 
be a witness, 413, 1117 n. 

of pleading a prescription for common during part of 
the year, 1117. 

how a copy holder ought to plead when claiming com¬ 
mon, either in the lord’s soil or in the soil of other 
persons, ib. 

inhabitants of a vill, unless incorporated, cannot pre* 
scribe for common, 1118. 

of variances between prescription for common as laid 
and found, 1119. 

COM P KT K 1’ WITNESSES: 
who arc, 815. 


COMPOSITION: 
with creditors, (Hi. 
real, for tithes, 1*202. 

CONCEALMENT: 

where it vacates contract of insurance, 930. 
CONDITION: 

of the nature of conditions precedent in assumpsit, 105. 

in covenant, 480. 

CONSEQUENTIAL DAMAGES; 

action for, 4 lti. 

CONSIDERATION: 

of the consideration required to support an. assumpsit, 45. 
must be of some value in contemplation of law, 4(5. 
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where forbearance of suit is a sufficient consideration, 48. 
where not, 50. 

must move from plaintiff, 52. 
party undertaking must have power to perform it, 53. 
past or executed, not sufficient, 54. 
now the consideration ought to be stated in the declara¬ 
tion, 101. 

of insufficient considerations, 102. 
executory and executed, ib., 103. 
vvhgre matter dehors the deed may be averred, in order 
to shew illegal consideration, 522, 3. 
consideration of bill of exchange, 304. 
of promissory note, 30*9. 

CONSIGNOR: 

where he may stop in transitu, 1169. 
CONSOLIDATION: 

rule, explanation of, 923. 

CONSPIRACY: 

how the modern action on the case for malicious prose¬ 
cution differs from the old action for a conspiracy, 
993. 

CONSTABLE: 

action against, must be laid in proper county, 855. 
may plead general issue, ib. 
entitled to double eosts, ib. 
but must procure certificate, ib. 

no action will lie against, until demand made of the pe¬ 
rusal and copy of warrant, 859. 
must be commenced within six months, 859, 800. 

unless constable acted without a warrant, 859 m 
in what cases constable may justify an arrest, 805. 
CONSTRUCTION: 
of covenants, 428. 
of charters, 1078. 

CONTRACT: 

open and rescinded, 029. 

CONVERSION: 

what shall be, 1200. 

CONVICTION: 

must pegative qualification specially, 844. 

CONVOY: 

warranty to depart with, 

meaning of, 938. 

stat. 43 G. 3. c. 57. obliging ships to sail with; 941. 
COPY OF INDICTMENT: 
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.COPYHOLD: . , 

grantee of the reversion of copyhold lands is within the 
intention of the stat. 32 H. 8*c. 34, and may maintain 
covenant against lessee, &c. 464. 

ejectment may be brought by a bishop for a forfeiture 
of copyhold committed during the vacancy of the 
see, 661 n. 

heir may maintain ejectment for copyhold liefore ad¬ 
mittance, ib. 

but until admittance of surrenderee, surrenderor re¬ 
mains seised, and if he die his heir may bring eject¬ 
ment., ib. 

how surrenderee, after admittance, may lay the demise, 
ib., 682. 

devisee of devisee, who died before admittance, cannot 
maintain ejectment, 661 n. 

not within the stat. against fraudulent conveyances, ib. 
or the stat. of frauds, relating to devises of lauds, SOP. 

CORPORATION: ■ 

see bill of exchange. 

aggregate, may maintain ejectment, 662. 

ought to state that the demise was by deed, 683. 
must execute a letter of attorney to some person, em¬ 
powering him to enter on the land, 666. 
incidents and powers, 1080, 1. 

CORRECTION: 

of children, 36. 
scholars, ib. 
servants, ib. 

COSTS: 

in assault and battery, 40. 

stat. 22 & 23 Car. 2. e. 9. preventing plaintiff from re¬ 
covering more costs than damages, unless judge cer¬ 
tify, ih. , 

this statute does not extend to writs of inquiry, nor to 
cases where plaintiff complains of a substantive and 
independent injury to a personal ‘chattel, although 
laid in the same declaration with assault and battery, 
ib. - i 

stat. 8 & 9 W. 3. c. If. giving coMs to defendants in 
trespass who are acquitted, unless judge certify that 
there was reasonable cause for making them defend¬ 
ants, 4 ])•' 

this, statute does n<Mnextend to cases, where one of de¬ 
fendant lets judgment* go by defatiitvand the others 
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are acquitted, ib.; nor to actions of trespass on the 
case, as for a nusancc, 41 n. 
nor to replevin, 1130. 
nor to trover, 1280*. 

stat. 8 & 9 \V. 3. c. 11. s. 4. giving full costs for wilful 
and malicious trespasses, 41. See Trespass, 
stat. 43 Eliz. c.<». s. 2. whereby plaintiff may be deprived 
of costs by a certificate, 42. 
construction thereof, ib. 
in replevin, 

plaintiff entitled to costs, by virtue of the stat. of 
Gloucester, 1129. 

defendant avowing for rent, custom, or service, en¬ 
titled to costs by stat. 7 H. 8. e. 4., 1130. 
this stat. extends to avowries for lieriots, but not 
to an amerciament, 1130. 
in slander, 

plaintilf recovering under 40.?. is only entitled to 
so much costs as damages amount to, 11<37: 
in debt on stat. 2 & 3 K. (». for not setting forth tithes, 
plaintiff obtaining judgment, entitled to costs by 
stat. 8 & 9 W. 3. c. 11. s. 3., 1198. 
and by the same stat. defendant is entitled to costs 
if plaintilf be nonsuit, &c. ib. 


in trespass, 

of the inconveniences} resulting from the stat. of 
Gloucester giving full costs, where the smallest 
damages were given, 12-19. 
of the remedy provided by stat. 22 & 23 Car. 2. 
c. 9., ib. 

of the construction of this statute as far as it re¬ 
lates to local trespasses, ib. 
what actions are within the stat, ib., I2. r >0. 
this stat. docs not extend to a mere asportavit of 
personal property, ib. • ^ 

if it appear on the face of the declaration , that 
the freehold might have come in question, it 
sufficient to bring the case within the stat., 


1251. 

plaintiff is not entitled to costs of increase, merely 
because a view has been had, ib. 
of the cases to which the stat. does not apply. 


1252. 

of the stat. 4 & 5 W. and M. c. 23. s. 10. giving 
costs against .inferior tradesmen,- found 
guilty of hunting, fishing, &c. 1253. 
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of the persons within the description contained 
in this act, ib. 

of the stat. 8 & 9 W. 8. c. 11. s. 4. against wilful 
and malicious tics passes, 1254. 
judge not bound to certify under this stat. al¬ 
though trespass be committed after notice, ib. 

in trover, 

plaintiff recovering damages to any amount is 
entitled to full costs, 1286', 

COUCHANCY: 

meaning of, 404 n. 

COUNTERMAND: 

a license executed is not countermandable, but otherwise 
when it is executory, 1054. 

COUNTERPART: 

where evidence, 706. ' 

COURT: 

sentence of a council of war, conclusive in an action of 
battery, ,36. 

COVENANT: 

express ami implied covenants defined, 426. 

damages only recoverable in actions of covenant, 
ib. , 

on promises by deed ; covenant, or debt, the only 
remedy, 427/ 

exceptions to this rule, ib. n. 
how covenants are to be construed, 428. 
covenants, in general terms, frequently narrowed 
and confined, 420. 

cases illustrating this rule, 429 to 432. 
express covenants, nature of, 433. 
party bound to perform duties and sustain charges 
imposed by his own contract, notwithstanding 
inevitable accidents, 
as in the case of sudden flood, ib. 
or lire, ib. 

of the relief afforded by a court of equity in these 
cases, 436, 7. 

lessee and his personal representative are bound 
by express covenants running with the land 
after assignment, 438. 
illustration of this rule, ib., 439. 

implied covenants explained, 441. 
instances of, ib. 

follow the nature of the interest granted, ib. 
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restrained and qualified by express covenants, 
449. 

joint mid several covenants , 443. 

action follows the nature of interest, ib. 
where the interest is joint, action must be brought 
by survivors, and death of companion must be 
averred, 444. 

consideration cannot be presumed-to support, a 
deed void on the face of it, 44b’. 
covenant bv husband with trustees, for mainte¬ 
nance of wife in case of separation, is good, 
4 17. 

relative covenants in void lease are void, ib. 
but independent covenants are not, ib. 
assignee of void lease cannot maintain covenant. 
44 S. 

what will be a breach of covenant not to assign without 
licence, 450. 

extends only to acts of the party, and not to as¬ 
signments by operation of law, except in the 
case of fraud, 4._>1, 2. 

discharged tty leave once granted either to alien 
whole or part, 452. 

covenant for quiet enjoyment extends not to entries by 
strangers, 453. 

how the declaration must be framed for breach of 
such covenant, 454. 

of the manner of averring title in party evicting, 
455. 

cases illustrating this, 455 to 457* 
what will be a sufficient averment where the co¬ 
venant is particular, 457. 
in what cases the heir may maintain covenant, 
459. 

where an executor may sue, ib. 
of the action of covenant by assignee of the re¬ 
version and assignee of the term, 4(51. 
provisions of stat. 32 H. 8. e. 34. relating to as¬ 
signees of the reversion, ib. 
construction of this statute, 46*3. 
copyholds within it, 464. 

assignee by parol might have maintained cove¬ 
nant at common law, ib. 
where heir may be charged as assignee, 465. 
executor liable on covenant of testator, although 
not named, 466. 
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of laying the venue in actions on covenants in 
leases, where trausitory, where local, 474, 5. 
requisites of declaration, 475, 6. 
of averring delivery subsequent to the making of 
deed, 476. 

how to set forth the provisions of the deed, 476. 
of the danger attending the setting forth the deed 
at length, ib. n. 

how husband seised in right of wife, must declare, 
477. 

of assigning the breach in covenant, ib. 
accord and satisfaction may be pleaded in dis¬ 
charge of damages, 492. 

but a covenant to pay money cannot, be dis¬ 
charged without deed, 493. 
lessee may plead eviction in bar of covenant foi 
rent, but not a trespass, 494. 
infancy must be pleaded specially, 4.95. 
infant apprentice not bound except by custom, 
ib. 

levied by distress cannot be pleaded, 495. 
in what case necessary to reply the estoppel to nil 
habuit in tenemontis, 496. 
assignee of reversion may take advantage of estop¬ 
pel running with the land, ib. 
what is necessary in order to give a party the be¬ 
nefit of an estoppel, 497. 
where the estoppel will not operate, 498. 
where defendant may plead performance genc- 
, rally, and where he must plead specially, 501. 
on covenant to build an house, or pay rent, release 
must be given .after covenant broken, ib. 
notice of set-off cannot be given in evidence upon 
nou est factum, 502. 

unliquidated damages cannot be set off, ib. 
of payment of money into court, in what cases it 
is permitted, 603. 

. . variance between declaration and evidence, 499. 
1310. 

court is bound to give judgment fpr plaintiff, if 
there be a breach of covenant, although it is 
stated informally, 505. 

CRICKET: 

a game within stat. of Ann., 1301, n. 

CRIMINAL t CONVERSATION t 

see Adultery. . 
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CUSTOM; 

see Prescription. 

as to notice of setting out tithe, 1062. 



DAMAGE FEASANT: 

avowry for, 1116. 

DAMAGES: 

unliquidated cannot be set off, 602. 
what circumstances will operate in increase, and what 
in mitigation, of damages in an action for adultery, 
26. 

how the damages are to be assessed upon a verdict 
against joint trespassers, 30. 

special damage, in consequence of words actionable in 
themselves, must be stated in declaration w ith preci¬ 
sion and certainty, 1159. 

where words are not actionable in themselves, special 
damage must be stated and proved, 1100. 
damages for conversion of bill of exchange, how calcu¬ 
lated, 1227. 

DATE: 

of bill of exchange, 299. 
of policy, 883. 

DAY: 

when inclusive, 196. 

DEBT: 

for what it lies, 60S. 

iu the debet and detinct, or detinet only, 5G4, 677. 
what must be alleged in debt on an amerciament, 509. 
debt lies on promissory note, ib. 

foreign judgment, 510. 

not necessary that plaintiff should recover exact sum 
demauded, ib. 
on bond, 

see Bond. 
on judgment, 

on what judgment it lies, 571. 

judgment must be unsatisfied, ib. 

where venue must be laid, ib. . 

nul tiel record to Irish judgment must conclude 

to the conntrv O 
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writ of error cannot be pleaded in bar, 572. 
costs not recoverable, unless by special order, ib. 
for rent arrear , 

tenant for life, may maintain debt for rent arrear. 
572, 3. 

executor of person seized of rent service, &e., may 
maintain debt, 573. 

lessee for years, having assigned his tc rm, may 
maintain debt, ib. 

of the st«it. 4 G. 2. c. 28. against tenants holding 
over wilfully, ib. 

notice to quit in writing includes demand, 574 n. 
action may be brought on this statute after reco¬ 
very in ejectment, 575. 

tenant holding over after notice given by himself, 
shall pay double rent, 576. 
not necessary that notice should be in writing, 
ib. u. 

it seems, that action cannot be maintained on tins 
stat., after recovery in ejectment, 577 n. 
where debt by lessor against lessee may be 
brought, 577- 

where by grantee of reversion against lessee, or by 
lessor against assignee, ib. 
where debt by executor must be in the debet and 
detinct, and where in the detinet only, ib. 
debt lies for use and occupation, 578. 
against sheriff for escape , 
see Escape. 

of debt on stat. against bribery at elections of members 
of parliament, 008. 

provisions of the statute, 609. 
discoverer indemnified against penalties, ib. 
giving the bribe constitutes the offence, whether 
party bribed break his promise or not, 610. 
DEBTEE EXECUTOR: 

where debt is released by making, 542. 

DECEIT:* 

action on the case lies for, 621. 

on implied warranty, ib. 
scienter must be averred and proved, 622, 3. 
action lies for deceit against any person who deceives, 
by a false assertion, another who has placed a reason¬ 
able confidence in him, 623. 

DECLARATION: 

entitled generally, to what it relates, 72 in 
where must be entitled properly. 152. 
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DEED: 

how avoided by rasureor alteration, 517. 
where profert is necessary, 475 n. 
case will not lie where there is a deed, 4*27. 
exceptions to this rule, ib. n. 
where the counterpart is evidence, 706. 
where a deed from its antiquity may be given in evi¬ 
dence without proof of execution, 517. 

DE INJURIA SUA PROFllIA: 

de injuria su:\ propria absque tali causa, a good repli¬ 
cation to justifications consisting merely of matter of 
fact, as son assault demesne, 38. 
but not where defendant insists on a right, 1246. 

DEL CREDERE: 

commission, nature of, 762 n. 

DELIVERY: 

of attorney’s bill, 157. 

of deed, what sufficient, 514. 

to carrier, vests property in vendee, 394 n. 

DEMAND AND REFUSAL: 

when evidence of a conversion, 1283, 4. 1312. 3. 

DEPARTURE: 

what shall be in replevin, 1096. 

DEPOSIT; 

at sale by auction, when recoverable, lOp. 

DEPOSITION: 

where not evidence, 713. 
of Gentoo, 816. 

DESCENT: 

. where it tolls entry, 693. 

DETINUE: . 

where this action will lie, 634. 
the goods or value may be recovered, ib. 
property must be in plaintiff; at the time of the action 
brought, 635. 

but property without having had possession is sufficient, 
ib. 

detinue will lie for specific goods only, ib. 

defendant must be in possession, 636. 

grounds of the action, ib. 

bailment not traversable, ib. 

of the general issue non detinet, 637- 

what may be given in evidence under it, ib. 

form of th#» i Iirlfirmer. * •*. 
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DEVASTAVIT: 

what is such, 276, 741. 

DEVIATION: 

nature and effect of, on contracts of insurance, 918. 
what will justify a deviation, 951. 

DEVISE: 
see Will. 

DEVISEES: 

liability of, upon bond made by testator, 568. 

DEVISEE OF TERM: 

what he must prove, 705. 

DISCONT [ N U A N C E : 
in pleading, 4 n. 
of estate, 695. 

of the different methods by which an estate may be dis¬ 
continued, ib. 

stat. 11 II. 7. c. 20. relating to discontinuances by Aviib, ib. 
stat. 02 II. 8. c. 28. relating to discontinuances by hus¬ 
band, 69 (). 

DISSEISIN: 

what amounts to, 703. 

DISSEISOR: 

account docs not lie against, 1. 

DISTRESS: 

distress formerly considered as a pledge only, 63S. 
for what a distress may be taken at common law, by 
prescription, by statute, 639. 
of the general rule, that all moveable chattels may be 
distrained, for rent arrear, 641. 
whdt things are privileged absolutely, 642. 
what conditionally, 643. 
what may be distrained, damage feasant, ib. 
who may distrain , 

recoverors of manors, &c., 644. 
personal representatives of tenants of freehold 
rents, ib. 

husbands seized in right of their wives, ib. 

tenants pur auter vie, ib. 

person entitled to separate herbage, 645. 

tenant in common, ib. 

executor, ib. 

mortgagee, 616. 

commoner, ib. 

lessee for years having assigned cannot distrain, 
647. 
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<)/ the time at which a distress mat/ he take it, 

at common law, 047. 

by stat. 8 Aim. c. 11., ib. 

possession of personal representative is 1 he pos?n-s- 

siou of tenant under this statute, ib. 

distress for rent must be taken in the dav-time, 

*» • 

048. 

uj the place where a distress may he taken , 

distress for rent service must be taken on the land 
04S. 

of distraining in bouses, 048,9. 
if separate demises, distress must be on the seve¬ 
ral premises, 04.9. 
of fresh suit, ib. 

bow to proceed when goods are clandestinely re¬ 
moved, 048 n. 

of driving the distress out of the hundred, 0.30. 
remedy lor the same, ib. 
where growing crops may be laid up, ib. 
of the sale of distresses for rent arrear under slat. 
2 VV. & M. c. 5., 0.71. 

where an action for pound-breach will lie, 07:2. 
duty of pound-keeper, ib. 
where rescous lies, ib. 

of abusing the distress, and thereby becoming u 
trespasser, ab init io, 054. 

statute provisions on this subject, 11 G. 2. c. 19. 

s. 19. and 17 G. 2. c. 38. s.‘ 8., ib. 
construction of 11 G. 2, c. 19. s. 19., 12*21 n. 
trespass will not lie for excessive distress merely, 
055. 

nor for irregular distress, where irregularity is no: 
an act of trespass, 1224. 

DISTURBANCE: 
of common, 40. 
of seat in pew, 1046 u. 

DITCHES: 

rule concerning, 1218. 

DIVIDENDS: 

not apportionable, 58 I n. * 

DOCKET: 

of judgment, where necessary, 739. 

DOMESDAY: 

book, evidence as to umient demesne. 7L4. 
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DOOR: 

breaking open, 123S. 

DRUNKENNESS: 

ground of avoiding deed, 618. 

DURANTF. ABSENTIA: 
administration, 733. 
minori 'delate, administratiou, ib. 

DURESS: 

plea of, lo debt on bond, 619. 
must be of the person, ib. 
replication to plea of, 520. 


E. 


EJECTMENT: 

nature of the action, 658. 
short account of, ib. 

party who has the legal estate must prevail, 659. 
explanation of Lord Mansfield’s doctrine in Lade v. 
Jloll’ord, ib. 

plaiutilf must recover on the strength of his own title, 
600. 

by whom ejectment may be brought , 
by copyholders, 001. 

by guardian in socage and testamentary guardian, 
662. 

by mortgagee, and herein of staying the proceedings 
under stat. 7 G. 2. c. 20., ib. and n. 
committee of lunatic cannot bring ejectment, 663. 
what description will be sufficient of the thing for 
which ejectment is brought, ib. 
instances of insufficient description, 665. 
of entries before ejectment brought, ib. 
to avoid fine with proclamations, 666. 
of the declaration , 
venue, 681. 

demise laid must be such as title warrants, ib. 
on what day demise must be laid, 682. 
of the term for which demise is laid, ib. 
court will permit term to be enlarged, ib. n. 
in what cases the declaration ought to state, that 
the demise was by deed, 683. 
ouster should be stated after the demise, ib. 
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of the notice subscribed to the declaration, 681. 
of the day of appearance, ib. 
what shall be considered good service, ib. 
how to proceed where difficulties arise as to the 
service, 0'S5. 

of moving for judgment against casual ejector, 

686 . 

at what time tenant must appear in town and 
country causes, ib. 
substance of consent rule, 687. 
difference between consent rule in C. B. and coin* 
mon consent rule in B. It., ib. 
argument raised on this difference, as to proving 
defendant in possession, determination of the 
court of 13. R. on this point, ib. 
of the special consent rule in B. R., (i88. 
tenant bound to give notice by slat, to landlord, 
of delivery of declaration, ib. 
of the landlord being made defendant, ib. 
who shall be considered as a landlord for tin* 
purpose, 689. 

parson not permitted to defend for a right to en¬ 
ter and perform divine service, ib. 
provisions of stat. 4 Geo. 2. c. 28. 2, I. relating 

to re-entries for non-payment of rent, ib. 
construction thereof, 690. 

what shall be considered as a vacaut possession, 

cm. 

Of the Pleadings: 

. antient demesne, 693. 

defence on the ground of right of entry having 
been taken away, ib. 
by descent, ib. 
by discontinuance, 695. 
by fine and non-claim, 697. 
by stat. of limitations, 701. 

evidence : 

on the part of lessor of plaintiff, 705. 

by devisee of term, ib. 

administrator, ib. 

tenant by elegit, 70 0. See Elegit. 

landlord,' ib. 

mortgagee, 710. 

rector, ib. 

lessor of plaintiff must prove tenants in posses- 
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evidence on the part of defendant, 715. 
plaintiff may recover less than he declares for, 

716’. 

form of judgment, 717. 

every intendment will be made to support the 
judgment, ib. 
execution, 718. 

see Error—Notice to Quit—Mesne Profits. 

ELEGIT: 

tenant by, what he must prove, 706. 
examined- copy of the judgment roll, containing the 
award of elegit and return of the inquisition, is evi¬ 
dence of plaintiff’s title, without proving a copy of 
the elegit and of the inquisition. Rarnsbottom v. 
Bucldiurst, 2 Manic & Selwyn, 56'5. 

EMBARGO: 

nature of, 807. 

effect of, on contract of insurance, ib. 

ENLARGEMENT: 

of demise in ejectment, 682 n. 

ENTRY: 

actual entry, where necessary, 000. 

where not, ib. 
tolled by descent, 603. 

entry into part is a suspension of rent, but not of a co¬ 
venant to repair, 404 n. 

what is a waver of a right of entry for a forfeiture, 077. 

EQUITY OF REDEMPTION: 

release of, good consideration, 47 n. 

ERROR: 

writ of error, in account, can be brought after second 
judgment only, 5. 

no writ of error allowed after verdict in ejectment, 
unless plaintiff in error finds bail, 710. 
of tiie costs in error in replevin, 1120. 

ESCAPE: 

of the remedy at cpmmon law, 584.. < 

by statutes, 585. 

debt for escape, more eligible proceeding than action on 
the case, 586. 

sheriff liable for escape after recaption on escape war¬ 
rant, ib. . 

of voluntary and negligej| escapes, ib. 
of escapes upon habeas corpus, 587. 
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sheriff liable for escape, though judgment on process 
be erroneous, ib. 

so where court has not jurisdiction, 588. 
stat. S & f) W. y. c. 27. s. 1. relative to the duty of 
gaoler; s. 8. refusal to shew the prisoner to be deem¬ 
ed an escape; s. 9. gaoler to give notice in writing of 
persons in his custody—such note to be evidence, 
.381), .390. 
of recaption, .390. 

prisoner in execution being permitted by plaintiff to go 
at large, was considered, at common law, as a satis¬ 
faction of judgment, .391. 
consequences of this rule, .392. 

persons imprisoned for small debts miy apply for their 
discharge after having lain in prison for a year, ib. 
by whom and against whom an action for escape 
may be brought, 598, 4. 
of the declaration, 59.3. 
what averments are necessary, ib. 
pleadings, 

recaption before action brought, 59d. 
a plea to an action against the marshal, Sec. 
for the escape of a prisoner in custody tor 
a debt, after stating the return of the pri¬ 
soner into custody after such escape before 
action brought, ought to shew a dctension 
of him by the officer, down to the com¬ 
mencement of the action, or a legal dis¬ 
charge from-that detention, .397. 
proof necessary to support the action for es¬ 
cape, 597. 

ESCROW: 

what is an, 514. 

ESTOPPEL: 

of replying the estoppel t6 nil habuit in tenements, 
in covenant, 49b. 
in debt, 582. 

assignee of reversion may take advantage of estoppel 
running with the land, 49b. 

what is necessary in order to give a party the benefit 
bf an estoppel, 497. 

where the estoppel will not operate, 498. 
a verdict found in trespass on any fact or title, distinctly 
put in issue, may be pleadad as an estonnel In n,u. 
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EVICTION: 

lessee may plead eviction , but not a mere trespass, in 
bar to covenant for rent arrear, 494. 
debt, 5SO. 
avowry, 1121. 
use and occupation, 1236. 

EVIDENCE: 

in action for adultery, 15. 

marriage must be proved, ib. 

what sufficient proof of, ib. 
identity of parties how it may 
be proved, 23. 

Fleet books > not evidence, ib. 
where declaration of wife, and letters written 
by her, are evidence; where not, 24. 
m actions by assignees of bankrupt, what must be 
proved, 243. 

supersedeas of commission, evidence of commission issu¬ 
ing on particular day, 255. 
in actions by husband and wife, 283. 
in actions on bills of exchange, 356. 

on executing writ of inquiry, ib. 
of protest, 357,8. 
on promissory notes, 375. 
against carriers, 400. 

|n debt, 

on foreign judgment, 510. 
on bond, 

how to prove execution, 514. 

delivery, ib. ' 

deed executed in East In¬ 
dies, 516. 
bond void, 517. 
plea of payment, 539. 

for rent arrear, 582. 
against sheriff for escape, 597. 
pn penal statutes, 

must prove that actioii was brought with¬ 
in limited time, 601, 2. 

pn statute against bribery at elections of mem¬ 
bers of parliament, 

that action was brought within limited 
time, 614. 

not necessary to shew that precept was 
returned, if not alleged, 615, 
immaterial variances between precept al- 
1 leered :L 
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copy of poll admissible evidence, 616. 
not necessary to prove that party bribed 
had a right to vote, ib. 
in actions for deceit, 

scienter must be proved, 623. 
in detinue, 636. 
in ejectment, 

on the part of lessor of plaintiff, 705. 
on the part of defendant, 715. 
of a fine, 700. 

in trespass for mesne profits, 721. 
in actions by and against executors, 759. 
of the execution of wills required by the fifth section 
of the statute of frauds, 820. 
in actions on the game laws, 845. 

on policies of insurance, 959. 
for libel, 987. 

for malicious prosecution, 100 L. 
for a nusance, 1053. 
relating to partners, 1063. 
in quo warranto informations, 1086. 
in actions for rescous, 1132. 

for seamen’s wages, 1144. 
for slander, 1166. 

on stat. 2 & 3 (sdw. 6. c. 13. for not setting 
out tithes, 1211. 

for trespass, what maybe given in evidence 
under the general issue, 1228. 

EXECUTOR: 

when entitled to standing corn, 1265 n. 
account by and against, 3. 
see Administrator. 

EXPRESS: 

malice, where not necessary to prove, 995, 6 n. 
warranty, 

action lies on, 623. 
in insurance, 936. 


F. 

FACTOR: 

, his employment, 70*2. 
nature of a del credere commission, ib. n. 
factor cannot nlpdtra thp Mvwfe 


„:i.i- i 
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may sell on credit, 704. 

sale by factor creates a contract between owner amt 
buyer, 70V). 

factor has a lien for his general balance, 707. 

iimuations of Ibis rule of law, ib. 

principal is civilly responsible for deceit of factor, 770. 

factors good witnesses from necessity, 771. 

so persons who are to have a share olf the profit, ib. 

FALSE TMPRIS! INMENT: 
v. hat is such, 849. 
action for, ib. 

statutes relating to actions brought against ,f. P. and 
constables for false imprisonment, &c., 855. 
justification, 

hv party and officer, 861. 
under process issuing out of superior and 
inferior courts, 862. 

out of foreign court, 864. 

FEE-FARM : 610 , 

FEME COV ERT; 

where considered as feme sole, 267. 

FIN K: 

actual entry necessary to avoid fine levied with procla¬ 
mations, but not a lino at common law, 666. 
iy what cases an entrv is barred by fine and non-claim, 
697. 

how proved, 700, 

how proclamations proved, 701. 

FIRE: 

insurance against, 977. 

loss by, in marine insurance, 901. 

FISHERY j 
several, 774. 
free, 77.). 
common of, 778. 

FIXTURES: 

when removeablc, 1264. 

FLEET-BOOKS : 
not evidence, 23. 

FORBEARANCE: 

ci suit, where a consideration, 45. 

FORFEITURE: 

ivhat shall be a waver of, 6 77. 
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FRAUDS, STATUTE OF: 

of the persons who are supposed to have drawn this sta¬ 
tute, 771). 

first and second section, 780. 
construction, 781. 
third section, 783. 

mere cancelling of lease, not a deed or note in writing 
within this clause, il>, 781. 
fourth section relating to agreements, ib. 
general remarks on this section, ib. 
first clause of fourth section, as to liability of personal 
representatives, 78b. 

second (danse, as to answering for the debt, &c. of ano¬ 
ther, 7 So*. 

eases within this clause, 7S 6 to 790. 
parol agreement to answer for the debt, of another, and 
also to do some other thing, is void for the whole, 
789 . 

eases not within the second clause of the fourth sec¬ 
tion, 7.90 to 794. 

thiol clause, as to charging persons upon agreements 
made in consideration of marriage, 791. 
floes not extend to mutual promises to marry, 9.', 
fourth clause, as to agreements ' upon a sale of 
lauds, or any interest in them, d>. 
sales of land by auction within, this clause, 797. 
entry by andioneer is sufficient. to bind the partus as 
to sale of hud, 798. 

fifth clause, relative to agreements to be pei formed 
within a year from the making, ib. 
how the word agreement, in the fourth section, is to be 
construed, 800. 
seventeenth section, 801. 
to what contracts it extends, ib. 
cases within the statute, ib. 
cases not within the statute, S02. 
growing crop of grass not considered as goods, SO I. 
what shall be considered an acceptance of goods, so as 
to take a case out of the statute*, ib. 
note or memorandum in writing of bargain, 807. 

what shall be sufficient, ib. 
of the signature, 800*. 
by agent, ib. 

auctioneer or broker, ageui, of both parties, 807. 
parol authority sutlicient, 808. 

con vir:n 
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FREE FISHERY: 

meaning of the term, 775. 

FREIGHT: 

insurance of, 889. 

cases relating to, 484 n., 490 n. 

FRESH RIVERS: 

soil of, to whom it belongs, 773. 



GAME: 

opinion of Blackstone as to the property of the game 
being vested in the king alone, 832. 
qualification required by stat. 22 & 23 Car. 2. c. 25., 834. 
construction of this statute, ib. 
who may appoint gamekeepers, 830’. 
deputations of gamekeepers must be registered, 837. 
stat 5 Ann. c. 14. against higglers, carriers, &c. having 
game in their possession, 838. 
stat. 28 Geo. 2. c. 12. imposing penalties for the sale of 
. game by persons qualified or not qualified, ib. n. 
what shall be deemed an exposing to sale, 841 n. 
penalties to which unqualified persons are liable for 
keeping or using grpyhouiids, &c. for the destruction 
of the game, 839. 

hound is not within this statute, ib. n. 

J. P. cannot seize the gun of a gamekeeper, 840 n. 
how the penalties are to be recovered, 841. 
penalties for killing game at improper seasons, 843. 
form of declaration in an action on the game laws, ib. 
not necessary to negative qualifications specially, 844 n. 
how the declaration ought to conclude, 845 n. 
joint action may be maintained against several defen¬ 
dants, 845. 

of the evidence necessary to support the action, ib. 
penalties imposed by certificate act, 846. 
if party refuses to produce certificate, name must be 
demanded, 847. 

who may demand production, ib* 

GAMING: 

statute against, avoiding bonds, bills, notes, &c., 305. 
innocent indorsee of note, given for money lent tO'game, 
cannot recover, ib. n. 

SPP W 
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GENERAL AVERAGE: 880. 

GENTOO: 

deposition of, 810. 

GLEANING : 
illegal, 1221. 

GRANT: 

non existing, when proper to plead, 1241. 

GROSS: 

common in, 407. 

GUARDIAN: 

in socage, account against, 2, 602 n. 
testamentary, 662 n. 


H. 


HABEAS CORPUS: 
of escapes upon, 596. 

IIABERE FACIAS POSSESSIONEM: 
writ of, 718. 

HAY: 

how tithed, 1050. 

HEARSAY: 

evidence, when admissible, 712. 
declarations post litem motam not admissible, 4 Camp. 
401. Berkeley peerage. 

HEIR: 

account by, 1. 

covenant by and against, 459, 465. 

debt on bond of ancestor against, 563. 

not bound unless named, ib. n. . 

how to declare against collateral, 564. 

liability of, as to land aliened, 566. 

rules as to the heir taking by purchase or descent, ib. 

plea by, 567. 

judgment against, 569. 

HERALD: 

books of, where evidence, 711. 

HIGHWAY: 

of pleading, 1246. 

ITfiT nmrL iwt/d - 
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II OP-DUTY: * 
wager on, 1303. 

HOUSE RACES: 
wafers on, 130!. 

HOUSES: 

doctrine relatin';' to warranty of, 6-5. 
sale of, when stolen, 1*259. 

HUSBAND AND WIFE: 
see Baron and Feme. 


i. ‘ 

JEW: 

marriage of, 22 and n. 

IMPLIED: 

. covenant, 441. 
malice, 1167. 
warranty, 621. 

IMPRISONMENT: 
see False. 

INDEBITATUS: 

assumpsit, nature of, 68. 

INDORSEMENT: 

of the different kinds of, 330. 
blank—in full, ib. 

blank indorsements may be struck out, 330 n. 
not necessary to add the words “ or order” to specia 
i rwlo rsement, 332. 

bill payable to A.’s order is payable to A.—so bill in¬ 
dorsed so A.’s order is payable to A., 333. 
action will not lie on an indorsement of part of the sum 
mentioned in the bill, 334. , 

indorsement of person bearing the same name with payee 
will not confer title, because hand-writing of payee 
must be proved, ib. 

bona fide holder, for a valuable consideration, of bills 
payable to bearer, or to order, but indorsed in blank, 
entitled to payment, although bills have been stolen 
or lost, 335. 

holder of bill payable to bearer nfust shew that he gave 
valuable consideration for it, 336*. 
of the party in whom the right of transfer is vested, 337. 
personal representatives may indorse bills, ib.. j 
bill indorsed tn ovoa..*— 1 - * 
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INFANT: 

account does not lie against, 4. 
cannot be guardian in socage, il>. 
marriage of, 19 . 

not liable as acceptor of a bill of exchange, though 
drawn for necessaries, ‘287. 
of the plea of infancy: 

in assumpsit, 119. 
covenant, 494. 
debt on bond, 536. 
debt for rent, 581. 

for what necessaries chargeable, 120. 
where liable, having confirmed the contract at full age, 
10 *2 

whether bond of infant be void or voidable, 536 n. 

INFERIOR COURTS: 

of the allegations necessary in a declaration on promises 
in an inferior court, 99. 

how oilicer or party must justify under process of, 862. 

INFORMATION: 

in nature of quo warranto, 1066. 

INJUNCTION: 

perpetual, 7 IP. 

INNKEEPER: 

whether he may retain until paid, 128.5 n. 
where he may be a bankrupt, 171. 
liability of, as to guests’ goods, 1311. 

INNUENDO: 

nature of, 1162. 

INQUIRY: 

stat. 22 & 23 Car. 2. depriving plaintiff of costs in actions, 
for assault aud battery, where he recovers under 40*. 
does not extend to writs of inquiry, 40. 
if jurors give a defective verdict under stat. 17 ( {IT* Vi 
c. 7. omission cannot be supplied by a writ of inquiry, 
1127 n. 

INSTALMENTS: 

how to sue for money due by, 513 n. 

INSURANCE: 

definition of, 869. 
of marine insurance, 870. 
nature of this contract, ib. 
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different kinds—interest—wager—open—valued, 871. 
requisites: 

1. name of insured, 872. 

stat. 25 G. 3. c. 44.—28 G. 3. c. 56., 872, 3. 
construction of these statutes, 873,4. 

2. name of ship, 874. 

3. subject matter of insurance, 876. 

4. the voyage, ib. 

5.. the perils, 879. 

6. the memorapdum, 880. 

term general average explained, ib. 
of a loss by stranding, 881. 

7. the date, 883. 

8. the stamp, ib. 

amount of present stamp duty, ib. 
in what case a new stamp is necessary, 885. 
how policies are to be construed, 886. 
who may he insured —alien—neutral, SS7. 
who may he insurers , 888. 
at common law, ib. 

provisions of stat. 6 G. 1. c. 18. for the establishment of 
two insurance companies, ib. 
restrictions imposed by this statute on insurances by 
partners, 889. 

of the subject matter of insurance, ib. 
of insuring freight, 890. 

in what cases assured will be entitled to recover bn an 
insurance of freight, ib. 

assumpsit the usual remedy on policy of insurance, 919. 
how the declaration ought to be framed, ib. 
non assumpsit usually pleaded, except where ac¬ 
tion is brought against the two insurance com¬ 
panies, 922. 
consolidation rule: 
nature of, 923. 

account of its first introduction, ib. 
of the several grounds of defence: 

1. alien enemy, 924. 

2. that the voyage insured was prohibited, or that 

' the goods were intended for carrying on an 

illegal commerce, 923 . 
trading with an enemy, ib. 
trading to the East Indies, ib. 
trading under license, 926. 
trading in contravention of a statute or proclama- 
mation, 929. 

3. false allpcrntirm -- * ” 
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ment of truth, as to material facts, will vacate 
policy, 930. 

4. non-compliance with warranty, either express 
or implied, vacates policy, 935. 
of express warranties : 

1. time of sailing, 93(5. 

2. safety of ship at a particular time, 937. 

:j. to depart with convoy, 938. 

convoy must be appointed by government, ib. 
and sailing instructions must be obtained, 939 n. 
ship must continue with convoy, 940. 
statute compelling ships to sail with convoy, 941. 
exceptions, ib. n. 

4. that the ship is neutral property, 942. 
requisites to satisfy this warranty, ib. 

of the evidence usually adduced to falsify this 
warranty, 944. 

5. free of capture in port, 948. 
implied warranty: 

1. not to deviate, 948. 

what will justify a deviation, 951. 

2. sea-worthiness, 953. 

implied condition, that ship shall be furnished 
with every article necessary for the purpose of 
safe navigation, 954. 
as pilots, &c., ib. 

statutes relating to pilotage, 955 ii. 
re-assurance , nature of, 950. 

illegal by statute, except in three cases-, ib. 

t eager policy : 

explained, ib. 

law relating to, previously to stat. 19 b. 2. c, 37-# 
ib. 

provisions of that statute, 957. 

foreign ships exempted froiq its operation, ib. n. 

evidence , 

what proof is necessary to support action on po¬ 
licy, 959. „ , , 

an instrument coming out of the hands or parties 
thereto, upon notice to produce it, must, not¬ 
withstanding, be proved by subscribing wit¬ 
ness, 9(54. 

return of premium: _ 

in what cases assured will be entitled to a return of 

the whole, or part of the premium, 9(55. 
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w here il is intended to insist on it on failure of 
claim for loss, 971. 

receipt in policy is ev idence of receipt of premium, 
ib. 

Insurance upon lives: 
defined, 974. 

utility of this insurance, ib. 

names of several corporations and societies esta¬ 
blished for this purpose, ib. 
parly insuring life must be interested, 975. 
name of person interested must be inserted in policy, 

1241. 

creditor is interested in life of his debtor, ib. 
insured, must subscribe a declaration touching his 
age, state of health, &c., 97b'. 
cases relating £o warranties ol this kind, ib. n. 
insurance against fire: 
nature of, 977. 

not assignable without consent, 978. 
assured must, be interested, ib. 
of the conditions of the printed proposals, and how 
satisfied, ib. 

where the premium is not paid within fifteen days 
after expiration of year, whether insurer be liable 
in case of loss, 979. 
see Abandonment, Adjustment. 

INTEREST: 

in what cases, and to what time interest is recoverable, 
3>9. 

in policies, see tit. Insurance, Wager Policy, and Insur¬ 
ance on Lives and Fire, 
of witnesses, 817. 

JOINT AND SEVERAL: 

of joint and several promissory notes, 368. 
of joint and severaL covenants, 443. 
action follows nature of interest, ib. 
where the interest is joint, action rtiust be brought by- 
survivors, 444. 

death of companions must.be averred, ib. 

JOINT TENANTS: 

account by, 2. 

of laying the demise in ejectment by joint tenants, 681. 
possession of one, where of both, 704,1270'. 
where joint tenancy must be pleaded or given in evi¬ 
dence, 1272,3. 
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JUDGMENT: 

where a party must shew it in a justification in tres¬ 
pass, 801. 

where sheriff must shew it, ib. 

foreign, 6,0. 

how proved, 510. 

debt lies on, 510. See Debt. 

of confessing, by executor, 754. 

! risli judgment how proved, 57*2. 
form of, in 
account, 7. 

debt on bond against heir, 56p. 
detinue, 037- 
replevin, 1125. 
trover, 1280. 
debt on, 571. 

.Ill,STICKS OK T1IE PEACE: 

actions against shall be laid in proper county, 855. 
may plead general issue, ib. 

notice of suit must ,be delivered to J. I*, one calcmlai 
month before action, 855,6. 

J. P. may tender amends, 857. 

within what time actions against J. P. must, he brought, 
85.0, 800. 

JUSTIFICATION: 

in defence of person, 32. 

possession, ib. 

by officers executing process, 34. 
pleas of, under judicial process out of superior and infe¬ 
rior courts, 801, 2, 3. 
of pleading process of foreign courts, 804. 
local and transitory, 37. 


L. 

LANDLORD AND TENANT: 

action by landlord against tenant for misusing farm, 52. 
where landlord may justify an entry oa land demised 
1222,1237. 

where landlord may re-enter, 677. 
of evidence by landlord to support ejectment, 706. 
tenant shall not be permitted to object to title of his 
landlord, 660. 

where tenant shall pay double the yearly value for not 
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, where tenant shall pay double rent for not quitting, 570. 
tenants must give notice to landlords of ejectments, 688. 
see Ejectment—Notice to quit—Rent 

LATITAT: 

of replying a latitat to plea of statute of limitations, 130. 
may be commencement of suit or process only, to bring 
party into court, 153 n. 

LEASE: 

parol, when good, 780,3. 

made by an attorney, where void, 449. 

modern doctrine relating to leases from year to year, 067. 

where a license to occupy amounts to a lease, 1237. 

LEGACY: 

where an action will not lie for, 750. 
in what order to be paid, 738. 

LEGITIMACY: 

child may be illegitimate, though husband is within the 
kingdom, 70S. 

where husband, by course of nature, cannot have been 
the father, child is illegitimate, ib. 
wife is witness of necessity to prove adulterous inter¬ 
course, ib. 

but non access must be proved by other witnesses, ib. 
even though husband be dead, ib. 

LEVA NT AND COUCH ANT: 

meaning of these terms, 404 n. 414. 

LIBEL: 

defined, 981. 

remedy for, by an action on the case, ib. 
where it lies, ib. 
where not, 982. 

how the declaration ought to be framed, 984. 
what may be pleaded, 985. 
if libel be true, defendant may justify, 986. 
evidence: 

what necessary, where libel is in a foreign lan¬ 
guage, 987. Y 

statute relating to printers, publishers, and pro¬ 
prietors of newspapers, 989. 4 
jury may give general verdict, 992. 

LIBERTY: 

personal, injmy to, 849. f • 

LICENSE* 

to alien, 449. 
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to trade, 925. 

where it cannot be countermanded, 105-1, 
plea of’, to action for trespass, 1236. 
what defendant must prove m support of plea of license, 
where plaintiff replies de inj. s. p. a. t. c., I‘2i7. 

LIEN : 

of carriers: 

how it arises, 39*2. 

nature of liens, 1276'. 

vvliat persons have general liens, 1278. 

how a right of detainer may be waved, 1280. 

LIGHT: 

action lies for obstruction of, 1044. 

LIGHTER: 

loss on board of, S93. 

LIMITATION OF ACTIONS: 
in adultery, 14. 
assault and battery, 38. 
assumpsit, 129. 

what acknowledgment will take a case out of the statute. 
131. 

of the replication of process sued out, to plea of statute 
of limitations, 136. 

of executors renewing suits compicnced by testator, 138,9. 
of the stat. 4 Ami. c. 16. s. 19. permitting defendants to 
be sued within a limited time after returning from be¬ 
yond seas, 142. 

in action of debt for rent arrear, 582. 
for escape, 586. 

for not setting forth tithe. 1*211. 
ejectment, 701. 
imprisonment, 866. 
libel, 987. 
replevin, 1123. 
slander 116U. 

LIVES : 

insurance on, 974. 

LOCAL AND TRANSITORY: 

where covenant on lease is local and where trans.tory, 414. 
of local and transitory justifications, 37. 

LONDON: 

custom of, as to femes covert sole traders, 267 ». 
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LORD OF A MANOR : 

mandamus lies to, to admit copyholder, 1011. 
lien of, on eslray, 1281. 

LOSSi 

total, 005. 
partial, 014. 

LUNATIC: 

committee of, cannot bring ejectment, 063. 


3V1. 


MAGISTRATE: 

action against, how it must be brought, 855. 
notice of, ib., 8 >6,7. 

MAIIIEM: 

may be justified by an officer in the army, 36. 

MALICIOUS PROSECUTION: 
remedy for, 993. 

difference between f he modern action aiid the old action 
for rouspir.). y, ib. 

under what circumstances the modern action may be 
inaintaintd, 9 <)|. 

of the grounds of this action, .0,03. 
of the action for a malicious arrest, 996 * 

how supported, 997. ' * 

of actions for malicious suits, ib. 
declaration must state how malicious prosecution was 
disposed of, 990- 

reasonable, grounds of suspicion will be a sufficient de¬ 
fence, 1001. 

whether there was probable cause, is a question of law, 
ib. 

what plaintiff must prove, ib. 

proving an acquittal for want of prosecution, is not primft 
facie evidence of malice, 1003. 
it must appear plaintiff was acquitted before action 
brought, hut day of acquittal is not material, ib. 
iio copies of indictments for felonies can be given without 
special order, 1001. 

MANDAMUS: 

nature of the writ of, 1003. 
where it lies, 1006. 
where not, 1015. 
lbrru of the writ. 1017. 
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MANOR: 

ot the appointment of gamekeepers by lords ol' manors, 
836'. 

boundaries of manor cannot be triul in action on the 
game laws, 837. 


MARRIAGE: 


what good at common law, 15. 

ol the alterations and provisions made by marriage act, 
16 to 22. 


wlir.l evidence required of marriage in 


action for adul¬ 


tery, i:>. 

of fleet marriages, 23. 

where ne unques accouplc cannot be pleaded, 281. 
marriage 1 , by reputation will bind husband for wife’s* 
contracts, 265. 

bigamy no defence to action for contract made by se¬ 
cond wife, 266. 

promise of marriage not within slat, of frauds, 7f)5. 
wager in restraint of, 1303. 

MASTER AND SERVANT: 


of actions by servants against their masters for wave.* 
1031. 


where master may discharge servant at a mouuntV. 
warning, 1032. 

master is liable in respect of contracts made by his si i 
vants, acting under an implied as well as an exp res 
authority, ib. 

eases oh this point, ib., 1033. 

in what cases the servant is a witness for the mas; 
without a release, 1034. 

master is liable for negligence or unskilfulucss of 1 ' > - 
vunt, but not for wilful trespass committed w lOmut 
bis assent, 1035,6. 

where the master may maintain an action: 

for enticing away his apprentice or servant, 1038. 
for beating him, ib. 

for debauching his scrvaiit or daughter, 1030. 
in what case the action for seduction may be main¬ 
tained, and what are the requisites to support it, 
ib. 

daughter or servant is a competent witness, 1010. 
courts unwilling to disturb the verdict on the ground 
of excessive damages, 1041. 
of slander spoken by master of servant, 116*5, 6 n. 


nr A \rr\ r> a 



INDEX. 


MEMBERS OF PARLIAMENT: 

wages on election of, 1302. 

MEMORANDUM: 

day stated in, prima facie evidence of commencement of 
action, 602 n. 

memorandum indorsed on bond to be taken as part of 
condition, 544. 

MERCHANT: 

clause relating to merchants’ accounts on stat. of limita¬ 
tions, 135 n. See Factor. 


MESNE PROFITS: 

action for, in whose name it may be brought, 721. 
of the evidence after judgment upon verdict in eject¬ 
ment, ib. 

of the evidence after judgment by default, 722. 
how tar judgment in ejectment is conclusive evidence of 
plaintiff's title, ib. 

ot pleading the statute of limitations, 723. 

MINORITY: 
see Infancy. 

MISREPRESENTATION, 930. 

MIXED TITHES: 

not within stat. 2 & 3 Edw. 0., 1102. 

MODUS: 

may be given in evidence on nil debet, 1213, 

MONASTERIES: 
dissolution of, 1 1.09. 


MONEY HAD AND RECEIVED: 

action for, where it lies, 77 to 00. 

MONEY PAID: 

where action for lies, 73. ' 

MORTGAGE: 


mortgagee may maintain ejectment, 602. 

what proof necessary to support the action, 710. 

, stat. 7 G. 2. c. 20. compelling mortgagees who 
have brought ejectment to re-convey, 002 n. 
where, court will stay proceedings on payment of 
principal and costs, 663 n. 
where he may distrain, 646. 
cannot defend as landlord, not having taken pos¬ 
session, 689. 

where statute of limitations will not bar, 705. 
whether suable as assignee, 470 n. 
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mortgagor: where he may be sued on his personal cove¬ 
nant, though bill of sale void, 448. 
mortgage of trader continuing in possession 
void as against creditors, 198-9. 
mortgagor in possession is not entitled to 
notice to quit, 079. 

MUTUAL DEBTS: 

may be set off, 142. 


N. 


NAME: 

true, as to marriage, 18. 

NEGLIGENCE: 
of attornies, 102. 
of carriers, 380. 

NEGLIGENT ESCAPE: 

what is considered as such, 586. 

NE UNQUES ACCOUPLE: 281. 
bailiff, 4. 
receiver, ib. 

NEW ASSIGNMENT: 
where necessary, 1232. 

NEWSPAPERS: 

statute relating to printers of, 989. 
publisher of, where a trader, 1309. 

NIL DEBET: 

may be pleaded to debt for rent, 579. 

action on 2 & 3 Edw. 6. for not net¬ 
ting forth tithe, 1211. 

what may be given in evidence under, .‘>33 n. 

NIL HABUIT IN TENEMENTS: 

where lease is by indenture, plaintiff may demur to this 
plea, unless want of title appear on declaration, 4#)5, <>. 
cannot be pleaded to action for use and occupation, 1293. 

NON ASSUMPSIT: 114. 
infra sex annos, 130. 

NON-CLAIM: 

in what cases a bar, 697. 

NON D1MISIT: 

good plea in replevin, 1122. 
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NON EST FACTUM: . 

what may be given in evidence vender it, when pleaded 
to debt on bond, 514. 
not a general issue in covenant, 498,502. 
material variance between deed declared on and deed 
produced, may be taken advantage of under this issue, 
499, 1310. 

NON-SUIT: 

there cannot be a non-suit after a tender, 152, sed 
quaere. 

■ of judgment of non-suit before and after issue joined in 
replevin, 1126,7. 

NOTES; PROMISSORY: 

definition, 361. 

common law doctrine respecting actions on promissory 
notes, how altered by stat. 3 & 4 Ann. c. 9., 362. 
what notes are within this statute, 363. 
what not, 364. 
bankers’ cash notes, 368. 
nature of ib. 

of joint and several notes, ib. 
of the*consideration, 369. 

in what case want or illegality of consideration may be 
insisted on, 370. 
stamp, 371. 

payment of note, when due, must be demanded within 
a reasonable time, ib. 
da\a of grace, ib. 
mode of computation, ib. 

notice, of default of payment by maker must, be given by 
indorsee to prior indorsers, 372. 
of the remedy on a note by notion of assumpsit, 374. 
of variances between note declared on, and note pro¬ 
duced in evidence, ib. 
what may he pleaded, 375. 

of the evidence necessary to support action on note, ib.. 
by payee, 376. v ^ 

indorsee, ib. 

in what case an indorser may be a witness, 377. 
of the analogy between an indorsed note and a bill, ib. 

NOTICE: 

of action, 90 n. 

of auctioneer's conditions, 628 n. 
to tenant of distress, 651. 
of set-off, 116 n. 
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of set-off, cannot be given witli plea of non est factum in 
covenant, 502. 

of the notice required by stat. 24 G. 2. c. 44. to be deli¬ 
vered to J. P. before action brought. Sot), 
requisites of this notice, ib. n. and see Addenda, p. mil. 
of notices by carriers, that they will not be responsible 
beyond a certain sum,,383, 1310. 
form of these notices, 384 n. 

what notice of dissolution of partnership is required, 
1063. 


NOTICE TO QUIT: 

on tenancies from year to year, half a year’s notice to 
quit must be given, <567. 
no distinction between land and houses, 668. 
how the notice must be given where tenant holds 
over, 660. 

where tenant holds under a void agreement, 670. 
where tenant enters upon the different parts at different 
t imes, il>. 

requisites of notice, 672. 

forms of notices which have been holder) good, ib., 673. 
need not be directed, 674. 

what shall be considered as evident '' of service, 67 I, 
landlord may wave notice by subsequent acknowledg¬ 
ment of the tenancy, 675. 
cases where notice to quit is not necessary, 678. 
as where possession is adverse, 670. 
in the case of mortgages, ib. 

NUDUM PACTUM: 

assumpsit will not lie on, 45 n. 


N USANCE: 




case lies for liusanee to habitation or land, 1044. 
t. g. for darkening windows, ib. 
twenty years’ enjoyment of lights sufficient to ipam- 
taiu action for obstructing them, 104.V. 
not necessary to shew total privation, 1046, 
instances of misance for which an action may he main¬ 
tained, ib. 

to support an action for nusance in public highway, 
plaintiff’must shew special damage, 1018. 
and that he was using ordinary caution, ib. 
what shall he deemed such special damage as will 
maintain an action, ib. 

case lies for not repairing highway, where special da¬ 
mage, 1019. 
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Case lies against tithe owner, for suffering tithes to re¬ 
main on the land an unreasonable time, 1049. 
action for nusance may be brought by reversioner or te¬ 
nant in possession, 105*2. 
or alienee, ib. 

tenants in common may join, ib. 
person erecting nusancc, or his 1 alienee, is liable, ib. 
of the evidence necessary to support an action for a nu¬ 
sance, 1053. 

of the general issue, and what may be given in evidence 
under it, 1054. . 


o. 

OBLIGATION, OR BOND: 
debt on, 51*2. 

OBLIGEE: 

release by, 542. 

OBLIGOR: 

release to, 542. 

OFFICE: 

stat. 5 & (3 Edw. 6. c. 16. against sale of offices, 525. 
what offices are within this statute, 526. 
excise, though no part of the revenue at the time of 
making this statute, yet within the mischief, 528. 
bond given by officer for securing all the profits to per¬ 
son appointing, is void, 527. 

so bond to surrender when person appointing chooses, 
ib. 

OFFICER: 

officer in the army may justify even maihem for dis¬ 
obeying orders, flagrante hello, 36. 
assumpsit does not lie against excise officer for recovery 
of duties which he has paid over, but otherwise if not 
paid over, 87 n. . 

whether excise officer is entitled to a month’s notice 
before action brought, 96 n. 
where peace officer may justify an arrest, 864, 5. 
of justifications by officers how pleaded, 31, 35, 861. 

OVERSEER: 

whether promise made by overseer to pay for cure of 
pauper is binding, 56' n. 

liable to refund money illegally received for maintenance 
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of bastard child, though lie has paid it over to suc¬ 
cessor, 88 n. 

entitled to the protection of slat, 24 G. 2. c. 44. s. 0., 
858 n. 

trespass will not lie against overseer who distrains for 
poor rate, 1224. 

OWNER: 

reputed, IDS. 

OYSTERS: 

right to dredge for, lh>. 


P. 


PARCENERS: 

ejectment by, 081: 

must join in an avowry for rent arrear, 1121. 
if an ( state descend to parceners, one of whom is under 
a disability, which continues more than twenty years, 
and the other does not enter within twenty years, 
the disability of the one docs not preserve the title of 
the other, after the twenty years elapsed. Roc d. 
Langdon v. Rovvlston, 2 Taunt. 441. 

PARENT AND CHILD: 

parent may justify assault in defence of child, 32. 

may chastise his child moderately, 30. 

may maintain action for seduction of daughter, 1039. 

PARISH REGISTERS: 

pi oof of birth, &c. 711. 

PARLIAMENT: 

sec Bribery. 

PARSON: 

see 'Tithes. 

PARTICULAR: 

of demand, 35-1 n., 301. 

PARTNER: 

may accept bill drawn on firm if on joint account, 28.0. 
may pass the partnership interest in bill by indorsement, 
290 . 

but sec us, if creditor knows that it is without consent ot 
the other partners, ib. 

after bankruptcy of one partner, bill must be indorsed 
by solvent partner and assignees ot bankrupt, ib. 
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assumpsit lies on express promise to pay balance struck 
after dissolution, 427 n. 

participation of profits and loss is necessary to constitute 
a partnership as between the parties, 1055. 
in respect of creditors, lie who takes a moiety of profits 
shall be liable to losses, 1057. 
where there is a partnership, as between the parties and 
strangers, the law will presume that they are partners 
inter se, 1056. 

although an agreement may constitute a partnership as 
between the parties and strangers, yet it may not have 
that effect as between the parties themselvt s, 1057- 
one partner cannot execute a deed for another, without 
a particular power, 105S. 

but one partner may bind another by the acceptance of 
a,bill, 105.0. 

a new partner, however, cannot be bound in this man¬ 
ner for debt of old partner, il>. 
one partner cannot pledge the security of another lor Ins 
own private debt, ib. 

in whom the property in partnership effects is, when 
one partner becomes a bankrupt, ib. 
authority of one partner to draw hills to charge another 
is only an implied authority, 1060* 
solvent partner may dispose of purtnei&hip effects, ib. 
how partners ought to sue, 1061. 

what notice ought to be given of a dissolution of part¬ 
nership, 1063. 

a person who suffers his name to be used in a firm, if no 
partner, may be a witness for the firm, 1066. 
effect of act of bankruptcy by one partner, 1271. 
insurance by partners illegal, 64, 880. 

PARTY: 

fcssumpsit cannot be maintained by person not party to 
agreement, 52. 

party bringing covenant on deed poll, must be named 
therein, 426, 7. 

PATRON: 

of bonds given by clerks to patrons, what are good and 
what siruoniacal, 531. 

PAWN: 

wheie trover lies by and against pawnee, 126S. 

PAWNBROKER: ' 

* * may be a bankrupt, 174 n. 

trover lies against, for goods stolen, 1263; 
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PAYMENT* . 

by bill, 71 n. 

good plea in assumpsit, 1*27. 

where several demands, party paying may apply it as he 
pleases, at time of payment, ib. 
of payment of money into court in actions against car¬ 
riers, 399. 

and in covenant, 503. 

where payment may be pleaded to debt on bond, 537. 
of plea of payment at the day, and after the day, 537, S. 
if bond has lain dormant twenty years, payment pre¬ 
sumed, 530. 

origin of this doctrine, ib. n. 

PEDIGREE: 

hearsay evidence admissible as to pedigrees, 7IQ. 
hence declarations of members of family arc evidence as 
to pedigree, ib. See Hearsay, 
husband to be considered as member of wife's family 
ib. 

PENAL STATUTES: 

rules relating to actions on, 6*00. 

how to lay the venue in actions on, (704 n. 

PENALTY: 

on bonds with penalty conditioned for payment of money 
only; principal, interest, and costs only, are rocovci- 
abie by stat. 4 Ann. c. 10. s. 13., 500 n. 
infancy may be pleaded to bond with penalty, 530. 
so to bond conditioned for payment of iriltresi, 537. 

PENDENTE LITE: 

administration, 734. 

PEREMPTORY MANDAMUS, 

where grautable, i0Q7. 

PERFORMANCE: 

how pleaded where covenants in the affirmative, 5ol. 

negative, ib, 

must be pleaded in terms of covenant, ib. 

PERILS: 

of the sea, 8.92. 

PERJURY: 

persons convicted of, incompetent witnesses, hi0. 
but may be restored to their competency by pardon, if 
indicted at common law; but otherwise, if indicted 
on statute, (718, 817. 
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copy of judgment, entered upon verdict df conviction, 
must be produced, 817. 

PEW: 

* annexed to house by faculty or prescription,' 1046 n. 
how presumption of prescriptive right to pew may be 
rebutted, ib. 

PILOT: ’ 

necessity of having, 954. 
statutes relating to, 955 u. 

PISCART: 
sec Fishery. 

PLEADING: 
in account, 4. 
before auditors, 6. 
in adultery, 13. 
assault and battery, 31. 
in assumpsit, 114 to 153. " 
in bankruptcy: 

general plea of, 231. 

cannot be pleaded to actions for uncertain da¬ 
mages, 235,6. 

what evidence will support it, 238. 
plea of set-off, 241. 
in covenant: 

accord and satisfaction, eviction, infancy, levied 
by distress, nil habuit in tenements, non est 
factum, non infregit cOnventionem, perform¬ 
ance, release, set-off, 492 to 503. 
in debt , on bond , 

non est factum, accord, duresse illegal consi¬ 
deration, by common law and statute: infancy, 
payment, solvit ad diem, solvit post diem, re¬ 
lease, set-off, 514 to 547. 
on bail bond: 

comperuit ad diem—nul tiel record, 557, 8. 
on bond of ancestor against heir f 
riens per descent, 565. 
for rent , 

non est factum, non dimisit, nil debet, evic¬ 
tion, infancy, nil habuit in tenements, riens 
in arrear, statute of limitations, 579 to 582. 
against sherijf\for escape , 
recapture before action brought, 596. 
in actions founded on penal statutes , 

not guilty, nil debet, recovery in another ac¬ 
tion, 606. 
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in detinue: 

non detinet, 636. 
in ejectment: 

ancient demesne, within what time it must be 
pleaded,-693. 
by executors: 

executors may plead same plea that testator 
might, 753. 

plene administravit—outstanding judgment, or 
bond—how pleaded, ib. 

executor may plead outstanding judgment reco» 
vered in debt on simple contract, 754. 
several administrators may plead outstanding 
judgment recovered against one, ib. 
of the replication to plea on outstanding judg¬ 
ment, how pleaded, 7of). 
in the case of the statute of limitations, as against 
executor, the six years are computed from the 
time when action first accrued to testator, 755,6. 
how computed incase of administration, 756. 
di Here nee between executor and administrator in 
setting forth a right of retainer, 757, 8. 
in quo warranto: 

statute of limitations, 1085. 
in replevin: 

in abatement—ccpit in alio loco, may conclude 
with prayer of judgment that count may be 
quashed, 1111, 12. 
of the general issue, non cep it, 1113. 
general rules relating to avowries and cogni¬ 
zances, ib. 

of the avowry for damage feasant, 1115. 
pleas in bar—escape through defect of fences, 
1116. 

right of common, 1117. 
tender of amends, 1119* 
of avowries for rent arrear, 1120. 
at common law, ib. 
bv stat. 11 G. 2. c. 19., ib. 
by joint tenant, 1121. 
by parceners, ib. 
by tenants in common, ib. 
for ready furnished lodgings, ib, 
pleas in bar, 

.eviction; 1121, . 
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non dimisit, 112*2. 
non tenuit, ib. 
riens in arrear, ib. 
property, 11*23. 

in defendant or stranger, ib. 
statute pf limitations, ib. 
set-off, 1124. 
in slander: 

general issue, 110a. 
statute of limitations, 1160. 
in action on s tat. for not setting forth tithes: 

nil debet, not guilly, statute of limitations, 1211. 
in trespass: 

general issue, 1228. 
accord and satisfaction, 1230. 
liberum teuementum, 1231. 
estoppel, 123.'». 
license, t‘236. 
process, 1238. 
right of waj*, 1239. 
tender of amends, 1218. 
in trorer: 

general issue and statute of limitations, 127a,6. 
in action for use and occupation • 

defendant cannot plead ml liabuit in tenement^. 
1293. 

PLENE A DMINISTRAVIT: 

plea of, 753. 

POLICY: 

actions cannot be maintained on contracts which violate 
public polity, 6*2, 1302. 
of insurance, nature of, 870. 
is a simple contract, 871- 
may be altered by consent, ib. n. 
how to be construed, 886. 
of the diffcre?}t kinds of policies, 
interest, 871. 
wager, ib. 
opcu, ib. 
valued, ib. 

of the essential parts of a policu . 

1. name of party insured, 87*2. 

2. name of ship, 874. 

3. subject-matter of insurance, 876. 

4. vpyagu insured must be truly described, ib.* 
peiiis insured against must be inserted, 879. 
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0. The memorandum, 

form of by London undent ntois, SSC * 
construction of, ib. 

7. date, 883. 

8. stamp, 

amount of present stamp duties, ib. 
if policy altered, new stamp is requisite, 
88.3 n. 

see Insurance. 

PONE: 

writ of, 1105,6. 

POOR AN1) POOR RATE: 

overseer of, liable for surplus of money received by him 
for maintenance of bastard, though lie has paid it over 
to his successor, 88 n. 

court will award a supplemental writ of inquiry, after 
nonsuit or verdict for defendant, who had avowed 
under 43 Eli/.. c. *2. for a poor rate, 1128 u. 
bv slat. 17 O. 2. e. 38. party distraining for poor rate is 
not to be deemed a trespasser ab initio, for any- irre¬ 
gularity in warrant of appointment, of distress, or m 
the rate, 6.34. 

beasts of the plough are distraiuablc for poor rates. 
643 n. 


POSSESSION: 

justification in defence of, 32. 

tortious possession sufficient to maintain trespass, 1216. 
right of possession must concur with right of property. 

in order to maintain trover, 1263. 
but right of possession is sufficient, without having had 
actual possession, ib. 

party cannot maintain ejectment without having b< i n 
in possession, or clothed with right ol possession, at 
time of ouster, 656. 

how to proceed in ejectment, upon a vacant posse sion 


601. 


. *, i \ 

< hi 


uninterrupted adverse possession lor twenty vice, u 
bar ejectment, 701. 
where party may defend himself, though twenty u in £ 
have run against him beibie taking pos-e-^inii, 702. 
not accounting for rent received lor all me pit mi-'- is 
not such an adverse possession as vviil bar tmant m 

common, 703. . 

right of entry within 21 .lac. 1. c. 16. must *e S'.Ji a.- 
’ -accompanied vv iih right of posse* s".o, 702. 

3 A 


TO L- 11. 
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POUND-BREACH: 

action lies for, 652. 

PREFERENCE: 

voluntary, 180. 

PREMIUM: 

where assured is entitled to a return of, 965. 

PRESCRIPTION: 

prescriptive right of common is suspended only, by talc¬ 
ing a lease of the land for years, 403. < 

common appendant ought not to be claimed by prescrip- 
f ion, 404 n. 

prescription for common for cattle, levant and couchant 
on messuage, cum pertineutiis, is good, 406. 
but not if messuage has not land or curtilage belonging 
to it, ib. 

party prescribing for common, in right of a particular 
estate, may call, as a witness, a person who claims 
common in the same place, 413. 
prescription for common for sheep is supported by evi- 
’ donee of a right of common for sheep and cows, 1119. 
but where party prescribes for exclusive right of lishiug 
over four places, proof of the right of fishing over 
three of the four places, will not support the right 
claimed, 775. 

prescription for a right of common, generally, not sup¬ 
ported by a finding that party has right of common, 
paying Id. for it, 1118, 19. 

inhabitants as such cannot prescribe for profit in ano¬ 
ther’s soil, 1118. 

copyholder must prescribe in the name of lord, except 
when claiming common in the soil of the lord, 1117- 
of claiming a l ight of way by prescription, how pleaded, 

1242. 

PRESUMPTION: 

if bond be of twenty years* standing, and no demand 
proved, or good c ause shewn for forbearance, pay¬ 
ment shall be presumed ; but not w here the bond is 
less than twenty years’ standing, 539. 
if interest has been paid after the day, but more than 
I wenty years since, party must plead payment after 
the day, in order to avail himself of presumed pay¬ 
ment, ib. n. 

under an adverse enjoyment of lights for twenty yeais 
and upwards, jury may be directed to presume a rjght 
by grant, 1015. 

so twenty years’ exclusive enjoyment of water* in any 
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particular manner, affords a conclusive presumption 
of a right derived from grant, or act of parliament 
1046n. 

PRISON: 

keepers of prisons shall give to persons desirous of eherg* 
ing a person in execution a note, in writing, of pt-i- 
sons in their custody, by stal. 8 l\ 9 \V. 3. c. 27. s. <#., 
589. 

such note is evidence of person’s being in custody at 
that time, 590. 

PRIZE: 

action will not lie where imprisonment, is merely in con¬ 
sequence of taking a ship as prize, S5 -2. 
provisions of Prize Act (43 G. 3. c. 160.) relating to &;il- 
\age, 896. 

PROBATE: 

what acts an executor may do he foie probate, 7 *28. 
penalty inllictcd on persons administering without, prov¬ 
ing will within six months after the death of testator, 
7*27. 

probate unrepealed cannot be impeached in tempuia! 
courts, 730. 

probate is only legal evidence of will of personalty, 759- 

PROCESS: 

justification under, 34. 

of the difference between justifications under piocos., by 
party to the cause, or stranger, and officer executing 
process, SO l. 

final, not necessary to allege it returned, hut se.cus a* tu 
mesne, ib. n. 

of inferior courts, justifications under, 80*2. 
of foreign court, SOI. 

ought to describe parly against whom it is issued, tb. 
where officer may justify breaking op< n doors for exe¬ 
cution of process, 1238. 

PROCLAMATIONS. 

of fine, iiow proved, 700. 

PROEERT: 

plaintiff, in covenant, must, make profert, 475. 
profert is dispensed with, where deed is lost by time or 
accident, ib. n. 

so where deed has been destroyed by fire, ib. 
where profert is made in declaration, deed must be pro¬ 
duced, ib. 


3 a 9 
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PROMISE: 

express, of bankrupt after certificate, ‘240. 
conditional, ib. 

PROPERTY: 

absolute or special, necessary to maintain trover, 1253. 
nature of absolute, 1256'. 

right of, must be complete to maintain trover, 1259. 

special, defined, 1201. 

cases illustrating the nature of, ib. 

where vests in purchaser, 394. 

tax, covenant to pay, void, 4 IS. 

PROTECTION, 196. " 

PROVISO: 

defendant must set forth proviso in deed operating m his 
favour, 477. 

saving proviso may be given in evidence on general issue 
in action on penal statutes, 0'0(). 
what will amount to a forfeiture of a lease containing 
proviso against alienation, 430,1. 



QUIET ENJOYMENT: 

covenant for quiet enjoyment does not extend to entries 
by strangers, 453. 

how the declaration lhust be framed for breach of such 
covenant, 454. 

in wlmt manner the averment of title in party evicting 
ought to be made, 455. 
cases illustrating this, 455, to 458. 

QUOD COMPUTET: 
judgment of,. 7. 

QUO WARRANTO: 

information in nature of, 1066. 


R. 


RASURE: 

rasure of deed mav be given in evidence on non est fac¬ 
tum, 301, 499, 517. 

of the rasure of a bill of exchange, 301. 
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REASONABLE TIME: 

ns to notice of dishonour of bill, 319 . 
abandonment, 900'. 

RECEIPT: 

last receipt is presumptive evidence that rent due before 
has been paid, .579. 

but a receipt is not conclusive evidence, that party sign¬ 
ing it has actually received the money, 83. 
receipt ot rent is evidence of subsisting tenancy, (JtiO. 
RECEIVER: 

how chargeable in account, 2 . 
plea by, 4. 

receiver, appointed by court of chancery, is an agent, 
within stat. 4,0. 2. c. 28. and may give tenant notice 
to deliver up possession, f>74 n. 
where land is in possession of receiver, ejectment must 
be brought wit h leave of the Court of ( hancery, (in 7 . 

RECOGNIZANCE; 

in w hat order debts due on recognizances ought to he 
paid by executor, 738, 7 10 n. 
recognizance not enrolled is considered as a bond, 7 ion. 

RECORD: 

debt lies upon record, .508. 
of the ph a of mil tiel record, .571. 
how tried, ib. 

of the replication of nul tiel record, a.58. 

how it must corn lude, ib. 

of judgment thereon, ib. 

where record inter alios is evidence, 1090. 

RECTORY: 

in ejectment, lor rectory, what must be proved, 710. 

REGISTER: 

register, evidence of a marriage, 1.5. 
omission in entry will not affect validity of marriage, 21 . 
persons making false entries in register guilty ot lelonv, 
.without benefit of clergy, ib. 
register, or examined copy, is evidence to prove chris¬ 
tenings or burials, 711. 

REGISTRY: _ ,. , 

what proof necessary in trover for certificate oi ships 

registry, 1282. 

legislative provisions respecting registry ol merchant 
ships, 113.5. 

merchant ships of certain description must be re-ps* 
icred, ib. 
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on transfer of property, certificate of registry must, be 
accurately recited in bill of sale, ib. 
but clerical mistake will not vitiate, 113t>. 
bill of sale must be in writing, 1137. 
indorsements on certificate must be recited, ib. 
what regulations are prescribed in cases, 

1. wh^' - e -'ile takes place in port to which ship 

. k'n-.igs, 113S. 

2. when sale takes place during absence of ship 

from her port, it>. 

3. when ship-owness arc resident in foreign coun¬ 

try, 1140. 

statutes require acts to be done by parties to the sale, 
and by public officers ; as to the former, the statmes 
arc imperative, but only directory as to the latter, 
ib. 

statutes relate to transfers made by act of party only, 
1242. 

where the statutes require a registry de novo, 1143. 


RELEASE: ' 

where it may be given in evidence, 115, 12S. 
where not, 129. 

form of plea of release puis darrein continuance, 128. 
oi the plea of release to debt, on bond, 541. 
fraud may be replied, ib. n. 

release by one of several obligees will bind all, 512. 
st* a release to one of several obligors may be pleaded by 
the others, ib. 


whether such release he by deed or operation of law, ib. 
if feme obligee take obligor to husband, this is a release 
in law, ib. 


covenant not to sue will operate as a release by construc¬ 
tion only, 543, 

covenant not to sue must be perpetual, in order to inure 
as a release, ib. 

release of all actions will not discharge covenant before 
breach, 501. 

whether creditor or legatee having executed a release 
was a good witness to support a will before the shit. 
25 G. 2. c. 0\, 817, 81S. 


$ENT : 

debt for rent arrear : 

lies at common law on lease for years or at will, 
572. 

lies by statute on lease for life, though life is con¬ 
tinuing, ib. 
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lies by statute, by executor of person seised of 
rent-service, ike., in fee-tail or for life, 07U. 
against whom the action must be brought, lb. 
lessee for years having assigned term, may sue for 
rent reserved, ib. 

tenant wilfully holding over, after notice by land¬ 
lord, forfeits double the yearly value of the land, 
by stat. 4 G. ‘2. c. ‘28., ib. 
construction of this statute, ib, 074 n. 
action on this statute may ho brought by one te¬ 
nant in common without companion, 070. 
action on this statute may be brought, after a re¬ 
covery in ejectment, ib. 

tenant, not delivering up possession after he has 
given notice to quit, forfeits double rent, by 
stat LI G. *2. c. 19., 570*. 
tenant for a year within this statute, ib. n. 
of the venue in debt for rent, 077. 
where debt against executor for rent arrear must 
be in the debet and detinet, and where in the 
delimit only, ib. 

executor cannot, wave term, 078, and n. 
of declaring in debt for use and occupation, 078. 
of the pleadings in debt for rent arrear , 

non est factum, non dimisit, nil delict, 079 . 
assignment and acceptance of assignee as tenant, 
080. 

eviction, ib. 
infancy, 081. 

nil habuit in tenementis, ib. 
riens in arrear, 0S*2. 
statute of limitations, ib. 
of the evidence, ib. 

where tenant for life dies before reut-day, rent, shall lift 
apportioned by stat. tl G. 2. c. 19. s. 10 , 081. 
where tenant in tail leases, but not according to statute, 
and dies without issue between the days of payment, 
and afterwards the remainder man receives the whole, 
he is liable to account for a proportion up to the dealli 
of tenant in tail, 1197. 

rent reserved by parol, is in equal degree with bond- 
debt in the administration of estati s by executors. 


740 u. 


see Distress—Landlord and 1 enant— Notice to Quit. 

REPAIRS: , , , .... 

covenant to repair run's with the land, and binds perso¬ 
nal representative, 440. 
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how breach may be assigned on a covenant to repair, 478. 
heir, though not named, may sue on a covenant for not 
repairing, 459. 

heir may recover damages for not repairing in time of 
ancestor, ib. 

plea by heir claiming to retain money laid out in repairs, 
where bad, 568. 

disbursements for repairs cannot be given in evidence on 
nil debet, 583 n. 

REPLEVIN: 

bes on any tortious taking yf goods, as well as a taking 
by distress, 1095,6. 

but not for taking things affixed to the freehold, 1096. 
of the inconveniences attending the proceedings in re¬ 
plevin at common law, 1097. 
how remedied by stat. of Marlebridge, ib. 
of the stat. I & 2 Ph. & Mar. for the more expeditious 
delivery of distresses, ib. 

of the pledges at common law for prosecution of suit* 

. and bv stat. Westminster *2. for the return of beasts, 

1099. 

of the different methods pursued by sheriffs in respect of 
pledges, ib. 

bonds from the party replevying may he taken, 1099. 

1100. 

penalty of this bond not fixed, ILOO. 
of the bond from party replevying, and two sureties, 
by stat. 11 G. 2. c. 19. in cases of distress for rent 
arrear, ib. 

meaning and extent of the condition “ to prosecute suit 
with effect,” 1101, 2. 

of the extent of the sheriff’s liability in an action for 
not taking any or insufficient pledges, 1102,3. 
in what case the court will grant relief against sheiilf 
on a summary application, 1104. 
how to proceed, where defendant claims property', ib. 
of the different forms of writs for the removal of pro¬ 
ceedings out of inferior into superior courts, 1105. 

1. pone at common law, ib. 

2. pone under stat. Westrn. 2., 1106. 

3. recordan facias loquelam, ib. 

•1. accedas nd curiam, 1107. 

vvhnt property the plaintiff ought to have to maintain 
replevin, 1107. 

where husband may sue alone, 279,1108. 
where jo-.a iu replevin with Wife, ib. 
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of the declaration: 
venue, 110S. 
locus in quo, ib. 

what advantage; may he taken of omitting the name 
of the place where beasts* are taken, 1 ioc>. 
rule, as to naming: the place explained, ib. 
how the goods must be described, 1110. 
of pleas in abatement, Mil, 

»>/' the judgment, 

1. for plaintiff, 1 bio. 

2. for defendant, ib. 
at common law, ib. 

by slat. 17 Car. 2. c. 7. in cases of disticas for lent 
a n ear, 112b. 

1. on nonsuit before issue joined, ib. 

2. on nonsuit after issue joined, 1127. 

3. on verdict against plain!ill, ib. 

-1. on judgment given on demurrer, 1128. 
judgment at common law not supuseded by this 
statute, 1120. 
ht tMc adings—Costs. 


KI-TUCATION : 

of n plying de injuria sun propria absque tali causa to 
son assault demesne, 88. 

of t!i“ meaning of tins replication, u hen pleaded to a plea 
of license, 1*2.‘;7. 

where defendant insists on a matter of interest, do in¬ 
juria sua piopriii cannot lie pleadi'<l or ii plied, 1122, 
12 lb. 

of replying to t!w pita of liberum leuementmn, 1231* 
pi,mill if may traverse the counnand, ib. 

myt'ui]: 

definition, 1 1.32. 
remedy, ib. 
rridence , 

1. the original cause of action, ib. 

2. writ and wnirant, ib. 

3. manner of arrest, ib. 

w hat constitutes an arrest, ib. 
of executing process on Sun-lay, 1133. 

•1. damage sustained, l 134 
for rescue ol distresses, see Distriss. 


RKSIDKNCK : 

o f co rpo rato r, 1022. 

RKSPONDMNTIA : 

nature of the contract 072, 
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difference between bottom »y and respondentia and a 
loan, 972,3. 

statutes relating to money lent upon respondentia, 973. 

RETAINER: 

may be given in evidence on plene adrninistravit, 759. 
of the right of retainer by an executor, 757. 
executor de son tort cannot retain, 758. 
see Lien. 

RETURN: 

of premium, 965. 
of process, 861 n. 

REVERSION: 

assignee of reversion may enter for non-payment of rout, 
&c., or bring covenant by stat. 32 H. 8. c. 3161,2,3. 
see Coveuant. 

REVOCATION: 
see Will. 

RIENS IN ARREAR: 

good plea to debt for rent, 5S2. 

of pleading riens in arrear to an avowry for rent arrear, 

1122 . 


s. 


SAILING: 

with convoy, warranty, 93S. 

SALE: 

action cannot be maintained for price of goods sold upon 
credit, until the time for credit is expired, 71. 
doctrine relating to the sale and warranty of horses, 625. 
in whom the properly is upon the sale of goods, 1258. 
under what circumstances vendor may resell his goods, ib. 
sale is complete by delivery of goods to carrier, 391. 
under what circumstances innkeeper may sell horse left 
in his stable, 12S5 n. 

SALVAGE: 

of the rate of salvage as settled by the last prize act, 896,7. 
persons preserving goods which have been abandoned at 
sea are entitled to a compensation, 1277. 

SCANDALUM MAGMATUM : 

of the remedy for this injury, 1153. 
how to declare, 1154. 
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words actionable in the case of a peer, which would 
not be in the case, of a commoner, 1155. 

SEA.; 

of plaintiffs beyond sea, at time of cause of action, with¬ 
in what time they may sue, 140. 
defendants beyond sea, at time of cause of action, may 
he sued on their return, 142, 


SEAMEN: 


of their wages: 

agreement relating to, must be in writing, IMS. 
must specify the wages and voyage, 1143,4. 
and must be signed by seamen within three tlavs, 
1144. 

mariner not obliged to produce the written agree¬ 
ment in court, ib. 

of the penalties imposed on seamen for desertion, 
11 15. 

what shall 1x5 deemed desertion, ib. n. 
of the regulations: 

for the government Of seamen employed in the 
coasting trade, 1140’. 

for preventing desertion of seamen from ships 
trading to the West Indies, 1147. 
ship-owners must not advance to seamen, while, 
beyond sea, more than a moietv of wages due, 
1148. 

freight the mother of wages, ib. 
if ship he captured, seamen lose their wages, 1149. 
ship seized by way of retaliation, and afterwards 
restored,cannot be considered as captured, 1150. 
where impressed seaman is entitled to wages pro 
tanto, 1151. 

of the remedies for the recovery of seamen s wages: 
in the court of admiralty, 1152. 
and at common law, ib. 


SEA-WORTHINESS: 
implied warranty, 953. 

SECON 1 ) D E I TV E11 A SC E: 

writ of, when it must be sued, 1125/). 
in what, case it operates as supersedeas to the retorno 
habendo, 1120. 

SEDUCTION: 
action for, 1039. 
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SEIZURE: 


owner of ship, seized as forfeited, cannot maintain tres¬ 
pass, 635 n, 

hostile seizure is not necessarily capture, so as to defeat 
seamen’s claim for wages, 1150. 


SENTENCE: 

of council at war, where evidence, 36. 
sentences of foreign courts of admiralty are conclusive 
evidence, in actions on policies, upon all subjects 
within their jurisdiction, 944,5. 
where a warranty of neutrality shall be falsified by fo¬ 
reign sentence, 944,5,6. 

but these sentences must be legal sentences, 947. 

SEQUESTRATION : 

nature of this proceeding, 1SS n. 

SERVANT 

see Master and Servant. 


SERVICE: 

of declaration in ejectment, 68 1. 
of notice to quit, 67 1,5. 

SET-OFF: 

at common law, 142, 544. 
by statutes-, 142, 514. 

how defendant may conclude his plea, 113. 

d« hts must be mutual and due in same right, 144, 547 

m cases of executors, 145. 

cannot be of debt barred hv statute of limitations, 146. 
cannot he of a penalty, ib. 

reducing demand under 40a'. .does not affect jurisdiction 
of superior court, 147. 
to debt on bond, 511 to 517. 


SHERIFF: 

remedy against, for escape, 

at common law, 584. 
by statute, ib. 

liable for escape after recaption on escape warrant, 586. 
must appoint deputies to make replevins, 1097. 
liable for taking insufficient pledges, 1099, 1102,3. 
cannot be made a trespasser by relation, 1228. 
cannot justify breaking open outward door to execute 
process, 1238. 

trover lies by sheriff agbinst person taking away goods 
.seized in execution, 1261. 
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SHIP: 

ship owners not liable lor embezzlement bv mariners 

nor for any loss exceeding value of vessel and frehdit, 
390. * - 

nor for any loss by lire, ib. 

nor for jewels, &c. unless the value is specified, ib. 
action against ship-owner must be brought by con¬ 
signee of goods, 394. 

master of ship has no hen on ship for money expended 
in repairs, 1280. 

sale of the whole of a ship by part owner is not. equiva¬ 
lent to destruction, so that co-tenant may maintain 
trover, 1271 n. 

master of ship has no general authority, by law, to sell 
ship or cargo, 1209. 
see Registry. 

SIMONY: 

definition of, 529. 
statutes relating to, ib., 530. 

resignation bonds, where good and where simoniacal, 
531,2. 

case of Bishop of Loudon v. Ffytche, 532. 
ground of the decision in that, ease, 533 n. 

SLANDKR: 

sraudalum magnatum defined, 1153. 
statutes relating to, ib. 
form of declaration, 1151. 

what words are actionable in the case of a peer, 

1155. 

of the action for slander, 1155. 

where it lies for words actionable in themselves, 
1155, O’. 

how words are to be construed, 1157. 
of words not actionable in themselves, 11 (>’(). 
what special damage sufficient to support action 
ib. 

in what case two persons may join for slander, 

not. 

where the republication of slander is actionable, 
ib. 

of the declaration, ib. 

meaning of the term innuendo, 1162. 

ollice of the innuendo, ib. 

in what case averment of colloquium is necessary. 
1103, 4. 



INDEX. 

jury to decide whether meaning is such as is im¬ 
puted by the innuendo, 11(54. 
evidence, 116(j. 
costs, 11(37. 
see Pleadings—Libel. 

SOCIETY s 

one member of amicable society cannot maintain trover 
against another for taking away a chattel belonging to 
the society, 1270. 

SOLVIT AD DIEM, AND SOLVIT POST DIEM : 
of pleading payment at common law and by statute, 6,17. 
if bond has lain dormant for 20 years, payment will be 
presumed, 639. 

doctrine of presumed payment first laid down by land 
Hale, ib. n. ' 

indorsements of receipts for interest, made by obligee 
before 20 years elapsed, will rebut presumption of 
payment, 540. ■ *>-; 

indorsements of receipts, after 20 years, not admissible, 
'541 n. 

SPECIALTY: 

assumpsit will not lie on a specialty, 427. 
exceptions to this rule, ib. n. 

•STABLE-KEEPER: 

liable for the negligence of his servants, 383. 

STAGE COACH: 

proprietor of, how far liable as common carrier, 378. 
sec Carrier. 

{STAMP : 

amount of stamp duties on bills and notes, 294. 

on policies of insurance, 883. 
stamp must be of proper value and denomination, 294. 
where new stamp is required on bill of exchange, 297,8* 

on policy of insurance, 

885 n. 

STANDING CORN : 

where it goes to devisee of land, 12(55 n. 

STATUTE MERCHANT OR STAPLE: 

in what order to be paid by executors, 738. 

STATUTES : 

20if. 3. c. 4. {stat. Merton) approvement of common, 
109. 
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3 

6 ' 


o-2 H. 3. c. 4 (stat. Marlebridge) driving distress out of 
county, 6oO. 

unreasonable distress, 07> 5 . 

Cm who may take replevin of distresses, 1097 
J Edw. 1. c. 34. (West. 1.) scaudalum magnaUim, 11.'>3. 
i Edw. 1. c. 1. (stat. Gloucester; s. 2. costs, 1120 . 

13 Edw. 1. stat. 1. c. 2. (Wcstm. 2.) pledges to prose¬ 
cute in replevin, 1099. 
w rit of pone, to remove plaint, 
110(). 

second deliverance, 1125. 
c. 11. process of execution in account, 
7- escape, 5S4. 

c. 23. account by executors, 3, 7 15. 
c. 4(>. approvement of common, 40.0. 
4 Edw. 3. c. 7. actions by executors, 744. 

25 Edw. 3. stat. 5. c. 5. executors of executors, 731 
745. 

31 Edw. 3. stat. 1. c. 11. administrators, 3, 745. 

3 4 Edw. 3. c. l(i. line and non-claim. (><)7. 

45 Edw. 3. c. 3. exemption from tithes, 1102. 

1 11. 2. c. 12. escape, 585. 

2 11. 2. c. 5. scandalum magnatum, 1153. 

12 11. 2. c. 2. sale of oflices, (j*2. 

c. 11. scandalmn magniilum, 1154. 

13 11. 2. slat. 1. c. 13. qua! ideation to kill game, 834 n. 

23 H. (). c. 10. bail to sheriff, 5'*8. 

1 \i. 3. c. 7. fmcand w*u-clniin, (if;7. 

3 11. 7. c. 10. cost?.—error, 1130. 

4 ][. 7. c. 21. line ;md non-claim, <>95, (>07. 

I l 11. 7 - c. 20. discontinuances by wile, 095. 

7 ii. 8. c. 4. let overors—distress, 04 1. 

s. 3. damages—costs, 1130. 

21 II. 8. c. 5. s. 3. administration, 745 n. 

c. 11. restitution of goods felouiotislv stolen, 
120’p. 

c. 13. s. 5. clergymen trading, 172 n. 
c. 1.0. damages, costs, &c. 1130. 

27 II. 8. c. 20. tithes, 1100. 

28 11. 8. c. 15. wiiful destruction of ships—trial, poi n. 

31 II. 8. c. 13. s. 21. dissolution of religious bouses, 

1200. 

32 II. 8. c. 1 . Stat. of Wills, 809. 

c. 2. s. 3. limitation of avowry, 1123. 

c. 7- s. 7. recovery of tithes, 1189. 

c. 28. lease by tenant in tail, 095. * 
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32 H. 8. c. 28/*. 0. act of husband—discoutinuaw c, 0o<>. 

c. 33. descent tolling entry, 09-1. 
c. 34. covenant—assignees of reversion, 4(31,2, 3. 
v. 3(i. s. 1. fine with proelamutions, 0.07 n. 
c. 37. s. 1. debt for rent service, &c. by execu¬ 
tor, .'>73. 

c. 37- s. 1,3, 4. dislrcss—personal representative, 
&c. 014. 

33 H. S. c. 39. bond to the king, 73D u. 

34 & 33 H. 8. c. 4. bankrupt, 170. 

37 H. 8. c. 9. s. 3. usury, 533. 

2 & 3 Edw. 0. c. 13. s. 1,2, 3, 4,5, 0, tithes, 1! DO t o 1201. 

3 & 4 Edw. 0. c. 3. approvement, 409. 

.*> & 0 Edw. 0. c. 10. sale of offices, 02, 525, 

1 & 2 Ph.& ]Si. c. 12. driving distress out of hundred, 

050. 

s. 3. delivery of distresse s, 1097. 

2 Ph. & 1ST. c. 7. sale of horses in market overt, 1259. 

5 Eliz. c. 9. perjury, 784. 

13 Eliz. c. 5. fraudulent conveyance, 500. 
c. 7. s.l. bankrupt, 17, 173,178. 
e. 8. usury, 533, 4. 
c. 10. s. 3. church leases, 1203. 
c. 20. rector s lease, 1219. 

18 Eliz. c. 3. s. 2. order of filiation, 850 n. 
c. 5. s. 1. informer, 005. 

s. 3. compounding penal actions, ib. 

27 Eliz. c. 8. error, 1155. 

31 Eliz. c. 5. s. 5. limitation of actions, 000. 
c. 0. simony, 529 to 531. 
c. 12. sale of horses in market overt, 1259. 

43 Eliz. «■. 0. s. 2. eosts, 42. 

1 Jac. 1. c. 15. s. 2. bankrupts, 173, 178. 

s. 10. summons, 853. 

s. 14. payments to bankrupt proueted, 

210 . 

e. 21. pawnbroker, 1208. 

c. 27. s. 0. qualification to kill game, 834 n. 

3 Jac. l.c. 7. s. 1. attornies-r-costs, 155. 
c. 8. costs in error, 1130. 
c. 13. s. 5. qualification to kill deer, 834 u. 
c. 15. s. 4. costs, 147. 

7 Jac. 1. c. 5. officers, 31,801. 

. c. 11. s. 0. qualification to kill game, 834 n. 

21 Jac. 1. c. 4. penal actions, 003, 4. 

c. !2. s 5. venue in actions against .1. P. &c\ 
costs, 29,855. 
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21 Jac*. 1. c. 1(5. stat Qf limitations, s. 1, 2. p. ?OI. 

S. 3. p.,4, 14, 129,582, 580', 112 4, 1USO, 
1211. s. 4. p. 138. s>. 5. p. 1119, 

1249, 8. 7-p. 140, 1100. 
s 0- costs, 1107. 

- c. 17. s. 2. usury, 534. 
c. 19- s. 2. bankrupts, 179. s. 15. p. 173. 
s. 11. reputed ownership, 198. 
s. 14. bankrupt, 217. 

12 Car. *2. c. 13. s. 2. usury, 534. 

c. 18. navigation act, 1*2*23. 

13 Car. 2. stat. 2. <:. 1. corporation act, 1073. 

U> Car.‘2. c. 0. willul destruction of ships, 973. 

c*. 7. s- 2, 3, gaming, 129.9. 

16 & 17 Car. 2. c. 8. jeofails, 607, 1215. 

s. 1. pleading-omission, 30. 
s. 3. bail in error, 719. 
s. 4. damages, costs, 719. 

17 Car. 2. c. 7- replevin—costs, 1120', 7, 8, 9- 

c. 8. administrator dc how's non , 732. 

22 & 23 Car. 2. e. 9. costs, 40, 1249 

c. 25. s. 2. appointment of game-keepen, 
836*. 


s. 3. qualification to kill game, 834- 
25 Car. 2. c. 2. test act, 1075. 

29 Car. 2. c. 3. s. 1. statute of frauds, 780. s. 2. ib. s. 3. 

p. 464, 783. 

s. 4- agreement, 49, 164, 750, 781. ■» r > 
p. 809. s. 6. p. 821. s. 12. p. 809. 
s. 17. p. 801. 

c. 7. s. 5. Sunday, S52, 1133. 

30 Car. 2. o. 7. s. 2. executor de son tori, 742 u. 

2 W. & M. c. 5. s. 2. sale of distress, 651. 

s, 3. loose corn and bay—distress, 642. 
si 4. pound breach—damages—costs, 
653. 

3 & 4 VY. &. M. c. 12. s. 21. carriage of goods, 391. 

e. 14. devisee chargeable w ith heir, 428, 
568,9. 

s. 5. liability of heir after alienation, 
566. 

s. 6. riens p*-.r descent, 567- 

4 & 5 \V. & M. c. 18 filing informations, 1067- 

. c. 20. s. 2. dogget of judgments, 739 n. 
e. 23. s. 4. game keepers, 88 7. 
s. 10. costs, i 253. 

c. 24. s. 12 . executor ofexecutor, 742 n. 
3 n 


vol. ir. 
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7 & 8 W. 3. c. 4. Treating Act, 61$. 

c. 6 . s. 8, 9. recovery of tithes, 1189, 1190. 

, c. 22. s. 21. registry de novo, 1138, 1143. 
c. 84. tithes—quakers, 1190. 

8 & 9 W. 3. c. 11. s. 1.costs on acquittal, 41,1130,1280’. 

s. 2. costs in error, 1181. 
s. 3. costs—tithes, 1198. 
s. 4. wilful and malicious trespass— 
costs, 41, 1254. 

s. 8. assigning breaches—damages— 
judgment, 560,1, 2, 3. 
c. 27. escape, 589, 593, 596. 

9 & 10 W. 3. c. 17. bills of exchange, protest, 325, 6. 

s. 3. lest bills, 328. 

c. 44. East India Company, monopoly, 925. 
11 & 12 W. 3. c. 9. costs, 40 n. 

1 Ann. stat. 2. c. 6. s. 2. escape, 586. 

c. 9. s. 4. wilful destruction of ships,901 n. 

3 & 4 Ann. c. 9. s. 1. promissory notes, 362. 

s. 4, 5, 7, 8. bills of exchange, protest, 
327, 8. 

4 Ann. c. 16. s. 1. exception—pleading, 30. 

s. 4. pleading several matters, 606, 1114. 
s. 6, 7. venire, 607. 
s. 8. view, 1251. 
s. 12. payment of bond, 537, 8. 
s. 13. bringing principal, &c. into court, 
560 n. 

s. 16. bringing action after claim, 666,705. 
s, 17, 18, 19. limitation of actions, 142. 
s. 20. assignment of bail bond, 554. 
s. 27. account, 2, 3,6. 

5 Ann. c. 14 • s. 2, 3, 4. game—sale of, &c. 838-841. 

6 Ann. c. 22. s. 9. Bank of England, 287. 

7 Ann. c, 12. s. 3. ambassador, &c.—distress, 644. 

s. 5. traders’ protection, 173 n., 196. 

8 Ann. c. 14. s. 6,7. distress after lease determined, 647. 

9 Ann. c. 6. s. 57. assurances on marriages, 869 n. 

c. 14. gaming, 305, 525,1300. 
c. 20. s. 1, 2, 7. mandamus, 1029. 
s. 4. quo warranto, 1068. 
s. 5. judgment—costs, 1091. 
c. 25. s. 1. game-keepers, 836. 
s. 2. game—-sale of, 841. 
s. 3. destroying game in night time, ib. 

JO Ann.c. 15. s. 3 . bankrupt—liability of partners, 232. 
12 Ann. stat. 2. c. 12.-sunpny, 530. 

c. 16. s. 1. usury, 305, 534. 
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3 Geo. 1. c. II. game-keepers, 836*. 

c. 13. pilotage, 955 n. , 
c. 13. s. 8. death of sheriff, 593. 

4 Geo. 1. c. 12. wilful destruction of ships, 901 n. 

H Geo. 1. c. 18. s. 12. insurance, 64, 888,9. 

7 Geo. 1. c. 21. s. 2. bottomry, 97 3. 

s. 14. pilotage, 955 n. 

c. 31. bankrupts, securities payable at future 
day, 247, 8. 

8 Geo. 1. c. 19. s. 1. action of debt, game, 842. 

c. 24. s. 7- seaman’s wages, 1148. 

11 Geo. 1. c. 4. election of mayors, &c. 1007* 8. 

c. 29. s. 6, 7. wilful destruction of ships, 901 u. 
c. 30. s. 43. assurance companies—pleading, 
500 n., 922. 

2 Geo. 2. c. 22. s. 13. set-off, 142, 145,509, 544,1124. 
c. 23. s. 23. attornies* bill, 156, 601 n. 
c. 24. bribery, 609, 613. 

c. 36. s. 1, 2, 7, 8, 9,13. seamen—wages, 1113, 
4,1145,6 n. 

s. 3,5, 6. penalties for desertion, 1145. 

1 Geo. 2. c. 28. s. 1. tenants holding over after notice, 

573-57o. 

s. 9. ejectment—entry for rent arrear, 689. 
s. 4. payment or tender of rent—stay ol 
proceedings, 690. 
s. 5. rent seek, &c.—distress, 639* 

5 G. 2. c. 20. pilotage, 955 n. 

c. 30. s. 7. general plea of bankruptcy, 231. 
s. 9. second bankruptcy, 237, 240. 
s. 11. bankrupt, certificate, 86. 
s. 12. avoiding certificate, 238. 
s. 22. bankrupt, written securities payable 
at future day, 247, 249. , t 

e. 23. petitioning creditor’s debt—fraud. 
231,245, 6. 

s. 24. bankrupt, 179. s. 39- p. 173, 174 ». 

s. 40. p. 177. 
s. 28. set-off^ 241. 

7 G. 2. c. 8. stock-jobbiiig act, 309- 

c. 15. liability of ship-owners, 389. 

c. 20. s. ,1. mortgage; stay of proceedings, 662 n. 

8 G. 2. e. 24. s. 4, 5. set-off, 142,146, 544, 5, 0. 

9 G. 2. c. 38. bribery, 613. 4 

U G ° c 19. s. 1, 2, 7. fraudulent removal, distress. 

648 n., 649. 

‘ 3 b 2 
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11 G. 2. c. 19. s. 8. growing crops, &c. distress, 642, 619, 

650. 

s. 12. ejectment, notice to landlord, 688. 
s. 14. action for use and occupation, 1287- 
s. 15. executor of tenant for life, appor¬ 
tionment of rent, 581,745. 
s. 18- double rent—distress, 576, 640. 
s. 19. irregularity in distress, 654. 
s. 91. general issue, 1229. 
s. 22. avowry for rent arrear, 1120. 
s. 23. sureties in replevin, 1100. 

I2G. 2. c. 13. s. 5, 6. attornies, 156 n., 159. 

13 G. 2. c. 19. horse racing, 1301. , 

15 G. 2.c. 13. s. 5. Bank of England, 2S7. 

17 G. 2. c. 38. s. 8. distress for poor’s rate—trespasser ab 

initio, 654. 

18 G. 2. c. 34. s. 11. horse racing, 1301. 

19 G. 2. c. 32. s. 1. payments by bankrupts protected, 220. 

c. 34. s. 16. seizure—costs—damages, 1269. 
c. 37. s. 1,2, 3. assurance—interest, 957, 1298. 
s. 4. re-assurance, 956. 
s. 5. bottomry, 973. 

21 G. 2. c. 28. s. 3. carriage of goods, 391. 

22 G. 2. c. 47. s. 6. Southwark Court of Requests’ Act, 

148 n. 

23 G. 2. c. 33. s. 19. suggestion, costs, 147, 153 n. 

24 G. 2. c. 18. s. 3. venire, 607. 

c. 40. Gin Act, 60. 

c. 44. s. 1,3, 5. notice of action against J. P., 
855,6,7. 

s. 2. tender of amends, 857. 
s. 4. bringing money into court, 857. 
s. 6. demand of copy of warrant, 857, 8, 9. 
s. 7. verdict—Costs, 859. 
s. S. limitation of action against J. P., &c. 
ib. 

25 G. 2. c. 6. s. 1, 2, 6. attesting execution of wills, 819. 

26 G. 2. c. 2. game—limitation of action, 84 2, 844 n. 

c. 19. s. 5. compensation for saving ship or goods, 
1277 n. 

c. 33. marriage act, 16 to 22. 

28 G. 2. c. 12. s. 1. 2. game- 1 —sale of, 838 n. 

31 G. 2. c. 40. s. 11. factor, 765. 

2 G. 3. c. 19. s. 1. game, 843. 

s. 5,6. costs, 842. 

4 G. 3. c. 33. bankrupt, 180. 

7 G. 3. c. 40. carriage of goods, 391. 
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13 6. 3. c. 55. game, 843. 

s. 12. costs, ib. 
c. 78. highway, 1240’, 7 n. 
c. 80. game, 841. 

14 6. 3. c. 48. s. 1, 2, 3. assurance on lives, 975, 129.9. * 
17 G. 3. c. 50. s. 10. auction duty, 166n. 

19 6. 3. c. 5(i. s. 5,0’, 7, 12. auction duty, 167 n. 

21 G. 3. c. 53. marriage in chapels erected since Mar¬ 

riage Act, I o' n. 

22 G. 3. c. 25. s. 1,2, 3. ransom of vessels, 895. 

23 G. 3. c. 70. s. 30, 34. protection of excise officers, 50, 

96 n. 

24 G. 3. c. 47. s. 35. protection of custom-house officers, 

30. 

25 G. 3. c. 44. policies of insurance, 872. 

c. 50. s. 2. deputations of game-keepers—certifi¬ 
cate, 837. 

26 G. 3. c. 57. s. 38. deeds executed in E. I.—evidence, 

516. 

c. 60. registry of ships, 1135,6, 1138, 1143. 
c. 86. liability of ship-owners, 390. 

27 G. 3. c. 1. insurance on lottery tickets, 869 n. 

c. 29. parishioner—witness, 607. 

28 G. 3. c. 34. s. 14. registry of ships do. novo, 11 13. 

c. 37- s. 20. auction duty, 168 n. 
c. 56. policies of insurance, 873. 

31 G. 3. e. 25. stamp—bills of exchange, 297 n. 

c. 35. witnesses, 816. 
c. 39. seamen, IJ J6. 

32 G. 3. c. 58. limitation of time as to quo warranto in¬ 

formations, 1077, 1085. 
c. 60. libel—verdict, 992. 

34 G. 3. c. 68. registry of ships, 1136, 7, S, 1 140, 1145. 

35 G. 3. c. 63. s. 13. policy—stamp, 885 n. 

37 G. 3. c. 45. s. 9. Hank 5 ct, 150 n. 

c. 73. seamen—wages, 1147, 8. 

c. 78. pilotage, 955 n, 

c. 136. stamp—bills of exchange, 296, 7. 

38 G. 3. c. 78. newspaper—publication, 990, 1. 

c. 87. s. L 4, 5, absence of executor beyond 

sea, 733,4. 

s. 6. infant executor, 733. 

39 G. 3. c. 34 s. 3. game, 843. 

42 G. 3. c. 85. s. 6. protection of persons holding 

public employments, 29. 

43 G. 3. c. 18. amendment of Bank Act, 150 u. 

e. 46. s. 4. action on judgment—costs, 572. 
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43 Geo. 3. c. 57. convoy, 941,2. 

c. 127 . s. 6. stamp—-bills of exchange, 296. 
c. 141. protection of J. P., 860. 
c. 15*2. pilotage, 955 n. 
c. 160. s. 39, 40,41. Prize Act, 896, 7, 961 11 . 

44 Geo. 3. c. 77. marriage in chapels erected since Mar¬ 

riage Act, 16 n. 

45 Geo. 3. c. 1*24. bankrupt, 180. 

46 Geo. 3. c. 135. bankrupt, 217 to 219. 

48 Geo. 3. c. 55. duty on game certificates, 846. 

c. 85. s. 6. actions against persons holding pub¬ 
lic employments—venue, 855. 
c. 93. s. 2. appointment of gamekeepers, 836. 
c. 123. discharge of debtors, 592, 3. 
c. 127. marriage in chapels erected since Mar- 
* riage Act, 17 n. 

49 Geo. 3. c. 118. bribery, 611. 

c. 121. s. 2. bankrupt—execution, 219. 
s. 6. bankrupt—assignees, 239. 
s. 8. surety tor bankrupt may prove 
under commission, 234. 
s. 9. bankrupt—proof of debt paya- 
, ble at future day, 250. 

s. 10. bankrupt— commission, proof of 
trading, &c. 243. 

s. 1-2. bankrupt—action against as¬ 
signees, 229. 

s. 14. creditor suing estopped from 
proving, 239. 

s. 19. bankrupt— lessee, 236. 

>2 Geo. 3. e. 39. pilots, 955 n. 

c. 98. game keeper's certificate, 837,846 n., 847. 
c. 146. registry of marriages, 21 n. 

33 Geo. 3. c. 127. s. 5. tithes, limitation of action, 121 J. 
5-1 Geo. 3. c. 141. game, 848. 

56 Geo. 3. c. 68. Highway, &c. 1246,7 n. 

c. 184. stamp duties—bills of exchange, 294 to 
296. 

insurance, 883-885, 978. 

s. 37. administering without probate. 


727. 

c. 192. copyhold—surrender 
will, 809* 


to the use of 


56 Geo. 3. c. 1’30. game, 841. 

c. 137. bankrupts, 1309- 

STOCK: . . , .. 

tvhere bond for securing mon£y paid for stock-jobbing 


differences is good, 91 n. 
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bill .of exchange given for the amount of stock- jobbing 

differences cannot be enforced, 308. ° 

dividends in the public funds, not apportionable, 5S1 n. 

STOLEN HORSES: 

statute regulations as to, 1259. 

STRANGER: 

covenant for act of, 482 n. 

SUBSCRIPTION: 

of wills, 812. 

SURCHARGE: 
of common, 412. 

SURETY: 

it a creditor give time to the principal debtor, the col¬ 
lateral sureties are discharged, 347. 
principal cannot be released without its operating for the 
benefit of the surety, 369. 

SURGEON: 

whether a surgeon and apothecary, not qualified, is to 
he considered as an inferior tradesman within the stat. 
4 & 5 W. and M. c. 23. s. 10., 1253. 

SURRENDER: 

defendant discharged out of custody on giving hail bond 
cannot surrender himself without assent of sheriff, 
556, 7 n. 

by stat. of frauds, leases, &c. cannot be surrendered 
without deed or note in writing, 783. 
heir of copyhold estate may surrender before admit¬ 
tance, 661 n. 

until admittance of surrenderee, copyhold remains in 
surrenderor, ib. 



TAX: 

a wager on the amount of a tax is illegal, 1303. 
covenant to pay property tax, void, 448. 

TENANCY: 

at will not favoured, 667. 

TENANT: , , , 

tenants wilfully holding over after notice given by land¬ 
lord, forfeit double the yearly value, 573, 4, 5. 
tenant holding over under a fair claim of right, does npt 
hold over wilfully, 574 n. 
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tenants holding over after notice given by themselves,. 

are liable to double rent, 576. 
what things are considered as fixtures as between land¬ 
lord and t nnnt, 1261, 5 

under a least- for t'ourteen or seven years, the tenant only 
has the option of determining it at the end of the first 
seven years, 42S n. 

TENANT IN COMMON: 

may maintain account against his companion, 2. 
how the declaration must be framed, ib. 
how he must declare in ejectment, 581. 
what acts of tenant in common shall-amount to an ouster 
of companion, 703. 

one tenant in common may maintain trespass against his 
campanion for mesne profits, 721. 
one tenant in common cannot maintain trover against his 
companion, except where there has been a destruc¬ 
tion, or something equivalent to destruction, of the 
chattel, 127-2. 

tenants in common must join in actions relating to per¬ 
sonalty, 

as in an avowry for taking cattle damage feasant, 
1115. 

and on stat. for not setting forth tithe, 1209. 
tenants in common maif join in action for a nusaucc, 
1052. 

TENDER: 

plea of, in assumpsit, 148. 
what shall be a good tender, ib. 
at what time the tender must be made, 150. 
tender to agent authorized to receive payment is good, 
ib. 

in what form a tender must be pleaded, ib. 
cannot be pleaded after imparlance, 151. 
of the replication to a plea of tender, 152. 
after a tendei there cannot be a nonsuit, ib. set! qua;, 
tender and refusal equivalent, to performance, 109. 
tender and refusal will not support plea of payment after 
the dav, 539. 

tender of amends before distress makes it unlawful, 1119. 

after distress, and before impounding, 
makes detainer unlawful, ib. 
cannot be pleaded in replevin under 
stat. 21 Jac. 1. c. 16., ib. 
but may in trespass, 1219. 
latitat may be replied, ib. 
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TERM: 

outstanding, where it bars an ejectment, 650. 
enlargement of, 652 n. 

TIMBER: 

timber trees of 20 years’ growth are exempt from tithe. 

1 102. 

landlord may maintain trover for timber cut down dur¬ 
ing continuance of lease, 1256. 
tenant for life, without impeachment of waste, is enti¬ 
tled to timber at the moment when it is cut down, ib. 
trustees of an estate per autre vie canuot maintain tro¬ 
ver for trees felled, ib. 

TITHES: 

definition, 11SS. 

remedy for by stilt. 32 II. 8. c. 7., 1 ISO. 
by assumpsit for a composition, ib. 
proof necessary to support this action, ib. 
interest not recoverable unless day fixed for payment, ib. 
sed quie. 

remedy for recovering small tithes under 40s., bv appli¬ 
cation to two J. P., ib. 
in case of quakers, llf)0. 

laud-owner may maintain an action against tithe-owner, 
for suffering tithe to remain on the land an unreason¬ 
able time after it was set out, 1010. 
but this action cannot be maintained, unless tithe ha.-- 
been duly set out, 1050. 
how the tithe of hay should be set out, ib. 
notice of setting out, not required by common law but 
may be by custom, 1052. 

provisions of stat. 2 & 3 Edw. 6. c. 13. for not setting 
out tithes, 1100. 
first section, ib. 

when actions of debt were first, brought, on this statute, 
11.9E 

predial tithes, 110*2. 
what are such, ib. 

u here tithes of wood may he taken, ib. 
timber trees of 20 years’ growth, where exempt, ib.,11.03. 
mere non-payment of tithes, for more than 40 years, 
will not exempt party from paying, 110-1. 
parol agreement for retaining tithes is good, 1105. 
what notice must be given to determine a composition, 
ib. 

composition determines on death of an incumbent, and 
is not binding on successor, 1196. 
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second section of stat. 2 & 3 Edw- 6. relating to the re¬ 
medy in Ecclesiastical Court, and costs, 1198. 
third section, as to tithe of cattle feeding on waste, ib. 
fourth section , as to exemptions: 

1. by laws of the realm, 1199. 

2. statutes, ib. 

3. privilege, ib. 

1. by papal bull, ib. 

2. by composition, ib. 

3. by order, as Cistertians, Templars, Hospi¬ 

tallers, ib. 

4. unity of possession, 1200. 
of exemptions by laymen at common law: 

1. by composition real, 1201. 

2. de modo decimandi, ib. 
definitions of composition real, 1202. 
evidence to support it, 1203. 

fifth section, relating to barren heath or waste ground, 
being exempt for seven years, ib. 
what shall be considered as barren land, 1204,0. 
of the persons to whom tithes are due : 
rector, king, vicar, 1206,7,8. 
by whom action on stat. may be brought, 1208. 
party bringing action must be entitled to tithes at 
time of severance, ib. 

action must be brought by party grieved only, ib. 
may be maintained by executors, but not against, 
1209. 

against whom the action may be brought, ib. 
declaration: 

not necessary to set forth title, ib. 
evidence: 

possession prima facie evidence of title, 1211. 
what may be given in evidence on general issue, 
1213. 

see Judgment—Pleadings—Verdict. 

TRADE: 

infant cannot trade, 123. 

what bonds in restraint of trade are good, 520. 

TRANSITUS: 

stoppage in transitu, 1169. 
doctrine of, ib. 

owes its origin to courts of equity, but is now 
a legal right, ib. 

who shall be considered as capable of exercising 
this right, 1170, 
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under what circumstances the transitus shall be 
considered as continuing, 117$. 
when the transitus is determined, 1170. 
how for the nogociation of the bill of lading may 
tend to defeat the right of stopping in iransitu, 
11S(). 

TREATING ; 

at elections, 0‘10. 


TRESPASS: 

of trespass quare clausum fregit, 1916. 

where it may be maintained, 1217- 
plaintiff must have exclusive possession, il>. n. 
but tortious possession is sufficient against wrong¬ 
doer, 1S1}). 

of trespass for taking goods, 12(20. 
constructive possession sufficient to maintain the 
action, ib. 

trespass lies for gleaning, 1221. 
where trespass Will not lie, 1222. 
of the declaration: 12223. 
venue, ib. 

of alleging the commission of the trespass posi¬ 
tively, and not by way of recital, ib. 
day, ib. 

of the continuando, ib. 

in trespass for taking goods, the goods must he 
specified, 1227. 

and that they were the plaintiff’s goods, 1228. 
how 7 to declare for taking deer, ib. 
of the general issue: ... 

title, lease for years, &c. may be given m evi¬ 
dence under the general issue, 122.0. 
hut not profit a prendre or easement, ib. 
o f the common bar, or liberum tenementum , 1231. 

history of this pica, and different forms m which 
it was pleaded, 1232. 
of the new assignment, ib. 

inconveniences resulting from the common uar 
and new assignment, 1233. 
rules of court for the remedy of these incoiue- 


nicnces, ib. ,, , . . ^ 

see Accord and Satisfaction— Estoppel—License 
_p rocess—W ay—T aider— Costs. 


TROVER: 

definition of this action, 1255. 



INDEX. 

requisites to maintain the action: 

1. absolute or special property, 1 265. 

nature of absolute piopcrty, 1°.”6. 
the right of property must be omplete, 1259. 
special property defined, i* 6J. 
cases illustrating the nature of, ib. 

2. right of possession, 1263. 

3. trover will not lie for things fixed to th' 1 free¬ 

hold, 1264. 

what shall be deemed fixtures as betwev* teir 
and executor, executor of tenant, for i:>< nd 
■wn-amder man, landlord and a'if, 1^:61,5. 
what things tenant may remove, i ,65,0. 
where standing com belongs to devisee of land, 
Ih. it 

4. wrongful conversion, 

what shall be considered as a conversion, 1266. 
hy uhotn t rarer cannot he main tamed: 

by one tenant in common, &c againsLanother, 1*270. 
but if tenant in common destroy the thing in com¬ 
mon, trover will lie, 1271. 
rule that tenant in common cannot maintain trover 
against his companion, holds only where the 
law considers the possession of one to be the 
possession of both, 1272. 

that all the part owners have not joined can he 
pleaded in abatement only, 1273. 
declaration: 

venue, 1273. 
form of declaration, ib. 
how the goods must be described, ib. 
how possession must be stated, 1274. 
of trover by and against husband and wife, 1275. 
plea: 

not guilty, 1275. 

what may be given in evidence under it, ib. 
statute of limitations, 1276. 
evidence: 

what necessary to support the action, 1282. 
of proving instruments, &c., ib. 
debenture, ib. 

certificate of ship’s registry, ib. 
in trover for a ship, what proof necessary, 1283. 
what shall be evidence of a conversion, 1283, and 
see Appendix, 1312. 

possession must be proved in defendant himself, 
1285. 
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in what cases the court will stay proceedings 0(i 
bringing ilia subject matter of the action mtc 
court, and on payment of costs, 128Ci. 
see Costs—Judgment—-Lien. 

TRUST .* 

under what circumstances court will presume an out¬ 
standing term surrendered, 0*5.9. 

if it appear that legal estate is outstanding in another 
person, cestui qua trust cannot recover in meet incut 
660 . 

devisee, or executor in trust, may be a witness in sup¬ 
port of the will, 821. 



UNDER-LEASE: 

iio breach of covenant, not to assign, 450. 

USE AND OCCUPATION: 

where assumpsit for rent arrear might have been main¬ 
tained at common law, 1287- 
stat. 11 G. 2. c. ;.Q. s. 14. winch gives the action for use 
and occupation, ib. 

remarks on tiiis section of the statute by Eyre, C. J., 
1287,8. 

form of declaration, 12S8. 

semhlt: that the name of p:ir : sh where lands lie may be 
oruit'ed in the dec! iratum, ib. 
use and occupation lies where there is an agreement for 
lease, though by deed, 1281). 
occupation of tenant of defendant is occupation of de¬ 
fendant, ib. 

use and os' .'potion cannot he maintained against one 
person, ' >. tiie occupation of another, unless that oc¬ 
cupation has been permitted at the requot of the de¬ 
fendant, and that request must be proved, 1291. 
use and occupation lies against tenant from year to year, 
notwithstanding his bankruptcy, 1292. 
defendant cannot plead nil habuit in tenementis, or im¬ 
peach the plaintiff’s title, 1293. 
defendant cannot shew that piaintifFs title has expired 

1294. _ 

judge will not deduct, at nisi prius, the araoupt of pro¬ 
perty tax, ib. 
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USURY: 

bill of exchange usurious in its inception is void, 005. 

statutes against .usury, 533. 

how the plea of usury must be framed to debt on bond, 
5.34. 

bond originally good cannot be avoided in the hands of 
a boni fide holder, on the ground of subsequent 
usury, ib. 

substituted security, given for security tainted by usury, 
is void, 535. 



VARIANCE: 

what will be fatal in assumpsit, 100. 

in an action on a bill of exchange, 350. 

on a promissory note, 374. 
where, on the face of a receipt, it appears that money 
was paid for a horse, defendant cannot prove a diiler- 
ent consideration, in order to take advantage of a va¬ 
riance, 630. 

material variance between deed declared on in covenant 
and deed produced in evidence, may be taken advan¬ 
tage of on non est factum, 409, 1310. 
immaterial variance between parish laid and proved iu 
ejectment, 715. 

VENUE: 

of toying the venue in actions 

for adultery, 13. 
assault and battery, 29. 
assumpsit, 99- 
covenant, 474. 
debt on bond, dated abroad, 
513. 

debt on judgment, 571. 
debt by executor of one 
seised of rent service, &c. 
573 n. 

debt for rent arrear, 577. 

- debt for escape, 595. 
on penal statutes, G05. 
ejectment, 081. 
false imprisonment, 851. 
nusance, 1053, 
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replevin, 1108. 
trespass, 1225. 
trover, 1273. 

VERDICT: 

in actions against joint trespassers, verdict, severing the 
damages, will be bad; but may be cured before judg¬ 
ment, by entry of nolle prosequi against all defendants 
but one, 39. 

verdict in ejectment shall Be taken according to the 
title, 717. 

in debt on stat. 2 & 3 E. 6. for not setting out tithes, 
how plaintiff shall recover, 1214. 

where there has been a verdict for defendant against the 
weight of evidence, the court will not grant a new 
trial in penal actions on this ground; but secus in an 
action by the party grieved, as in debt on stat. 2 & 3 
Edw. 6., for not setting out tithes, 1214. 

plaintiff may recover in tort against one of several de¬ 
fendants, though others are acquitted, 845, 1214. 

if a verdict be found on any fact distinctly put in issue, 
such verdict may be pleaded by way of estoppel in 
another action between the same parties or their pri¬ 
vies, 1235. 

VESTURA TERRAS : 

person entitled to the vesture of land may maintain tres¬ 
pass, 1217. 

VICTUALLER: 

under what circumstances he may be a bankrupt, 174. 
VIEW : 

plaintiff in trespass recovering less than 405., is not enti¬ 
tled to costs of increase, merely because a view ha** 
been had, 1251. 

VOID AND VOIDABLE: 

whether bond of infant be void or voidable, 536 n. 

what covenants are void, 446. 

what may be given in evidence on non est factum to 
avoid a bond, 517. 

VOYAGE: 

illegal, 925. 


w. 

WAGER: 
policy, 956. 

introduction—impolicy of considering wagers as valid 
contracts, 1296. 
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cases were the wagers have been holden to hr: legal, 12:)6. 
form of action forrecovery of a wager, 1-208. 
of illegal wagers , 

1 . prohibited by statute, 1208. 

‘ 10 G. 2. c. 37- wager policy on ships, ib. 

14 G. 3. c. 48. wager policy on lives, 1200. 

It) Car. 2. c. 7. betting at horse-races, &c., ib. 

0 Ann. c. 14. gaining, 1300. 

2. contrary to public policy, 1302. 

3. leading to improper inquiries, 1303. 

4. injurious to third persons, and leading to indecent 

evidence, 1303,4. 

WARRANT: 

party, justifying under warrant, must set it forth in his 
plea, 36, 861. 

no action shall be*brought against constable, for an act 
done under a justice’s warrant, until demand of copy 
of such warrant, 857,8,0. 

WARRANT OF ATTORNEY: 
given by infant is void, 126. 

WARRANTY: 

of the sale and warranty of horses, 625. 
purchaser of horse ought to procure a warranty, other¬ 
wise seller is not liable, except on the ground of fraud, 
ib. 

doctrine of sound price being equivalent to warranty is 
now overturned, ib. 
form of declaring on a warranty, ib. 
how party may proceed where warranty is false, 626. 
trial of horse means a reasonable trial, 628. 
condition of sale that purchaser of horse, warranted 
sound, shall return it within two days, does not cx- 
• tend to the age of horse, ib. 

how to declare where contract of warranty is open, 629. 
what will be a fatal variance, 101. 
receipt, containing warranty, if stamped with receipt 
stamp, will be good evidence, 630. 
for warranty in policies, see Insurance. 

WASTE: 

breach assigned, that defendant had committed waste is 
not supported by evidence that he had not used the 
premises in a husband-like manner, 604. 

WATER-COURSE: 

twenty years’ exclusive enjoyment of water, in any par- 
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ticular manner, affords a conclusive presumption of 
risrlit in party so enjoying it, 1046' n. 
see Fishery. 

WAVER: 

of notice to quit, 6'75. 
of forfeiture, 677. 

WAY: 

of the different kinds of ways, 1 
how a private way may be claimed, 
by grant, 1241. 
prescription, 1242. 
custom, 1 214. 
necessity, ib. 

how to plead a right of way, 1240'. 
replication thereto, ib. 

in what case plaintiif may traverse the right, and give iq 
evidence an order of tvvoJ. P. for stopping the way, ib, 
if there has been an adverse enjoyment of a way for 
twenty years, it may be presumed to be legal, 1045 n. 
and this rule holds, although there has been au extin¬ 
guishment of the right by uuity of possession prior to 
the enjoyment, ib. 

where a dedication of a way to the public may be pre¬ 
sumed, 1240. 

permitting the public to have the free use of a way for 
six years, is sufficient evidence of a dereliction, w here 
no bar has been put up, ib. 

dedication of way to the public is not a transfer of the 
absolute property of the soil, 1221. 
grantee of occupation-way may maintain an action 
against the land-owner for obstructing it, without 
proving special damage, although such way has lx eu 
used by the public for twelve years and upwards, 
1048 n. 

WHEAT: 

how tithable, 1050. 

WIFE: , . 

confession of, not evidence against husband, 24. 

See Baron and Feme. 

WILL: 

of personal estate, how proved, 750. 

of the execution of a will of land, 809. 

will of copyhold laud is not within the statute of frau-K 

ib. 

surrender to the use of, not wets«uy, ib, 
devise of land must be m icrying-, ib. 
arid signed by the demsor , 810. 
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and attested and subscribed , 812. 
in ike presence of devisor , 814. 
by three witnesses, 815. 

it is not necessary that witnesses should know they are 
attesting a will, 812 n. 
may be attested by a marksman, 811 n. 
how a devise of land is to be proved, 820. 
sixth section of the statute of frauds relating to the rex *-• 
cation of wills, 821. 

of the different acts of revocation, 822 to 826. 
of implied revocations, 82(5. 

WITNESS: 

of the necessary qualifications of witnesses: 

J. use of reason, 8! 5, 

2. such religious belief as to be sensible of tin 
obligation of an oath, ih. 

3. not convicted of any infamous crime, 81(5. 

4. not. influenced by interest, 770,8! 7. 

to disqualify a witness, on the ground of bis having bce-n 
convicted of an infamous offence, a copy of the judg¬ 
ment, entered on the record of conviction, nui-L be 
produced, ib. 

certificated bankrupt, having released assignees, may 
prove property in himself, but cannot prove his own 
act of bankruptcy, 252. 
and this rule bolds on cross examination, 253. 
but bankrupt’s declarations, in explanation of his o\\ n 
act, arc admissible, ib. 

where, an uncertifu.atod bankrupt may be a witness, 251. 
where a creditor may be a witness, ib. 
husband and wife cannot give evidence eitherfor or against 
each other, 283. 

acceptor of bill of exchange may prove that drawer had 
no effects in his hands, 358. 

payee and indorser may prove bill void for want of stamp, 
ib. # 

or for usury, ib. 

in an action by indorsee against drawer, payee may 
prove consideration for indorsement, 369. 
indorser of note who has received money from the maker 
to take it up, may prove the note satisfied in an action 
by indorsee against maker, 377. 
book-keeper to carrier is a good witness without release. 
401. 

so a journeyman to a baker, 1034. 
or a clerk, ib. 

so are factors and brokers, 770. 
where a person prescribe c i for 


common by virtue of a 






